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Wasiyyah: The Islamic Will
Weasivvah 1s the term ased in Isldm;: Law for Wil The serm s derived from the Arabic
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what the man rmde constitution is 1o the Povinviyis The legal basis of the law o1
Wasivvah 1Wilh finds legaliny 1n the Qurran. The Quran 1s repiete with verses revealed in
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There are ctners spe H'}mg the quantur o0 estale thal can ne pegueathed. Most prominen
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Analogicallv. the }mdzf}z quoted above shows .hdl wastyvan 18 legitimate in Istamic Law,

otherwise, 1t wili not have prescribed the quantum of estate it can be given out by way

oI beques ’]‘};erefure, the verses of the Qurian and the i identified above amongst
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Status of Wasivvah in Islamic de

Wasivvai cooovs mudu-dimensio status oncsramud Lawe s weanh (imposed) or fara
{compulsory: [tis imposed or CQ”"‘W‘J}\CJ vwnen domng ow L discharge the Lesmtor from a
burden dury owed Allih or anoter person”  Ap inxitllnon inoa wasiviah directing
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other tires ;m_y\u/? 1s Makrih iaisapproved: incase of z poor person whose heirs are
poor. Therefore ol such a personis; whose prepart notordinarily be enough to raise
the financial status of his poor refatives or nemrs, b os Gsapproved for such a person (o
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Types of Hu\z\\ah Millsiin ]\lamu [aw

There are abow ::ur :;:v;x\ Tvpes of W . Conditionul,
General and Specitic Wiiiso As the names i1 DS AT fe rreely and
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Differences between Wasiyyah and Will

It 1s of essence to state at this jancture that the concep
from the concept and purpose o W i'} under Common Law Unike the conventional Will
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It is therefore pertinen: to note that Wills in accordance with the secular law is greathy
different in mam‘ respects from Wasivyas ; CFirstand foremost, Wasioan
has ity rules and lll]\.nn_uu ns sourced From the Quran, . jma anc other sources of
[slamic Law ~ while the conventional Will nas v ovigis fram the common law practice
and iy regalated Dy man-made wws Inome Nizeoan canerence. o all stated with the
Wilis Act of 18377 Today, the Act has becums o0 mess
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o hroogn e mpertal acinnes of the
sorerent empires and kKingdoms
csnng were amalgamated 1nto a
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culonialists i the early part ar e 2 Cens
ith different history, culiura

country and named Nigeria. The colonialists then brogzar with them two sets of laws (o

compete wiin e exsting and weil estab oo known as the customan

law . " The first of the aws so hrought s the Common Law and the second. the Statutes
¢raie aiongside one another. The
DLGL amiong Cu\to mary Law
culmunated into fierce mternal
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Therefore, i Nigera, three diverse syaiems
result of this Ulegan piurainm’ gy e cony
Common Law and Statutes, which 10 plany o
conflict of law issues.”™ While the eifect of Uralism (s noticeable in different
ASpects Of vur faw . 10 1s however more obviodsiy nouczan.e with regard to personal law of
which succession (inheritance) 1s one.” To this end. ofter, umes it is hard 10 figure out
which of the three laws 1s 10 be applied in a certain situation. This problem can largely be
] Like in most parts of Afne

~ues resolution 1s a product of
2 ubseny able application und

traced 1o the mistory of Nigerian State and s i

the present legal sysem ap ;ncd 0 the
colonial 1mneralism ™ This eviden

eitects of the Enghsh Common Law oncur avws 0 Cae o Nigerid, Wil puckets ol

censequential ;;Iid subdsiantal amendmenis DV oslatulds

Expectedly. when the Enghsh Statutes were inroduced 1o Nigena, they were made 10
i and commercial activites with the
iy 10 the enlire Nigeria and
Legc' systent By owan ui’
with the customary law are
all of which are te lmed k

APDIY L0 S0 SIalegle COasial dareas 10 falltae 1
local people of Africa. Later. they were nmag
became the adiudicatery vallving pom

delimittaton, he laws inoduced in
Common law and docinines of equity,
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enacted and in Torce i Doglan ore Y Lere rele sthe reception fows
the first of which was (Muim:;e N3 N6l e (muql . '*pJ el

recerved from Engiend.” With the inraducton «nd en these Statutes and the
principles o Comnon Law of Ergoarce wnc ooone freree and unhealihy

competiion sets 1n betagen the customary con and tne Recenved Engiish iaws, There then
arose the need o put ¢ halt to this confuicr Chractenancz. v, the cotonal master had 1o
find a ground for the need for imposition o7 e rules of the customs
of the indigencus pcf\plc Then the validin ,“Mt"> fis said that the
emergence of repugnancy test In Nlgeria wias
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ehave Fleko v
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Governmen: o

ransjorm a barbarcies custont into @ nulces cne 170 o un s barbarcas charactor o
MUST be rejected as repugnant (o naiural Jusiice. equit and coud conscience.

With this test the coonialists were able the rules of ¢ customars s
and get them give way to the alien con wd under the guise of naturyl
Justice, equity and good conscience. It 15 on (nis d that the provision of the law i3
that, besides the establishment of customan courts, the High Courts in Nigeria are imbued
with the powers 1o observe and enforce the nhservance of every customary law of the

people in the area of its jurisdiction provided
(1) That the customary faw s 0ot repugnan: 1o naiural justce, equity and good

conscience, and
(11) That such customary law must not be incompatible either directly or by implication
with any law {or the time being in force

The High Court Laws of various States of the ‘ederation contained these pProvisions
initiaily “ but same has been | iriported into tne provisions of Evidence Act to make 1t have
general and uniform application to all cours n .\';géma‘: The Evidence Act provides
clearly that: “/n any judicial proceedings v here any custon: s relied upon, it shall not be

enforced as law if it 15 contrary 1o mm toonoley i non in accordance with narra!
Justice, equity and good conscience.

With these pm\iimns ol th cthe customany lew and Islamic law %uffered great sel

back having regard and compatibility tests. Then, it
observed here that the 3; : A ot these rather vague md evasive
terms in determining the T‘VJ \ ':‘f dcusiomarny or [Kamne jaw has no standard than the
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equaliy otner 1ests s
provisions of the C
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[tis theretore o
the validin
CONLIOVETNITS OVEL VallOUS dsDelny U5 OUT LM AS s L e issUe O festale succession
in Nigeria is guided by various laws. Earlier o, especial.y during the pre-l ciépendence
the Northern and Eastern regions adopted the received En l sh lLaw. comprising the

(mmmmm Lavw of England. Doctrines of Equity and the Stature of General A pplication,

part ot thew «)pl,mnlu law . The sittation was difterent in the Western Region th e
only the common law of Englund and doctrines ot eguiny were adopted into the law /7 The
Western legiviature then enacted and domesticates the Eri:;!"\?n statutes considered relevant
o therr regron with modifications where necessin provided that same was within thew

DOl e [‘.ﬂ.:}:l\'li e . Dolase s and tne consegient Iﬂp(‘\l 1ONn Of

the cusiorrary end Sl s that antorm the  varous
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legislative Competence

By virtue of the above, then the Wils Act, 1837 an¢ the amendment thereto of 1952
became applicable 1n the Northern and kastern Regicns and the situation continues after
Independesce. Even after States were carved ot of regions, the States so carved out
from the two regions sull Incorporated the regional Laws inte their laws: ' In the Western
region however, the applicable faws were Wills Law 07 the We stern Region. 19587 and
the A\dmmiitga[ion of Estate Law of the Western Regior. 193977 Bevond this, the various
High Court Laws of the States contained the provisions which empowered the High Court
to hive recourse to thc practice and procedure fer the time being in torce in the High Count
of Justice in Fngland.” “Laer. each State of the Federanon saw the need o domesticate the
laws 00 \\i”\ as a result of which most States enactec their own Will faws and excluded
completely the English Wills Act atherto appaed” Trerefore the Wills Laws of the
varous States, the Case law, Armed Ferce Act Isiamic Law and customary Law are the

Mior sotrces oF Jaw on testale succession in Nigevi,
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Wasiyyah and the State of Wills Laws in Nigeria
1S importart to brieflv and guickly clanify the point that Islamic law by 1is nature and
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Pinversy: Y
that case per Wai, ISC os e thern was 12180 o sl dane oy nol same s
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But 1o achieve therr arget @l imposing 02 Bogasn s or o me coionahists fused the
were both mdreenous to the

Islamic law wih the customany faw under tne prai

iocal people as N CLstOMms T Vs SUStomaly rules
were indigenons toae We BTN SREINEY ¢ s ndioenons o i
North, The thinsimg was 1 el fre o Reagn and Doaoie o ommnd enod decistons BRe thie

one mAlkamcova s case were made.

The issue of wasiyyah has been subject of serous controversy not only in the Nigerian
legal circle but world over. Many writers have wied 1o view 1t from the angle of human
right and others 1m1 ding the courts have teken the L :2lisih concepuon of wills espoused
by the provisiens of the Wills Actof 1337 as the vards Troe miin 1SSUes Centre arnund
the fairness o the restnictions placed on the Musl
ungwided rights aftorded by the English tvpe o1 law begu—ca(h property as one pleases
regardless of whether doing so mayv spell sericus doom on ~ome people or the society al
large. Another serious issue that catches attention on wills is vhether a Mushm or “u
person subject to Islamic Law™ should be given [reedon ol cnoice netween the Wasiyvah

under the Isla nic law or in accordance witn the Wilis A

s in naking wills and the rather

mposad by Islamic Law are

[t 1s beyond all reasonable argument that trose 0
@ Pr wph PBU M wis

1
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gquoted to have admamished e Sahabah. So o A A Vauoss that o oy benter ihiai vou
leave vour heirs beter off (financiaiy, ticn (0 jecoe trens as burdens beggie other

atr

people (after vou have departed ther:,”  The wisdom here is that if a man (s Jen
unguided to make a wil and dispose of al. his propenty, fe may end up depriving his owr
heirs worse oft or tetally deprived. Similarly. 11 a person is not curtatled mn his
testamentary capacity, fie mayv bring abouwt endiess chaas or sinife hetween the members of
his tamily after his d-‘m>e.“ These ciearn
testamentary capacity ol a testalor  as obs

enmity which might arise amoug the heirs
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ether o Musor or persen suneds o bamie Law can o hus any rnight 1o

v AdSstbokan U in which
ludm wnich e madce in hine
o0 the ground that the testator
heid thatr the testator cid not
‘ v oans manners that he did same being
Mirone oz necuest Wasiovah o
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woh the Wiis Actoeng
was 4 person subject io
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imcompatible with the Klumic in

Wl asiie was upum ed an the ground that

WD ‘*c anniican.? 1;1;-. Ceoree WO AT o7 1937 I was held

” "Rl property as he liked
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without any smpediment. The testator was therefore n ulhv chosen bnghsh
Father than Ilamie Ld\‘» W govern the SSpOsIlDn O Tl E8ldT. T This decision of the apex

court generaed 2 1ot o concerns [rom differart Juaieny bevond the Muslims whose law
suffered the attendani set back but those other peopie whise cultures were hkely o be

ffected by the Supreme Court's positon.

Responding 1o the concerns raised by e st or raw ar that and the real and
perceived P Ardship attached therete, the vancus Staies o7 e tederatiol took the initiative
L ‘ stomary laws of the

o wimend e aw In o such @ovay as i

people and the Islanuc Law of Succession (& appin o Like in Secuon 4(1) of the Wills
Law of Kwara State, t‘x applicetion of the law sel? iz made subject to the Islamuce Law on
Miraih ancd Wosoovah - The provisions of ihe Section
[t shall be lawful Tor every person [0 Doguedin »r Gispose o7y iy wall executed in
accordance with the provisions of this law. &l Propemy oW hich he 1s enutled. either in

sons ol this taw shall not

faw oran equiny, at the ime of s death Proviies inat e o
apply 16 the will of & person who immediaie y belorz o death was subject o Islamic

Law.

1L s therefore sound 1o state that on the sirengin of mg above provision that the Wills Law
State excep: that who just before nis
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defled thes Clear Inslruclon 1o the ol and feld tnie iy ooy i egns Law tha apphied
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This amendrmen: cane ine >oous peeple some succowr and
opened the fosd SUvLSiomary o cases deaided on e provisions

of the various Staies” Woils Law . Trofaor some 0 one ouses aere deaided inotavour o
Bint kingdom’s /giogoe which give the eldest male child of the
. ’

deceased. -~ The Supreme Court alse decidsc all of the aroreals brought before it on t
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nterpretation Of siraliar provisions it other States” Laws Trere:
our Jaw on beguest. especially in the S : as been accordingly amended.
that the customary faw 18 no longer subserent tone knaish

po o the Witie Lo

vne of law on the sanie,

Anolher rea: tCoDe addressad s amie I_,gzv\“ as used n Lo
provise w the provisions of the Law. ~ The pou
the Secticn The active \xorl that needs 10 ne nlertreied oy ine phrase Usubject telound

this has been defined to mean “liable to. open (. exposed to. \ulnerdblc 0, prone
1

o ,17 GUOUS ds el in

susceptible 1o. disposed t0; bound by, under the control of acceuntadle o, constratied by
dependent on, hanging on, CORUNZENT O, CoLiI.ied condiional on " It
has also been define as “being dependen: Lpon semening or “being

ander dO.’N.HE:T In.Conuol orintluence o o

e nlended mesning ol the p"nmg

The phrase 1 tallcs s2ems 10 be more apposiie w
‘subject to” as usedn the Law *~ Therefore. e intendmen: of the pmwso 10 the provision
< 10 the erfect that all wills made sha!! be valid and orchalle under the Law except
that of & person who remamed a Musiim up 10 e moment or hi: death without
renouncing 1% The erore the dlsrm ton benween a “Mushm™ and a “person subject (o
‘ weven » ditnonon wthou any difference.” By the

Islamic Law™ 7 is s splitting hats
principle of he . : S ROTizol o choiog bl oafter choosing o be u
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in any State of the Federadon regardiess of wieingr oo the State has specthically
. . N o ~
recognized Islamic Law inuts Wills Laws. .

Writers have also engaged in fantastc argumenis on he e of @ Musiim o make & will
under the Wills Act, 1837, [t is beyond argument that the saxd Wills Act, 1837 (as at
today) is not an extant law in Nigeriz The States nave domesticated the law with
substantial amendments to bring it in lne with recognition of the indigenous iaws
(customary and Islamuce Laws).”t All arguments based on this non-existing faw cannot
stand the presant position of the law On lesiate succession in Nigeria

{

- Conclusion

The right of & Mushm (0 make will is not noany way impeded either during the perind
when Wills Act, 1837 was the applicable law or after the Jomestication and anendment of
the law by the States of the federation 1o bring the, law 0o a form thal will not run

contrary to the customary Of Islamic Law or conflict with the realities, wishes and
aspirations of the people.

The state of the law on testale succession 1 Nigena now does not only recognize the right
of the Muslims to make will but also provides thal the laws shall not be apphed to any
will(s) ‘made 1n accordance with Islamic Law {(or customan Jaw) to which the testator(s)
may be subject to during his or her life ume. The harmony introduced into the Nigerian
Wills laws that recognizes and sccommodates the customary and Islamic Laws 1s
commendable in the sense that it is in recognifion and in consonance with freedom of
religion as entrenched in the Constitution.”




