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T DEVELOPMENT 70
SHMENT OF JOIN NES
ESTI[:I](;;IE;IENT AS A PANACEA TO MARITIME BOUND(;R
ARRA DISPUTES IN AFRICA Ry

*

A. A. Daibu’& L. A. Abdulrauf™

Abstract
¢ is a potential challenge to global peace and security, Emergiy

Boundary disput G ;
i disputing States or Countries . O
wrend in the International scene is that disputing 8ree 1o jojy,

explore and exploit the natural re:fmm-’-fﬁ’""d in ”’Ze area 5"’:./9!-;: 0 overlapping iyt
through the establishment of a Joint Deve/apmenl‘ one fol" e benefit of l_he di:pu[ing
States without prejudice to the merits of the CO'W“'””@ claims. T} fze lfﬂabluh,,,e,,, ofa
Joint Development Zone where the nature of bou_'fﬂ'ﬂ'y dispute provide incentives for gyep
arrangement have mumerous gains among which are peace and stability ang Socig.
economic development within Region. The paper examines the pr ospects and challengy,
of Joint Development as a magic bullet Jfor maritime [?aundary disputes in Africa Using
the Nigeria- Cameroon and other similar baundqry disputes as case studies. The Paper
makes a case for establish of a per t Joint Develop Zone as a credible gy
realistic alternative 1o resolving maritime Boundary dispute. It finally concludes that
establishment of Joint Development Zone fosters socio-economic cooperation between the
disputing staies thereby promoting trans-border peace and security.

Introduction

Issues of boundary are usually very sensitive and must be handled with utmost
caution. States are very protective and critical of their territorial boundaries and these
accounts for a reason why border disputes are common feature of Aftican
politics.'Boundary disputes particularly maritime boundary dispute is a potential challenge

. Abdulrazag Adelodun Daibu, LLB, LLM (ilorin) BL (Kano); Lecturer Department of Private and Propenty
Law, Faculty of Law, University of llorin, Iorin, Kwara State, Nigeria. e-mail:
g'bdulmqu.ubu «'yuhoo.com.
; {,ukmuq Adcbu'l {\hdglraul} LLB (Zaria), LLM (llorin), BL(Abuja); Lecturer Department of Public Law,
I',;ILU](_\ ué{uu, L“m\crsn) of llorin, Ik?rin, Nigeria. e-mail: lukmanraufq gmail.com.

omprebst M “The management of border disputes in African regional subsystems: comparing West

;’\.Er\l:\: 3::;161 the Horn of Africa” Journal of Modern African Studies, 40, 3 (2002), 2002 Cambridge University
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e development of any continent in the world. The then Sec
{(}":lhed Nation aptly noted that the economic and political develc:;t:;?l:ltG:P;?‘:i:r ;he
remained threatened by incessant conflicts across the International boundarieszsur: asf
{hese boundary disputes” usually resort to war which is not in the interes; of the s'ub-n-.e'o
and the continent as a whole. The negative impacts of these disputes \:annmg u;cn
overemphasised. Ratherr et unfonunmle|y‘ boundary disputes are common within th
Aftican region. The Nigerian-Cameroonian dispute which the International Court Jyst; :
(IC1) handed a decision delimiting the area in controversy has barely been settleq * ll::
Kenyan-Somali maritime boundary dispute is also heating up.5The management of th
boundary disputcs, even though, vary from sub-region to sub-region® has not been al] \flset
effective.Failure to adopt an effective dispute resolution will economically affect a coun ;
as prospective oil companies revenues that would otherwise accrue to them \v:rri
exploration to take place would be lost. This calls for an effective solution to boundary
disputes in Africa.

There are several options available to disputing states on resolution of maritime
boundary. These options includes, not taking any action, negotiations or resolution of the
dispute by a 3" party. Resolution of the dispute by a 3¢ party includes arbitration or
outright litigation to delimit the maritime boundary in dispute. Taking a cue from the
Nigerian-Cameroonian boundary dispute, the paper argues that resolution of the boundary
dispute by a 31 party was not in the peace and security interest of Africa rather it is
advocated that both nations should have jointly developed the area which will be more
socio-economically beneficial to them. Furthermore, joint development defuses tension

*Kenwood A.G., The Growth of International Economy from 1820 - 1990 , (London: Rutledge 1992), P.67

* For the purpose of this paper, boundary disputes will be restricted to maritime boundary disputes.

“As the Nigerian National Assembly has unanimously reached a decision to reopen the matter and appeal the
[CJ’s decision delivered in 2002 ceding the Bakassi peninsula to Cameroon. “Nigeria: National Assmbly 1o
Reopen Talks With Cameroun OnBakassi” in Thisday newspaper, 24® October 2012. Also available online
in<hitp://allatrica.com/stories/201210240208.html> don2 N ber, 2012,
*Somalia/Kenya Maritime Dispute Heating up’
htip//www.petroleumaftica.com/en/newsarticle.php?NewsID= 13868 accessed on | Octaber 2012. )
‘Kornprobsl M. “The management of border disputes in African regional subsystems: comparing West
Africa and the Horn of Africa” 369 L X -

" There are several other solutions to maritime boundary disputes which include bilateral nexm.‘::":’i
conciliations, arbitration or even outright litigation by International Court of Jusur;; (ICJ) or mhc;‘d :u
tribunals. See Yusuf Y.M. “The role of the 1982 UNCLOS in the resolution of maritime boundary dispul

International Energy Law Review (2011) 2 .
' %9 <
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and postpones the delimitation of the boundary for the future i
W generation
This articles therefore advocates for Joint Development rather than reksjo‘l’:“:l‘fy aboyr !

dispute by a 3" party. fon of the

In the light of the above, the paper examines Joint
bo_um_iary disputes in African Region.P'lPhe article ho\\'eveer‘i::’setk:ll:)mrm}t i
pr{ncxples of Joint Development. It also considers the arguments asp(F(,) iy
Joint Development Zone could be established to operate on a permanel Whel.her
to strengthen our argument of Joint development as an effecti Al basis.
resolution mechanism. soave bolidary

ution to
8eneral
Or not a
his goes
dispute

Conceptualization: Joint Devel t, Joi
; evelop , Joint Devel i
Agrcement and Associated Terms " FZomes Jolut Development

Before discussing the establishment of Joint Developme;
. . . P n[

:;J::Idcz;r;;ez:ts;z;l[l)e) rjls)oéu;togjmgchamsm. it is important to cons‘i)der thclr?wr::;nﬂ[)?f ks
et dc;elo m: ; .omthDe\'cIopmentl Agreement (JDA) and other relatid t il
Ll sl “hicph L nl 13 1_ e context of intergovernmental relations® could mcnns.
74 resourlcnc uv_cs_thc agreement by states to jointly develop, explo St
e vl es \mh'm a particular area which is subject to com' et'p o ?nd
2 agreement is done pursuant to an agreement usually ;lller:jg:]?lmf

o

Development Agreement (J j
b g nt (JDA). The area subject to the competing claim is called the

There is no uni
iversally accepted definiti

Zone, as differe pted definition of the concept of Join
bmi nt authors and scholars have defined th o di | ovelpment
submits that Joint developm € )it [ ICORAT, WY Viuil
amangericnteTere T 5 pment of offshore petroleum resources is ty icall
operate to explore and expr!orir;ozf,[i‘?"m”?s have agreed, under international )ll:lw u)), cin
and 1o share reven ploit, within a given area, common offsh ot

iged . offshore petro.

erived from such co-operative arrangement,'' llt) is aliusr:ﬁ?les::!!ct
. {

—_—
t
Eze CN ‘Rethinki iti i
T ing Maritime Delimitation And Promoting Joint Development Of P
n etroleum: The Nigeria-

me Ang Principe Joint D
o Princ evelopment * i
OLCL{::\ ,[)Tirslji::\[c)rsuﬂ‘ e (_‘oh?mbia zz)ﬂc}ls(LL.M thesis, Department of Graduate Studies, Faculty
D: evelopment Zones: N otiati ‘
IO‘LIﬁﬁ:h:{ hl;;nerﬁy Law Intelligence, Dcc:ri(::zl;;)%);nd el
% - "The Basic Co ; i :
Shell (19883 . ncept of Joint Dev elopmey
: o pment of H,
vl e e r: ;;ma/ Journal of Estuarine and C. oastal L;:rlo-clasrbon Fesourees on the Contnent

Internati © of the 1982 UN :
ernational Energy Law Review (201 1915 CLOS in the resolution of maritime boundary disputes”

g a Joint Development Agreement™ 1(5)
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for exploiting common resources, particularly offshore petroleum, situated in areas of
disputed claims'>.A joint development is a generic term given to the international
agreement between countries or states, whose main function is to provide an avenue for
the joint or cooperative exploitation of hydrocarbon resources that comes into the
jurisdiction of two or more countries.

evelopments as “a form of inter-governmental arrangement
of a provisional nature, designed for functional purposes of joint exploration for and/or
exploration of hydrocarbon resources of the seabed beyond the territorial sea*This
definition given by the learned author seems to exclude the fact that there could be joint
development or partnership between private companies and the government or joint
development between governments and oil companies.

Miyoshi defines Joint D

Shitata and Onarato defines joint developments as ‘a procedure under which
boundary disputes are set aside without prejudice to the validity of the conflicting claims,
and the interested states agree, instead to jointly explore and exploit and to share any
hydrocarbon found in the area subject to overlapping claims.’*The definition adopted by
these scholars offers a simple and crystal clear definition of the concept of joint
development as it explains the basic principles of what a joint development is all about.

From all the definitions above, certain common points could be deduced which are
the fact that JDZ involves the presence of conflicting claims between two or more states,
cooperation and agreement between the two states to jointly develop, explore and exploit

U ————
1270

bid ‘
Y0Ong D.M. ‘The New Timor Sea Arrangement 2001: Is Joint Development of Common Offshore Ol and
Gas Deposits Mandated under International Law? 17 Int'l J. Marine & Caa:lﬂllL, 79 (2002 ) . 84Sce also M.
Fitz Maurice, Melina Szuni ,* Exploration of Natural in the 21" century (2003) Kluwer Law
[nternational, 116, Netherlands.
i Miyoshi M. “The Basic Concept 0
Shelf" 1-18 . ! )
15Ghitata 1. and Onarato W.T, *Joint D P of i P Resources "11. Und:ll-'m:dl::lnd
Disputed Areas” in G. Blake &Ors (eds) Boundaries and Energy Problems and Praspecis (Luwer L8 s
Boston/ London/ The Hague 1998)433 at 449 .
'*Another Crystal clear definition of Joint development is that
development as the cooperation between WO states with regar

certain deposits, fields or accumulation of non-living.rcsourct_s wl it o
in an area of overfapping claim: International

s. Sec Lagoni R..
é‘:‘:il;;z"::‘ osrjollﬂl:n- Exclusive Economic Zone”

Association

f Joint Development of Hydrocarbon Resources on the Continental

re he defined it as joint
ds to the exploration for and explouation of

hich cither extend across 2 boundary of I!'c
the Exclusive Economic

given by Lagoni whe

Living Resources in the (1988) International Law
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ect to the competing claims called the DA
tly of a provisional or temporary nature pending any delimitatim vO;uch
be described as the pooling l(}gclhcr'of financiaj the
tes subject to overlapping claims, in order
ination of the dispute. The JDZ ma.

natural resources in the area subj
agrecment is mos
boundary. Thus JD can
resources by two or more stal
disputed area, pending the final determ
cither off shore or on shore.'”

A similar term to JD is cross-border unitization(or simply, unitization) wh; chi
sense involves joint development between two countries however, such agreememlna
arrangement apply to specific oil and gas field an@ more .lmponamly, unitization involvOr
an existing agreement as to the location of the intemational boundary ', . ation hes
certain features which are common to JDZs which includes the signing of an P as
between the two governments and in most cases, agreements as to the applicable rules :nf:
regulation in the area concemned”. An example is the Nigeria/ Equatoriaj Guin
Unitization. In the context of this article, Joint Development, Joint development agreeme:
and Joint development Zone are used interchangeably except where expressly stateq.

nd €Conomj,
to eXplore 3
y be locageq

A good example of a Joint Development Zone in Africa is between Nigeria and
Democratic Republic of Sao Tome and Principe (DRSTP) for the exploration and
exploitation of oil and Gas reserves on the Gulf of Guinea.

Creation of JDZ: Raison D'étre

_ In-most circumstances, JDZs are established as a resuit of disputes or competing
cI."st by states on a common bound%'y or over a particular area which is subject to
overlapping jurisdiction by both states™. Establishment of JDZ becomes a compromise
;oluxlon wt!whre bolhzsllarcs claim rights to the same area, and are both reluctant to concede

ny part of that area”. It must be noted that Establishment of JDZ is not the only solution
e
" R }
discui::.:ro:,n;g?[ lr;slances. {DZ are usually off shore rather than on shore. Some authors in their
iony mamm}:rcbzzlz restrict the use of the terminology to off shore. This is because of the fact that
mariime bountans dispulc: '10 arlt more common than undelimited land boundary. furthermore, unlike
bl o T i di\‘isi;ns‘;t?non to land boundary d_fspulcs will normally involve dealing with more
: fesources, not least the inhabitants of any disputed territories. See Lerer

I8y S fat
Lerer D. *Joint Deselopment Zones: Negotiating and

Gas & ,
ks fnerg) Law Inteiligence, December 2003, 1-2

x, t Agreement’ 1(5)0i
Lerer D. *Joint Deve, opment Zones: Negotiating an ri velop
pment Zones: Negoti.
; i " -goliating and Stry i :
II pis cturing a Joint Developmen 8

Structuring a Joint Development Agreement” 1(S)OH, :

792
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open to disguling slates: There are other options open to states which includes not taking
any action™” or resolution of the matter by the ICJ or other international arbitration
wribunals®. Thesc other options as we will be arguing later in this article have their own
lapses and that is why we are of the opinion that establishment of JDZ is a better solution
to boundary disputes. Thus as against inaction or resolution of the matter by ICJ or other
3"party (which is risky), establishment of a JDZ could be a viable way to enable both
countries proceed with exploration of resources in the disputed area,

Legal Regime of Joint Development Zone in Africa

Creation of JDZs are basically consensual based on the agreement of the parties
however, it must be in accordance with international law?®. As far back as 1969 in North
Sea Continental Shelf cases™ the ICJ upheld the idea of co-operating to jointly develop
offshore petroleum resources. Treaty wise, the establishment of JDZ derives its legal
justification from the United Nations Convention on Law of the Sea (UNCLOS)* also
known as Montego Bay Treaty of 1982.*" Articles 74 and 83 of the 1982 UNCLOS call on
countries which have not been able to agree the boundaries of their continental shelves and
Exclusive Economic Zones (i.e. the offshore areas in which they have exclusive rights in
relation to natural resources), to make efforts to enter into “provisional arrangements of a
practical nature”. The creation of a Joint Development Zone is indeed such an

arrangement.

2whilst this is a viable option in some cases, it is not in others: in particular, where one or both of the
governments wishes to exploit the natural resources of such an area, the existence of a dispute might
effectively prevent such exploitation. Investors may be unwilling to invest until the situation is clarified.
Lerer D. “Joint Development Zones: Negotiating and Structuring a Joint Development Agreement' 1(S)O#,
Gas & Energy Law Intelligence, December 2003, 3

PIbid, this option could be risky as parties may not be able to predict the outcome more so, the possibility of

the court handing an unfavourable decision.
2yusuf Y.M. *The role of the 1982 UNCLOS in the resolution of maritime boundary disputes’ /nternational

Energy Law Review (2011) 6

*North Sea Continental Shelf cases [1969) ICJ Rep. 3.
“<http:/iwww,un.org/depty/los/convention_agreements/texts/unclos/unglos epdf> Accessed 2 October
2012, . .

7 The UNCLOS of 1986 came into force in 1994, It regulates all matters of international ocean affairs. It

visions on the limits of maritime zones, provides the rights and duties of states in thosc zones such
provides dispute settlement mechanisms should

as the protection of the marine environment and also : n
conﬂiclg arise between states in carrying out their duties. See EmdadulHaque AKM, ‘A View from
Bangladesh: Principles of Seltling Disputes on Delimitation of Maritime B::undanes- A chws‘:’;i::::
Relevant to the Bay of Bengal® (2011) 9(6) OGEL. www.ogel.org/article.asp?key=3198 Accessed

2012,

makes pro
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Particularly, Article 83 (3) of the UNCLOS provides that

“Pending agreement as provided for in paragraph 1, the
states concerned, in a spirit of understanding and co-
operation, shall make every effort to enter into provisional
arrangements of a practical nature and during this
transitional period, not to jeopardise or hamper the
reaching of the final agreement. Such arrangements shall
be without prejudice to the final delimitation.”

While it is conceded that the UNCLOS provision above on delimitation has neithy
been explicitly drafted for the sole purpose of joint development of petroleum resm: .
nor is it talking about or urging states to set up joint development zones, a closer lo ll;ces
the provision and the practice of states will reveal that setting up a joint developmemo .
to develop offshore petroleum resources as an interim measure in place of a bou, zone
qualifies as an example of a “provisional arrangement”.*®It is thus submit e

ar 3 ted
agreements for the joint development of oil and gas deposits are good examples of mo;i}:;

of provisional arrangements

In essence, J_oinl Development Agreements are international agreements betwee,
two or more countries (or, more properly, States), and as such they will be governed brl
lmern_auonal law; in particular, the rules set out in the Vienna Convention on the L };
lTrca!lcS.. which are now also generally considered to be a statement i
mtcrnamlmal law, will be applicable even to States which are not
Convention. Whilst the JDZ Agreement is intended as a binding agreemen

obllgalic?ns between Sta‘lcs, it may ~ depending on the States concerned — b
the parties to enact legislation in order to inc:

internal laws. Such incorporation and i
r : nd implementation of i
particularly important to the extent that buskiocky vt

cula its terms modify - or even wholly canc
 th ! el - the
application of already existing national laws 10 the zone and its resources.?’ ’

Establishment and Management of Joint Development Zone

of customary
parties to the
t creating legal
e necessary for
orporate the terms of the Treaty into their

The first step i ishi ;
WillGngish JDCE 'V;::l:;hlng aJDZ will bean identification of the disputed area that
: © appropriate criteria for delimitation has not been agreed
Wy,
Yusuf Y.M. “The role of the 1982 LN
82 UNCLOS i : 7
‘2""@' Law Review (2011) 6 OS in the resolution of maritime boundary disputes’ /nternational

Lerer D. *Joint Develo, 2 ity
P b pment Zones: Negotiating and Struciu;

Intelligence, December 2003.3 "ing & Joint Development Bareemedly 10}
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upon, both parties involved will want to ensure that any temporary arrangement will not
prejudice its long term interests in the a permanent delimitation.?

Issues of pending delimitation arise in relation to joint petroleum development
agreement between two or more states, to develop and share jointly in agreed proportion
the petroleum found, within a designated zone of seabed and subsoil of the continental
shelf or within the exclusive economic zone to which the states are entitled under
international law.’' Joint development of a disputed boundary does not however
necessarily mean that the disputing parties would have equal share with respect to the

revenue and this is usually a major problem in joint development as parties demand for
equal share.

The issue of management of a JDZ basically concerns who will be authorized to
and who will authorize the undertaking of development activity. Lerner has stated 3
structures.’? The first is the Single State structurc where one state will be responsible for
managing the development of the Zone as if it were it exclusive territory. The managing
state applies its own legislations and regulations and reveniue and expenses will be shared
with the non-managing state. The 2" structure is the two-state/ Joint Venture Structure
where each state is entitled to nominate its own concessionaires to undertake
developmental activity. This structure sound attractive and simpler however question
arises as to the rules and regulations that would apply. The last structure is the Joint
Authority Structure where neither of the parties is directly responsible for the management
of development and neither state choose concessionaires. In this structure, both states
delegate their power in respect of such management to a body-usually an authority. The
Nigeria/ Sao Tome Joint Development Agreement operate this structure with the
establishment of Nigeria Sao Tome Joint Development Authority.

Joint Develop tas a Per t to Boundary Di

Joint development is in most cases a provisional or interim measure to boundary
disputes pending delimitation. This implies that delimitation of a maritime boundary that
is subject to conflict is always the ultimate goal of JDZ. TI_'le question here that has
however generated continuing debate is the fact that could Joint development Zones be

% Ermest Willheim, “Australia-Indonesia Sea-Bed Boundary Negotiations: Proposals for a Jaint
Development Zone in the “Timor Gap'(1989) 29 Nat. Resources J.821 o _
“Batislz A. E., lfesi-Okoye A, Mahmud S., Ross J. , Wade T.," Cross -Boarder Unitization and Joint
Development Agreements: An [nternational Law Perspective’, (2007) 29(2) Houston Journal of
International Law 355-422 at 370-371. . . . ] ) R

9 erer D. *Joint Development Zones: Negotiating and » Joint Development Ag
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created to operate in a perpetuity i.e. can states enter into a Joint Developmem Agreemens
1o establish a Joint Development Zone that will operate on a permanent basis? Thjg issue
may scem more academic than practical cspccxal)l;' because of the fact that DA are
usuaily operational for over a long duration of time.

Even though it is clear that Joint development is an intcrim. solution pending
delimitation, Gao is of the opinion that the countries concerned may wish to maintai the
same arrangement even after the final delimitation, thereby transforming the arrangemen
into a permanent one. X

This view is however not often the case after the boundaries has been delimited,
because the country in which the judgment is in favour would want to have dominant force
and control over the delimited boundary and would not want to continue the Jjoint
development, because its revenue will be reduced. A country may however decide to
continue a joint development if it does not have the financial capability of continuing the
development alone.

Lagoni supports the view of Gao by admitting that "Joint development is one of
the interim measures envisaged therein, but the parties are free to make the arran ement
permanent by maintaining joint developments after the area has been delimited.”Better
still, Lerer submits that it is quite possible for a JDZ to operate indefinitely without
envisaging a final delimitation of Maritime boundary.* In his words:

«it is technically possible, and indeed might even be
appropriate if the parties’ intentions — whether spoken or
unspoken - are that the Joint Development Arrangements
should continue indefinitely, it being difficult to see at the

time of the agreement why the underlying dispute should
ever disappear.

_—
PUsually 30-40y s for example the treaty between Ni
that Lhe agreement shall rem
30 years after its entry inlo
there is permanent sea bed
;r‘.s entry into force.
Gao Z., "The Legal Concept and Aspects of Joi i i "
o o pe oint Devclopment in International Law” (1998) 13 Ocean
uLagom R, "Interim Measures Pending Maritime
Lerer D. “Joint Develo,

let geria and Sao Tome which says
2in in force‘fml' 45 years, subjezt to it been reviewed by the State parties .
force also similarly, the Timor Sea Treaty provides that it shall be in force until

delimitation between Australia and East Timor or for 30 years from then date of

o e A Delimitation Agreements” (1984) 78 AJIL345 a1 358
pment Zones: Negotiating and Strusturing a Joint Development Agreement’
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Miyoshi and Valencia are however of the opinion that Joint d
optimal or permanent solution to unresolved boundarie
only alternative to a confrontation and conflicts *’

J evelopment is neither an
S, In some situations it may be the

Looking at all the arguments presented b
that Joint development is an interim measure o
is only in rare circumstances that states wou
boundaries has been delimited. However, there is nothing precluding states from agreeing
to create a JDZ to operate on a permanent basis. This is so even afier delimitation of their
boundaries. This fosters peace and allows for greater development and both states can
jointly pool resources together to develop, explore and exploit natural resources in the
disputed region. It also encourages more friendly relations between the states.

y the cgifferent scholars, we are of the view
r so]utl_on to boundary delimitations and it
Id continue a joint development after the

Maritime Boundary Disputes in Africa: An Appraisal

Natural resources are of immense importance to the economy of any nation hence
the wish to explore and exploit these natural resources (particularly offshore petroleum
resources) has led coastal states to make claims to new areas and to the resources found
therein®®. Most often than not, crisis of Trans-boundary claims are triggered not only by
territorial ambition but also by economic desperation”. These new offshore claims by
states are responsible for many maritime boundary disputes helwee'n some coastfil
neighbours with the result that some of these neighbouring cgastal states, in order to a.v.oul
these conflicts as well as benefit from the offshore discover_:e; have completed maritime
delimitation agreements.*® Better still, others enter into a joint development agreement
pending a final delimitation of their maritime boundary.

There are quite a number of maritime bou.ndary dispute in Afrlc; lr:ot?.blc amotnagl
which is the maritime dispute in the Gulf of Guinea, which is bounded : r};n C‘lvee ‘c‘oa;h o
states: Nigeria, Cameroon, Equatorial Guinea, Gabon ar'ld Sao Tome an pe’.
article focuses on the Nigerian Cameroonian boundary dispute.

t of Hydrocarbons in O

- ) PR Asian Seas: Joint Develop
Valencia M.J and Miyoshi, ‘Southeast ; 218t

Claim Areas’ (1986) 16?,3 Ocean Development and international Law . N

247 : itime boundary disputes

the resoluon £F 1990, (Landon: Ruledge 1992) 67

nomy from time boundary disputes” 2

" Yusuf Y.M. *The role of the 1982 UNCLOS in

jonal Eco 1
d A.G., The Growth of [nternational o
‘“\l((::u\:ovo.mf.\me role of the 1962 UNCLOS in the resolution 0

“'Ibid
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Nigeria is a country very rich with oil and share bou‘rz:darigs w.ith Cameroon, Niger
Benin Republic, Togo, Chad, and Equatorial Guinea™. Nigerian because of he,
endowment in natural resources is usually seen as the giant of Affica as such cnu"trier
along the coast of West Africa depend heavily on Nigeria for their economic developmenf
especially in terms of trade®. Economic relationship between Nigeria and her neighboy,
could be described as cordial** not until the 70's when things turned aroung anr:
relationship with Cameroon began to deteriorate.*® The Bakassi Peninsula is at the heart of
the boundary dispuie between the two countries®.

On the 29th of March 1994 Cameroon instituted proceeding at the ICJ against
Nigeria over the sovereignty of the Bakassi Peninsula’’, an area that has been Ion
disputed by the two coastal countries in the Gulf of Guinea®. Cameroon further applied tg
the court to resolve the delimitation of maritime boundaries beyond the territoria sea:
(beyond point G) between the two countries, as there have been partial negotiations
between the countrees*. The negotiations and all efforts of diplomacy ultimately failed®
In October 2002, the International Court of Justice (ICJ} gave its ruling. The ruling amon, ,
other issues ceded the Bakassi Peninsula to Cameroun on the basis of the Anglo-GemaE
Apreement of March 11 1913, the Yaounde Il Declaration 1971 and the Maroua
Agreement of 1975. The ICJ called for the adjustment of the maritime boundary to

4, i
Okoye F.C., Intemational Law and the New African States, (London. Sweet & Maxwell 197
| | 4 2), PP. 2]-.
 The »}orld Bank The Globa! Economic Prospects and the Developing Countries, (Washinglo)n D.C: T}fg
!‘n:brgn::c;alsmnk l]'or Reconstruction and Development and the World Bank. 1993), 45-64. o
ullahi S., *Oi: The Transboundary Migration and Conflicti ims: Nigeri di i 1
SGEL ST 8 nflicting Claims: Nigeria and its Neighbours
Ibid
465 . - », . 5 .
; hﬂnTIs McnjDB?)'e. Imphc“anan: of the Bakassi Conflict Resolution for Cameroon’ (2010) 10 (1) African
13“;“ ’oglsonﬂlcl Rcsfylull_on,hug://\.\w\v.a'nl.infn/indcx.nhg/a'cr/unicle/\‘iewFile/59305/47603 Accessed
Somtn:'r.im.,:ie afls;: \\aéh_mglun Post, Oil Rich Bakassi Sparks military conflict” Sept. 8th 1995 P: .23'
Sy SQCSLL(! é\l, FRDJ[;}‘]mT(l'] mi‘jlh':‘d.“[u)ur) of oil in the bakassi peninsula is the remote cause' ol'the,
ct. S & 'nking Maritime Delimitation And Promoti i 1 2
Tyhe .\ngena-Sﬂ_o-Tomc AR rinc e I, Cemelopi e ing Joint Development Of Petroleum:
um;ﬂg Iniermtional Court of Justice: Case Concerning the Land and Mariti
L]”sﬂlgscl’i;vj ((;?Z!;rr?zn.\ f\.ngAerqu The Preliminary Objection of Federal Republic of Nigeria, Vol.
“Baka"P o< AL RUPIWwW.icj-cij. org/icjwww/idock...ficn ipleadings_951201., Guardian N ‘
" ;sxr qwl;sulak. A Judgment at fast™, 26th July 1998, at www. gamji com ; SR
oshifuni Tanaka, ‘Reflectio; . RS
‘3969-406_ ns on Maritime Delimitation in the Cameroon’ Nigeria Case ' 1.C. .L.Q, 2004,
Ibi
’°Kt\)\“ifals:wska B., O 1
4 . - Ocean Affairs and the L.
MartinusNijhof Publisher, 1992), 32-43c e ofthe

me Boundary between Nigeria

Sea in Africa: Towards the 2ist Century,(Netherlands:
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surrender both offshore and onshore areas to Cameroon®'. This decision of the ICJ has
been met with severe criticism, ill feelings and antagonism.*

More thanlQ years after the judgment of the court the area has not been fully
delimited due to the impracticality of the decision and protests by the inhabitants of
Bakassi and demands by Nigerian politicians for President Goodluck Jonathan of Nigeria
to appeal the decision of the ICJ. Recently, there have been clamour from various quarter
to appeal the ruling of the ICI*®, Their reason for a revisit of the case is hinged on the fact
that the handling of the matter was very untidy and unconstitutional > The Nigerian senate
has unanimously declared the decision nul! and void.**

The merits or otherwise of this matter is not a subject of consideration what
concerns us here is that the resolution of the dispute by delimitation of the boundary
present an unsatisfactory situation and could cause peace and security breaches. It thus
calls for an effect and acceptable dispute resolution system.

Joint Development Zone as a Panacea to Boundary Disputes in Africa: The Nigerian
Cameroonian Boundary Dispute in Focus

There are quite a number of maritime boundary dispute resolution mechanisms
which conflicting states could adopt. Some of these mechanisms include resolution by a
3" party which includes negotiations, conciliations, arbitration or even outright

*'The International Court of Justice: Case Concerning the Land and Maritime Boundary between Nigenia and

Cameroon, (Cameroon v Nigeria) The Preliminary Objection of Federal blic of Nigeria, Vol. 1,1995,
PP. 1-33., at hitp:/Avww.ici-cij.org/iciwww/idock.. /ficn_ipleadings_951201, Accessed on 10 October 2012,
Guardian papers, “Bakassi Peninsula: A Judg| at last”, 26th July 1998, at www.gamji.com.

$2Ordinarily, the Bakassi people want to remain in Nigeria. And as a people, they also have the right to
choose where they want to belong. The Bakassi people have protested the ill-treatment meted to them by
Cameroonian security forces. They have even threatened to form a country of their own if the Nigerian

overnment fails to act now. o
Obioha R. Appealing the ICJ ruling on Bakassihttp://news2 onlinenigeria.com/news/general/201361-
aling-the-igi-ruli

-on-bakassi.htm! accessed on 30 Oct 2012

nEWs-review-aj
> Ibid ) ) o )
% |bid, the senators argued that the Vienna Convention on treaties requires domestication of u:ne Judgcmer‘n
arliament, which in this very case was not done. The domestication of the judgement is
e Constitution of Federal Republic of Nigeria 1999. They also ohscryed that &
referendum, which ought (o have been held as stipulated by the United Nations on matters like this was not
held. Under such a situation, the lawmakers reasoned that the people were not given a fair chance to decide
where they wanted to belong hence they declared it iltegal and unf:gnsllluhcnal. The Nigerian House of
representalive have also made similar request for an appeal of the decision of the IC.
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liriga(ion“. The option of resorting to a 3% party settlement option bymCameroon was in
our opinion hasty and unnccessary. The winner take all nature of 3" party settlement
especially litigation is capable of promoting contlicts and hence a challenge to peace anq

security within the African region. A writer notes that:

Maritime disputes already abound with potential ones
breeding. Resorting to third party dispute resolution is
certainly better than aggression and intimidation, but may
either be counterproductive or unpredictable with the state
of international judicial precedents on the matter. Indeed,
even afler a bona fide judicial settlement, there is no
guarantee of peace and securily in such troubled waters.”

Joint development presents a better solution to maritime boundary dispute in

Africa especially when there are claims between two conflicting states. The success story
of the Nigeria Sao Tome and Principe Joint development (STP JD) is a testament to this
fact. Off course, it must be stated that the Nigeria STP JD Treaty is not the first joint
development in the Gulf of Guinea, considering the Senegal-Guinea-Bissau arrangement,
however, it is the first joint development in the region with actual discoveries of oil and
gas and onc that has generated some generous income for the States involved.®® Apart
from that, the size of the Parties involved in the joint development®® and the cordial nature
of their refationship is, to say the least, amazing.*Prior to the Nigeria and Sao Tome and
Principe Joint development Treaty, there was no agreed maritime boundary between both
states. One of the factors that lead to the conclusion of the treaty was the apparent
realization by the Nigerian government of the trend of events in the Nigeria Cameroon

case.%’ The Nigerian government decided to preempt the judgment by quickly concluding .

other maritime boundary agreements with her neighbors and in the case of Sao Tome and

*Yusuf Y.M. *The role of the 1982 UNCLOS in the resolution of maritime boundary disputes’ 12
YEze C.N ‘Rethinking Maritime Delimitation And Promoting Joint Development Of Petroleum: The
Nigeria-Sao-Tome And Principe Joint Development Mode!” ii

ape
Ibid, 149
% Nigeria is the most populous country in Africa and invariably in the Gulf of Guinea region with about 150

million citizens and counting, while Sao Tome and Principe has about 170,000 in population. The total
landmass of’Nigcria is approximately 923,000 square kilometres while Sao Tome and Principe has about
000 km in landmass, making it the second smallest country in Africa- only bigger than Seychelles

ibid
*'Mostly, rejection of the weak preliminary objections raised by Nigerian govemment
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a definite maritime boundary could not be eas;
i easil in vi
ing maritime zones™. A writer submits that Y concluded fn view of the

Indeed all the outstanding maritime boundaries joil
development and international unitization agre;r::e:("
between Nigeria and her neighbours in the Gulf of Guine:
were concluded by at about the same period- 2000 10 2002
In my opinion, this was in anticipation of the ICJ judgmen;
in Camen:an v. Nigeria, and probably an atlempt to
preempl it.

The Nigerian government apparently recognized Joint development as an effective
poundary dispute resolution mechanism and took advantage of it. We submit that the
Nigeria and Cameroun should have decided on a better solution of jointly developing the
Bakassi Peninsula instead of hurriedly resorting to the court.

Joint Development: Benefits for African States

Africa, being a continent that is largely comprised of developing nations needs a

very effective method of dispute resolution. Fictions of whatever sort is counterproductive
and against development and must be avoided as much as possible. This implies that an

effective maritime dispute resolution mechanism must as much as possible, be adopted.
The benefits of the adoption of establishment of JDZ as a formidable boundary dispute
resolution mechanism in Africa cannot be over emphasised.
e of recent become more frequent than ever
before.®* Governments see it as the best way to deal with boundarybdxs?utesfwnh their
; jally in situati i i ts of resources
i ially in situations where there is a desire to reap the benefi are
i s iy &5 The negotiation of new joint

ted within a disputed area, particularly oil and gas.
o P is almost inevitable, not least because there are @

development agreements in the future ' i
large number of international maritime boundaries which are yet to be fixed™.

The establishment of JDZs hav

i i Of Petroleum: The
imitati t Development
gz C.N ‘Rethinking Maritime Delimittion And QSTS:S Join P
Nigeria-Sao-Tome And Principe Joint Development Mode e
b ; i ment Agrecm

Ioid iati cturing 8 Joint Develop
L erer D, “Joint Development Zones: Ncgohal;sg}anld Structuring
0il, Gas & Energy Law Intelligence, December 2003 1.
*Ibid

“Ibid
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Jaint development first and foremost brings about greater peace and security within
the African Region. It fosters more friendly relation between states and reduces fiction,
acrimony and rancour. It brings the disputing parties closer to one another as they have to
work hand in hand in other to facilitate the development of the disputed area pending the
delimitation of the boundaries. This facilitates more peace within the African Region,

Joint Development furthermore presents a more economically viable boundary
dispute resolution mechanism. On one hand, it ensures that immediate resolution of the
boundary dispute is achieved. This is so especially because in most circumstances, the
time taken for a decision or consensus on the delimitation of the maritime boundary is
usually too long. Yusuf notes that “...reaching agreement on a maritime boundary is q
long and time-consuming process it may take years before the international community
can reach agreements on the remaining boundaries.”” Most government would want to
reap the benefits of the disputed area rich in natural resources immediately. Creation of
JDZ offers them advantage. On the other hand, economic benefit comes in on another note
as some states seem to have more cxpertise than the other. This is obvious as regards
Nigeria and Cameroun. The Development, exploration and exploitation of resources in an
area require a ot of technical expertise. Cameroun for example could have immensely
benefited from the expertise of Nigeria if the Bakassi peninsula was jointly developed. A
situation where both states lack expertise could also exist. joint development arrangement
present another more viable alternative as disputing states can pool their economic
resources and technical expertise together to form a formidable force for the development
of both state. This fosters peace and security in Africa.

Above all, joint development encourages greater foreign investment in the region
as it creates and investor friendly environment for potential investors and restore in them
greater confidence towards full untilization of the resources available to them. This is
obvious because no nation would want to invest in a disputed territory or a territory that is
devoid peace and security.

Hydrocarbon resources are of immeasurable value to the economy of an average
African state and this make them indispensible. JDZ brings about a harmonized
exploitation of resources in a dispute zone and present more hydrocarbons for the
development of the disputing states.

oy, =
Yusuf Y.M. “The role of the 1982 UNCLOS in the resolution of maritime boundary™ 2
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Joint Development arrangement (particularly JDA) furthermore helps to prevent
states from taking unilateral measures that would further aggravate the situation and
thereby hamper the reaching of a final agreement on the maritime boundary®®,

Politically, resorting to creation of JDZ /s seen as a very viable option because
government reserved their sovereign right when entering into a JDZ especially because of
the fact that such agreement are merely tempo-ary or provisional in nature®, Both states
also have rights to the disputed region. Diplamatically also, creation of JDZs facilitate
resolution of the boundary dispute in an effective manner. Thus besides the facilitation of
off-shore petroleum, joint development also promotes the resolution of maritime boundary
dispute.™

Parties could also agree on almos every conceivable thing in a JDA, dispute
resolution, environmental issues, and vaious laws to regulate the JDZ. Despite these
laudable benefits of JD to African states it is surprising that Nigeria and Cameroon never
resorted to establishing JDZ as a solutior to their boundary dispute.

Challenges of Joint Development Zoaes in Africa

Before now, the immense knefits of Joint dev.elopment agreement hav? beffn
stated however, Joint development b also face with some inherent dlf!‘l(:l.ﬂllles especially in
relation to the Africa. Some of the problems usually faced by states in Jom}ly d.evelopmg
an area subject to overlapping clains are as a result of the peculiar African situation.

The first challenge of eiablishment of JDZ is the Shari.ng ratio: off coursc,Tllll is
important to state that disputin; parties rarely !.ake equal share in a ?anlCllllar zonij f;};
usually agree on a sharing fomula. In some circumstance, states with a ow:r :‘L ):me
aggrieved. This could lead i backing out o.f the Joint dgvelopment agrgem:n ngdo ¢
defeat the main essence o JD. Further still, states with a l(l)lw;r ratlol:lldz ey les,;cr
lackadaisical attitude tow«ds development of the zone- after all they are g

share.
Similarly, Poc funding possess another chall:nie to the gst:;l‘::l:jm;]nll r:sef joDlﬁl
’ i i tes in
i ; where the financial capacity of the sta
"l“hnslusuael:]); :;:: r; not balanced. This is a major disadvantage because the state that
evelopm

_——
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Ibid . Exploitation of
“Ibid cea for Maritime Boundary Disputes and for the Exp

i ent a Pana t : 09) 130
Pyl Yight ‘(;lanOdI:;yD;cvl:tl;l)g:lm Deposits?" 4 International Energy Law Review (2009)
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provides larger fund for the exploitation of the suspected natural resources would feej
entitled to more revenue if oil is actually found in the joint development zone and this

usually creates a lot of problem.

A typical Joint Development Agreement in itself is technical in nature and thys
requires great expertise in drafting. There is the nced for Detailed Legal requirement, A
possible challenge usually encountered in a joint development zone is that jt usually
requires detailed legal documentation which would set out in clear terms the right and
obligation of the states and this is usually complex where the legal systems of the
countries involved in the joint developments are totally different.

Management style is also another difficulty. This is a challenge because different
cultures and management styles often result in poor integration and operation. The states
to a joint development sometimes have problems with respect to the style that would be
adopted in managing the joint development zone and this is usually a major problem in
some cases as it usually tends to slow down work.

Above all, most African States crave for absolute ownership and control of
resources within their territorial jurisdiction and would in most cases, usually prefer an
option which will expressly determinc their rights in a particular disputed region. This is
the case with Nigeria- Cameroun boundary dispute. This poses a chailenge to the practice

of JD in Africa.

Conclusion

The benefits of Joint Development cannot be over emphasised. It allows for peace,
security and above all, speedy economic development (which is indeed needed by Africa).
The above advantages of creation of JDZ make one wonder why Nigeria and Cameroon
choose not to explore that option in relation to the Bakassi Peninsula dispute. The military
casualty that occurred when both states engaged themselves in the 90’s would have been
avoided. Both nation could jointly develop, explore and exploit the natural resources in
that region and that would have adequately resolved their boundary dispute. Both
countries could have equally made the agreement on a permanent basis or agree that the
agreement should span for a long duration of time.

The option of a legal action before the ICJ delimiting the maritime boundary
bel\\ecn the two states has done nothing but fuelied greater animosity, rancour and
unfriendliness between both nations. This is undesirable in this critical stage of Africa’s
devclopment. The state of affairs as regards the Nigerian Cameroon disputes seems like a

A
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case of crying over spilt milk, as the o i i .

between both states appear to have bgzp: rl::'t“ tlyt ggrh':vo\«::/(’e‘:lig:icl:c:nt: fxrm}?dly ot
case as I?oth nations could swallow their pride and go into a JDA Th.‘ilsl. is is not the
dcl.mjltatlon of the maritime boundary does not preclude a subscqucm' agren is sobbccause
to jointly develop the area subject to dispute. Such Joint Development v%i!l 31111: gl
useful lesson to other African States for ensuring peace, security and good neigi;::-?i::s:

within the region.
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