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‘ e INE OF TRESPASS T(

AN ASSESSMENT OF THE APPLICABILITY OF DOC ","P,‘.'"‘;'N:('f;,:,,'w -

CHATTEL VIZ-AVIZ DETINUE AND CONVERSION UNDER TEEG 00 '
SYSTEMBY: ABUBAKAR SHEHU AHMAD T

ABSTRACT

> - warv wan activities. One o
The Taw of tort is a significant branch of law. It regulates almost every of human : f

the mowt mieresting aspects of the law of tort is trespass (o chattel which oceurs i{'m,‘”l'c:;;ry d‘f’y all
over the world and this is the main arca of discussion in this paper. The paper examine ’.t' g F}T)ltdm'ng
ol respass as it relates to detinue and conversion. It also discusses l'.)C I!nc of dls'tlfll‘-,"(’;" 'Ct;’icn
\igtll\\lc and conversion. What is the relevance of knowledge and intention in dctcr'mln.mg, ' ¢ lc'i « ity
ol a person who is alleged to have committed the tort of trespass by way of detinue ur clfmv.tr.ﬂm?
What are the available remedies and measure of damages for the injury Cﬂ”f‘Cd toa pa‘rtlcu ".' chattel?
rh}‘ study explains the factors to be considered by the court to determine the cxnslcnclc olr none
existence of locus standi of a prospective plaintiff in an action for tort (_)flfesl”ass to chattel. All these
questions have been provided with necessary and relevant answers in this paper.

INTRODUCTION

The doctrine of trespass to chattel is specie of tortuous liability arising from wrongful or
unlawful interference with goods/chattels.

Therefore, the aspect of the law of tort seeks to protect interest in goods/ghattels for it is as
much concerned with remedy to loss, destruction, damage or general interference with goods/chattels.

Thus, an action for wrongful/unlawful interference with goods/chattels may lie in detinue or
conversion or both depending on the circumstances surrounding each particular case. The action for
trespass has always been a remedy affording compensation. The sole question is whether the
defendant has directly interfered with the plaintiff’s possession. Trespass remedies any damage thus
cause; it is also actionable per se that is without proof of actual damage to the chattel.'

This is based mostly on the current Nigerian Legal System with the aid of recent judicial
authorities emanating from Nigerian Courts with little reference to English cases where necessary.

TRESPASS TO CHATTEL

The term ‘“chattel” has been described as movable or transferable property especially.
personal property.” Trespass has also been defined to mean an unlawful act committed against the
person or property of another especially wrongful entry on another’s real property.’

Therefore, trespass to chattel is an act of committing, without lawful justification, any act of
direct physical interference with a chattel possessed by another.” It has also been defined as direct and
wrongful interference with a chattel in the possession of the plaintiff, such interference being either
intentional or negligent.”

* LL.B, BL, LL.M, Lecturer, Department of Private and Property Law, Facult
lorin. E-mail: asat2001ng@yahoo.com. 080 3501 4962.
! Clerk & Linsell, (1987) Clerk & Lindsel on Torts, (15"‘ Edition), Sweet & Maxwell, P. 1019.

y of Law, University of

“ grayan, A. G, (1999), Black’s Law Dictionary, (1" Edition), p. 229.

? Zenith Bank Plc V. Fkereuwem (2012) 4 NWLR (pt. 1290) 207 at 229 paras t -G

‘ Supra

s odilinge & Muko, (1999) The Nigerien Law of lorts ()"" tdition) Spectrum Law Publishing, Ibadan D. 195
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NATURE OF TRESPASS TO CHATTEI

A. IT 1S ACTIONABLE PERSE

Lﬁke other species of trespass, (respass -

(*]"C:’i‘;‘n}l‘lflz“‘.‘““' ('11\111:3gc‘ o lhc‘ mc‘rl“l:;ul;(l:iﬁga(‘,lﬂ, I!?‘I :.lcl i‘(lnm!)lc perse that is to say without

ot 2 m _170”: See Zenith Bank PLC v “‘u.\l‘lc \‘mlhout any harm hcllng caused is

ity Council,” Ajao V. Ashiru® |y A | fkt[cllell (supra). See also Davies V. Lagos
seized by the defendant and (hc.dcf] Jao V. Ashiru (supra) the plaintif’s pepper mill was
the pepper mill was seized By e CI}_sc of the defendant to the claim of the plaintiff was that
ground that the police acted at h_PQ 109 Thc_ court !1cld that the defendant was liable on the

Sllp.rcmc Court further held that (l]i instance in seizing thc. pepper mill of the plaintiff. The

motion in this way are as liablq f‘Orot?c: who set a ministerial rather than a judicial officer in

done it themselves. See also the cq 1¢fwrongful seizure of anc')'ther’s property as if they had

Officers are therefore urged ot o S:il(; Pttler Osset V. Mr. Bolaji Akanbi.” The Nigeria Police

persons to enforce private griovances \rvr-hilsemsel\./es to be used by any 1n.d1v1du'al or group of

by our courts in an army of judicial -a : warning has been sounded 'tlgle without number
hold that:e uthorities. In Igwe V. Ezeanochie = the Court Appeal

T_he. police are not and should not in any community of

civilized people be used as debt or levy collectors. The

courts have in strong terms condemned the use of polices

and soldiers in the resolution or settlement of disputes

qmqngst people, as such use of police often lead to

' infringement on the fundamental rights of others.

See also Agbai V. Okogbue, "' and Nkpa V. Nkume. * In Okoji V. Olokoba," the Court of
App'eal,'Abu_]a I?lVlSlOl’l held that there is no Law which empowers the police to detain a motor
vehicle in such 01r.CL'1mstance particularly when it was not alleged that the vehicle had been used of the
purpose_of (f‘ommlttmg a crime. It is my considered observation that the Nigerian policemen are fund
of jumping into people’s vehicle in a bit to arrest the vehicle or the driver on mere suspicious and at

the end of the day, there may be no justification for such an act of trespass.

B. INTENTION OR NEGLIGENCE

It has been submitted earlier in this paper that trespass to chalets is a torts of strict liability,

and it is not necessary for the plaintiff to prove that the defendant’s act was intentional or
neglect. However, the learned scholars, Kodilinye and Aluko argued that the modern rule is
that either intention or negligence must be established™, they both relied on the English case

® 1oid
7(1973) 10 CCHCJ 151

#(1973) 1 ALLNLR (Pt. 11) p. 51
livered on 10™ June, 2013 by Honourable Justice Adewara of Kwara State High Court

9 UNREPORTED; SUIT NO. KWS/89/2006, judgment de

of Justice, llorin.

9 (7010) 7 NWLR (Pt. 1192) 61 at 93, paras B-C

1(1991) 7 NWLR (Pt. 204) 391

12 (2001 6 NWLR (Pt. 710) 543 at 561

1 (200) 4 NWLR (Pt. 654) 513 at 532 paras F-C.
, " aditi trum Law Publishing, Ibadan, p. 197.
14 kodilinye & Aluko, (1999), The Nigerd Law of Torts , 2" edition, SPec
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Therefore, in ex

was negligent when he
prove that the act of the defendant was intentional or that the defendant
committed the unlawful act of trespass.

, ith due respect to the legmgd
National Coal Board V. Evans'® which was decided m.l'(iill'1l“r/)lc)siti0n of IR Liw Pl1n N ot
Scholars, their position could not find the support of the lll yrin Judicial Division in e vase of
particularly, the divine wisdom of the Court ()l'/\ppc;ll', |( 1si'?, See also the case of Zenith
Mrs. Bamiso Mayowa Bukola V. Mrs. V. A. Oshundahun:
Bank PLC V. Ekereuwem'” where the court hcldth-‘":' o & edition page
By its definition in the Black's Law /)IC””.mjily;l yainst the person
1541, trespass means an unlawful acct commitie fn another’s real
or property of another especially wrongful entry ¢ well described
property. Trespass to land or premises ds ”0","_) d and unlawful
through numerous decisions of courts is unauthorize a direct and
entry upon the land in possession of af’Othe"v 0,". n of the land.
immediate interference with another person’s pOSSES-S}IIO laintiff is not required toms
ceptional cases, in an action for trespass to chattel, the p

C.” PROTECTION OF POSSESSION

A person in possession of a chattel can commence or malntaln an aCt,:'(t)lr; l:r t;(:gzsssh?f‘alsni
any person because trespass to chattel protects possession rather than ti AM.” 1t follows
the cases of SALAMI V. LAWAL'® and AIRLIQUID NIG. PLC V. NNAM.

therefore that:- " . it is in th
(i). the real owner of a chattel will be liable in interferes with it gt the t1.me when it is in 1e
lawful possession of another person, such as a bailee, because, bailment involves a change in
possession of chattels not title.? o .

(ii). A person who acquires possession of goods wrongfully can maintain an action in trespass
against any person who interferes with it except the owner or a person acting under the

authority of the owner. See SALAMI V. LAWAL 2!
CONVERSION

The word conversion has been defined as the act o
Conversion has also been described as an intentio

which seriously interferes with the plaintiff’s possession or right to possession of such chattel

Conversion also arises where a person that is entitled to the

deprived of that possession and the chatte! is converted to the use of someone clse.*'For inst

¥ (1951) 2 K. B. 861

* Unreported, Appeal No. CA/IL/35/2011, Judgment delivered on 17/05/2012

"7 (2012) 4 NWLR (Pt. 1290)207 at 229-230 paras F-A

** (2008) 14 NWLR(Pt. 1108) 546 at 364-365 para H-H; 575 paras C-D, 565-566 Paras H.C & 565 Par

Supreme Court heid that generally, trespass protects possession rather than title or ownership

" (2011) 9 NWLR (Pt. 1251) 61 at 83-84 Paras H-A. it deals with an action in detinue
was in possession of the chattel at the time of the alleged trespass.
” Kodilinye & Aluko (Supra) P. 198

“ Supra, footnote 19

“ fryan, A. G, (1995), Black's Law Dictionary (7” Edition) p. 333

» Kodilinye & Aluko (Supra) P. 199

00

f changing something from one form to another. 2
nal dealing with or exercise of control over a chattel

possession of a chattel is permanently
ance, iIf A

asD-G. itis a land Mmatter wherein the

and ti i < ey
and tire plaintiffs claim was based on the fact that he



takes the chatte] of |

: 3 )
1t to another ner om him > :

b her person, he s gllii|/\\ u;vl;mm\

Yo Yoth

{< anmu Ashiru & 3 org i
-ocus - C : N [
claim “_q( I"?Smcus of Akudo /(\,“‘
. as for tor . S
. o converg; .
the Court of Appeal held ”::\:mn OF poods had but not
‘ (

AN act of treq
respass
. respass and o and keeps it or transfers
“li‘ l‘“‘\(\ N,‘k\ "'"‘('\(/(‘”\'("Q")H (i(|c 'h{‘ Case ('f S1l’"nl /\11; \:
i 3 »’; 9 all , . ‘ - 1Y 2
hess (NG ppe? | ‘A”"'I' Ibrahim Maikima & ANOR™ in the
/ ' ||( Respondent s (Plaintiff ot the trial Court)
. S s L O
elivered to designed destination In that case

but if he takes it

Converyj

cryion
case ‘I’) » -
i ring proal b I
Iort and resyly R proof beyond

Sinajud .
the pre a judgment for
Preponderance of evidence Jor pe

the claim a criminal
doubt but rather an action
‘cuniary damages if proved on

The court fu
rther held, relvi
d, re
relying on the case ol Omidiora V. Ademiluyi®® th
: 4 V.Ademtluyr™ that:-
The term “conversion "
In the present case
appellant in jts civj)

of crime.

NATURE OF CONVERSION

C 1) ' » [

oy an .mcan either a crime or civil wrong (tort)
) intifl .

. r;) view the plaintiff used the term against the
ortuous sense. Thus it was not an allegation

INTENTIONAL CONDUCT

Unlike an action for : :
him reliable 15 the pl;{gtsilg?sz,d\:t}‘le‘;rg t};e 1.r;tent10.n of the defen.dar.lt/t‘respasser is immaterial to make
in relation to s plaintiff’s,chattels \:;1 w; 1 b_e llal;£e to the plaintiff in conversion only where his act
resulting from merely carless conductsol;ltﬁnt:ior;al ’ Th_us, as a matter of general rule.an i.nterferer}ce
for conversion, % SRENEL £5 sonvac) e he ctndant is not sufficient enough to maintain an action
laintif’s eood b i wversion, t e intent ?f the defendant must be to deal with the
p S8 y exercising dominion over time on his own behalf or on behalf of someone else.
anverspn may arise in different ways such as taking away of another’s chattel without justification
with the. intention of exercising a permanent or temporary dominion over the chattels. Conversion by
destruction, consumption or alteration of chattels, conversion by receiving of chattels belonging to
another person without lawful excuse or conversion by wrongful transfer of title or possession of the
plaintiff’s chattel to another person either by sale, gift or delivery, conversion by unlawful detention

of chattel etc.

- As a matter of general rules, in an action for conversion, the plaintiff is expected to prove that
the defendant has intention to deal with the plaintiff’s goods/chattels by exercising dominion

_ over time on his own behalf or on behalf of someone else. . .
It is also as matter of general rule that mere carelessness of the defendant will be sufficient

enough to maintain an action for conversion.
- However, to every general rule, there are a numoer of
t liable to the plaintiff in an

dv to hold a defendan nti
(riza}’el)lldant by his negligent act transfers the plaintiff’s chatte

L ——

% (lerk & Lindsel (Supra) P. 1020

ber of exceptions. Thus, a Court of law will be
action for conversion where the
| or goods or item to himself or to

”(1973)115.C. 29

% (1977) 634 at 44 Lines 25-30

Z 6 aras C-D
77 (2012) 15 NWLR (Pt. 1322) 150 at 166 P

% (1997) 6 NWLR (P 508) 294 at 306

 yodilinye & Aluko (Supra) P 199 6l
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~ i X (NIG.) LTD™. MOHAMME
Plaintiff. In the case of TRADE BANK PLC V. BENILU

LS.Coheld inter-alai that:- il
Now it is settled Law hy a long string of N"’h”; ,//,'
collect cheques and pay them to those not bl En
the cheques are guilty of the tort of conversion.

oy that bankers who
[ 1o the proceeds in

DETINUE iate right to the possession of the
im : an i sdiate rig
Aclaim in detinue lies an immed

at the suit of a person who has 0 upon proper demand, fails o1

goods against a person who is in actual posscssi?n of them, and wh
refuses to deliver them u without lawful excuse.’ , - tion in detinue arjse:
In Air Liquid Nig, Ple V‘? Nnam™, the Court of Appeal held inter-alia th::szgs?cfn of the goods after
When a person clajms property in goods against another who 1s mtp d that the important thing i
demand to return of the goods has been made. The court further state atter of law and fact, the
detinue is the refusal to return the goods. It is important to note that, a; a "}‘]e 2an il an ac’tion
Plaintiff must have made proper demand for the return of the g_oo.ds b? ore] V. Nnam (Supra)”, the
in detinue otherwise, the claim for detinue will fail. In Air IfquId ng- }: hc a' ofiant T wron,gful
court held that plaintiff/]* respondent did not bring an action against the clljzince the o0tlon
seizure and deprivation of the use of the 22 gas cylinders by the appesltlant, and e ol wrr
not based on detinue, there was no necessity to prove demand by the 1” responden Y
appellant.

In an action in detinue, the plaintiff may desire the specific restitution of his chattels and not damages
for their conversion; he will then sue in detinue.

NATURE OF DETINUE AND REMEDIES AVAILABLE TO THE PLAINTIFF IN AN ACTION
PREMISED ON DETINUE

By its nature, an action in de
specific chattel to its ri
judgment®,

Detinue is a continuing cause of action which accrues at the date of the wrongful refusal to deliver y

the goods and this continues until delivery up of the goods or until the judgment is delivered. The
action is in the nature of an action in Rem.*

AVAILABLE REMEDIES
In an action in detinue, the court may
loss of its use. The measure of dama
time of its receiving while the meas

tinue has the resemblance of one for restitutiqn“. It is a return of a
ghtful owner subject to damages if any its detention up to the date of

order as damages the value of the chattel and also damages for
ges for the chattel is its value or the cost of replacement at the
ure of damages for further loss of use is then actual loss suffered

*(2003) 9 NWLR (PT. 825) 416 at 431 paras A-B,

* Air Liquid (Nig.) Plc V. Nnam (2011) 9 NWLR (Pt. 1251) 61 at 83-84 paras H-A; Julius Berger Nig. Ple V. Omogui (2001) 5 NWLR (pt. 736)
401.

“ Ibid

*p.84paraG

* Restitution is the act of giving back to a person something that was stolen or Paying money for the los

S of the thing where its value is
known,

* Odumosu V. A. C. B, Ltd (1976) 10 NSCC 635; J. E. Oshevire Ltd V., Tripoli Motors (1997) 5 NWILR

(Pt. 503)
* NACENN (Nig.) Ltd V. U, B. A, P. Ltd (2011) n11 NWLR (Pt. 1257) 193 at 206 par

as B; 207-2 )
. . . 08 Paras G‘D; 208‘209 paras G-A. ; Civil Design
Construction Nig, Ltd.. V. SCOA Nig, Ltd (2007) 5 MJSC 142 at 161-166
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by the plaintiff for

emphasizing the Pmedi .
i 1€S avyj Nch denende

stated unequivocally iy (e ) ailable 1o 4 plaimi:“rcihds ol

(a) The value of the chatte] ase off N in

(b) The return of the cly as

1 the ¢ire
¢ clrcumstances of ecach case’. While

anaction in et

1 detinue, the § igeri
. v i s the Supreme Court o
assessed ang aten B Ve BOACP LD e e ot o

att . i also dam: il at the plaintiff me .
(¢) The return of the Ch'lt:fll " licco\,my of its v(')\l(tl;"“dgc“ for its detention: of PRSI Eo%:e
3 . el and dg, e fo v UC AS assessed and alen A -y
In other words, by definition, y nages for g detention ed and also damages for it detention; or
chattel. Mere retentioy, » e gr :

avamen
e of the tor , _
lough to ground o tort of detinue is the wrongful retention of the

only be entitled to nopm;
vy o Oming cause of g : . '
Lordship, Belgore,JSC (as l damages. See J, |, o g action in detinue but a successful plaintiff will

he then Was) stated the law :)cr‘ll:ﬂcyl;cl':;kgd V. Tripoli Motors (supra).”’His
In an actio, like th

. s ,‘s) wh & ’ :
Plaintiff, the action j ol chattel is withhelq by defendant from the
either the return of the chattel
us, the defendant even cannot

There are myriad of Judicial g

uthorities i is princi
Company Ltd. V. Ehinlamuct o S(;i‘ltl\e;s n supggrt of this principle of law such as Oluwa Glass
; © V. Folaran™ and Rosenthal V. Nderton & Sons™

DISTINCTION BETWEEN DETINUE AND CONVERSION

g Iist;lrir;pogtizrllrtlt ttkolelrr;:d.lcatelthe line of distinction between the two terms “Detinue” and “Conversion”.

poms, Is galaxy of case laws drawing line distinction between the two species of tort.
Altl}OUgh; the two appears to be bird of the same feathers with similar characteristics, however one is
distinguished from another in the -sense that, unlike an action for conversion which is purely a
personal action and judgment is for a single sum which is the value of the chattel at the date of
conversion, detinue is in the form of an action in rem whereby the plaintiff seeks specific restitution
of his chattel resulting in judgment for the delivery up of the chattel or payment of its value as
assessed at the time of judgment and damages for its detention. See the case of Stitch V. A.G.; FED.*

as G-H; Zenon Petrolium & Gas V. Idrisiyya Ltd. (2006) 8 NWLR (Pt.

1322) 150 at 170 par
7 pkudo V. Guiness (Nig.)Plc (2012) 15 NWLR (Pt )

) 2 NWLR (Pt. 379) 516.

982) 221 and Ordia V. Piedmont Ltd. (1995

07-208 para G-D
#(2011) 11 NWLR (Pt. 1257) 193 at 2

39 SC
pp.21-22, Per Onu, J |
)2 NW/|LR (Pt.379) at 528 paras F-G.

% ordia V. Piedmont (Nig.) Ltd (1995
% (1990) 7 bNWLR (P- 160) 14

2 (1989) 3 NWLR (Pt. 107) 1 ‘
(pt 1257) 193 at 208 paras E-F. J.E. Oshevire

1 NWLR
“mns. 3 NN (Nig.) Ltd- V- 5. A, P. Ltd. (2011)1
CE -

also NA
“ (1986) 5 NWLR (Pt. 46) 1007. See
(pt. 503) 1.

5 NWLR
Ltd. V. Tripoli Motors (1997) .



WHEN DOES CAUSE OF ACTION IN DETINUE ARISE?
The Supreme Court has defined cause of action in the case of UNIJOS V. IKEGWUQp s a:

Facts which when proved will entitled a plaintiff ’0"’ remedy agt{in.s't
a defendant..... The facts are discernible by looking at the writ of
summons and the statement claim alleging when the wrong was
committed which give rise to the cause of action...

In a more elaborate description, the Supreme Court has elucidated the connotation of the term caus
of action in the case of Rinco Const. CO. V, Veepee Ind. LTD.* as follows: .
A cause of action is the entire set of circumstances giving rise to an

enforceable claim, it is jn effect the fact or comb9nation of Jacts

which give rise 1o g right to sue and it consists of two elements- (a)

the wrongful act of the defendant which gives the plaintiff his cause

of complaint and (b) the consequent damage

o ue, cause of action arises when a person claims
who is in Possession of the goods after g dema

property in goods against another
thing in detinue is th

nd to return the goods has been made. The important
e refusal to return the goods after a demand is made. ¥’

CONCLUSION AND RECOMMENDATIO
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