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Shk’]diﬂ},‘ the Courts from Political Pressure:

- " A Cr i , |
Doctine of Polincal Questions eal Exposition Ol the

1.0 INTRODUCTION

In a demuocratic system of government, there ; '
\ sovernment, there is a bias for

cnnstitut.ionalism, good governance, protection of human
rights, free speech and transparency. The courts play
enormous role in the protection of these democratic \'aiuc_;,
In playing its constitutional roles, pressures from political
class on thg courts in the determination of certain matters that
are political in nature are difficult to avoid. In fact, recently,
a political party in Nigeria raised alarm calling on the courts
to resist pressures from the political class in determining
election petition matters that are pending before the courts.'
Politicians by their very nature applaud courts decisions that
favour them and condemn the decisions that are given against
thern. Sometimes, the politicians accuse the judiciary of being
bias.2 The climax of this attitude of the political class made
the Chief JUSHQQ of Nigeria to recently call politicians to order
with fespe'"ct to’f.hei'r approach to courts’ decisions.’

.
%
» . -

The nature- of pressﬁr
in several forms, the main p
outcome df a pending politic
recent, the Minority leader of the Hous

es from the political class could come
urpose being to influence tljc“
al case before the courts. Of
o of Representatives

. (L3 o * l (‘l’ I/
l I I(')lllt‘l“ 14 V e i . [& nl!\ 1 :
: “illS( ill[tl tt“.lh-‘-i- i\\l‘l 1!5! a

. . “u'l PXL.\M‘L lll~il‘."i!ll1\,(-

tribunal.~.~pdp-c;mtmns-;u

FRE Flection Tribunals: PDP cautions {)\;(,lmltrmn
: g eri ws/2015/10/etec 3 '
uc\\'.mg.cnnh’mgcna-nuss/.. O 015) R,
T SV Jidailypost.ng/ 201571
IEHETTEY :’(accessed n e locfu\]t”::'kim: in APC’S F’.\vnur:lm};.l(!;iill':c:. \":() lb*)
P et 1T al Of Wt : ey 30t} CI( LA § ) e ,
Haily, Past; PP A L - favour/{ accessed o0 :Q:m pOP available at htgpe/.
i - 1 30 ( « 3 :
pdp-accuses-tribunal your Bounds CIN Cault e aricpdl

An i S: : ~~_\~nu1'-[)()lll\d.\"cin‘
“Initerference Allcgations: DO gation-dont-cross-

nt Cross
. Laeanf-A
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ging the Spmkut' of l.lw- :llou\c lo Mgy,
qeed to apply a ‘p{n itical sulmi“n
R LS - .

against the Senate Plum.‘cnl at the Cog,

1 The motion was eventually Pasgy

ges withdraw from ¢,

a motion ur

spnnsnrcd
nt on the

with the Preside
to the case pending
of Conduct Tribunal.’
as prayed. At
due to pressur

some lUd Sty

times, isive-could be ¢
the PIUf\‘)UlL (  De ll'll]h

0s.5 Sometimes,
N ~ gy 5id - A \ .
and P()lltl(.ﬂl pal ties. Yet, COu

olitical pressures in plaving i
isputes in matters with iy,

the executive, legislature
want to shield itself from p
constitutional duty of resolving d ol
political undertone. So, political queslions doctrine is seep g
a tool to protect the courts from these political pressures. This

is done by simply refusing to determine on the merit matter

-which are political in nature.

Against the above backdrop, this paper is intended to
critically expose the doctrine of political questions in order
to determine if courts can be really protected from political
pressures using the doctrine as a shield. To achicve this
objective, the paper first discusses the evolution and nature
of the theory of political questions. It also makes a critical
exposition of the theories propounded on the meaning, scope
and rationale for the political questions doctrine. Due to the

4. R._-pg s&'l‘k PN V ;
5 political solution to Sarakic N
g ) ¢ '“"'\kl s Ure ile TS
Solotion-to-carakic . ¢ ravails<hton: ; kol
Bk llun.m ur.:l.u..|nwmlsb(ac“swd g hlrp./z'tlwmltmnnnlineng_m-(;,‘»'u-.u ek}
- udge withdraws from Saraki's cas~ 1 16th Nave

wnlh}l\faws . fmm -8d l'llkls -case-

mber, 2015)

¢ against C'c Syl st

“R“il\ﬁl':::tooll\ CCT, othery <lml’:!/thenulimmnlllmiei-l"' l
I8/ accessed on 61th November, 2015
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ghii?ldmﬁv' the Courts from Political Pressure: A Critje al Expasition Of the

poctrine of Political Questions 194

weaknesses found in the critica] exposition of the the

this paper will propound a working and re
the meaning and scope of the doctrine.

ories,
alistic theory on

2.0 Evolution and Nature of Politica] Questions Doctrine

The evolution and nature of the doctrine of political questions -
stems from the effort th(:) court in the United Statés to insulate
the courts from pressures arising from the actions of political
class. Justice Marshall, in an attempt to insulate the court
from political pressure, in the case of Marbury © Madison®
seems to have created two major controversial doctrines in
constitutional law especially when some of his sentences
are read in isolation. The first is the statement issued that
it is ‘emphatically the province and duty of the judicial
department to say what the law is.” The statement, when read
in isolation, establishes seemingly limitless constitutional
authority in the Supreme Court. The constitution is the law
and within the Supreme Court’s power - its duty - to say what
the law is. Therefore, it is the Supreme Court’s province and
duty to answer all constitutional questions with finality.” This
s t};e path of judicial review. The second is the assertion that
recognised the existence of certain questions that are wholly
outside the purview of the courts by the use of the te.rm
‘questions in their nature political.’ This has not been subject

——

6-
LD .

;el:..;.h(l Crz;,mh),:}-;(ﬁ?;'nnbo A.O. Internal Affairs of Political Par(i;sg;n{m(izl‘l;ldli;’i;; :l;'\;u;::/%
. a . 2 & G - , . - s 2 - A
An b;‘pr:sri?(’:g':tlldv of the Experience in Nigeria and Malaysia 7 (13} :
thereinafter referred to as Shamrahayu and Sambo}.
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ts when read togethey -

e ctatemen
s The staten . | &y
n of the separ

ntal conception. oy "
he limits ot judicial Authoy,

by the political brang

nition.
I's fundame
hts of both t |
role plﬂ,\'”d o e
are presented, itis the Proving,

to definite deti
reveal Marshal -
powers and highlig
and the interpretive
When these political qu
and dutv of legislature
what the law is. These | s
so-called 'politicnl question doctrine.

cstiuns
or the e
questions h

secutive, not the courts, t, Say
ave formed the gist of the

is Justice Marshall’s larger visio

The above approach ‘ RERE W
in which the institutiony

of the constitutional structure '
strengths and weaknesses of each branch are .takcn Into
consideration in resolving particular issues.!' Untortunatel
the term political question has created more confusion tha
creating room for constitutional structure.”* In other word
the doctrine of political questions has not been subject o
universally acceptable definition. It is defined the doctrine &
a substantive ruling by the justices that a constitutional 1ssw
regarding the scope of a particular provision (or some aspacts
of it) should be authoritatively resolved not by the Supren¥
Court but rather by one (or both) of the na'tional politica!

§  This was not also defined in the
See Shamrahayu and Samba

Rachel . Barkow, More Supreme Than Court?

Marburys case.

ol 1
. - - ) -lhe F; . AL it l‘k\"'l"“‘ ars
0y 2?3 n: l:dl;u.: Supremacy (2002), 102 Colum. L. Rey ::l 0"P:1Img.\l Question
chel . Barkow, More Sy Thas | Review, 237, od ¥
g g N ~upreme Than Court? The k T qpine &
!}l‘m f" udicial Supremacy (2002). 102 s 0ll‘urt. the l—;ll of Political Question Dot
= Henkin submatted tha fail s -olum. L. Review, 237 ™

- are o : 2 el B
Courts tor substantive decisions 'T‘*“ﬂtum the distinction between the ordinary pespest ‘ ha
branches ¢ - 1ons of the paolitical b ettt ©°

elermunatio ranches, and extra ordinary defere hy ¢

. has a ,
when suc SEravated i oad v
Doc !u,.i? extra ordy confusion ang controversy as to whether 3% 0
0cinne?” (19

mrvdcterenc is
- b C I8 t;\u'_sd "“ X s
- R e ouis : . 2 Politnd
) v, 83 no SYale . Rev, 597 at 350,?, Louis Henkin, Is there a Peli
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. ' MUan of the

"vldi S ‘
St o of P(Jhtu;ﬂl Questions 15y
}

DO("‘""”

pranches.” It has been described as ‘Whe pe

)
the right answer to a substantive
is? and ‘Does the Constitution give

ts to decide what
constitutional question
! > a political branch the
final power to interpret the Constitution?14 [t i

. | : also seen
as questions which the courl toregoe

_ s their unique and
paramount function of judicial review of constitutionality '” |t
has also been seen as the result of any devel opment of ci(=1/i(.:l,:s
for withholding the ultimate constitutional judgement of the
Supreme Court and in a sense their sum.! It is also defined
as questions which the courts will refuse to take cognizance,
or to decide, on account of their purely political character or
because their determination would involve an encroachment
upon the executive or legislative powers.”” The simplest is
that it as a non- justiciable matter.” It is seen also as issues
of constitutional law that are more effectively resolved by
the political branches of government and not appropriate
for judicial resolution.” It also defined as when the court
believes it to be a matter more appropriate for resolution by

either of the other branches of government or where the court
considers itself as incompetent as the matter is not amenable

' ; R e 20
to resolution by judicial processes.

% 57
13 _ 1 coiterlat 54, Duke L. ). (2005) 141

3 Jesie H. Choper, The Political Question Doctrine: Suggested Criter
At 1461, : :
- Mark Tushnet, lLaw and Prudence in tlic '..1.
L"‘%’PPeamnce of the Political Question Doctrine
Auis Henkin, (n, 12). < G (1962).
ickel, The Least Dangerous Branch, 1-14, 46-65 (196

. of Justiciability: The 'l'raqumullun and
0 N.C. 1. Rev. 1203,1233 (2002}

4
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iversally ¢
there is therefore no un Y accepy
s there B

It appe: | The gimplt‘-‘“ meaning (f “.rm‘

' “the ¢ ‘ine.’
definition of the doctrin l

e :
a non-justiciable issue. W

: laoctrine
- seong of the doctrin

: »d definitions of 1 werbrrees Sevediar
attempted and will refuse judicial .,

‘ . ol [8)5 ) } Qi
at is crystal clear from th vari,

is that the coury will,

i Ry v case
» the merit of the v o
go int lo with P(-)llthc’ll question.” Wi, i
where a matter has to do i, o

"y wstion is applied in court, it i Wa

doctrine of political question 1 . |
he court defers without reviey
of avoidance because the cc o |
the position taken by the political departments and refy,
to comment on the lawfulness of the position.” Howey,
one must note the difference between avoidance in polit,
question and avoidance on jurisdictional or procedur
ground.® Where it is based on procedural ground, such:
ripeness, or standing, it only affects that particular part
not the constitutional issue.?® Political

question  attack
itself to the issue. The court

assumes jurisdiction but will i

determine the issue in CUI'I[I'()VL’I‘S} 2* The two however hat

17 HC Black, Blacks Law Dictionary, (USA. West Publishi
I8 Tkenna Nwosu, Judicial Avoidance of Palit
19 Martin 1 Redisly, Judicial Review
20 Rohde winl Spacth, Supreme Couy

i Thenna Nwaosy, Judicial Avoida
21 See Shamtahayn and s,

ng Co,, 1979) ’
tcal Questions iy Nigeria, Authar, 2005117 158
and the Political Question, 79 Nw. U 1. ey 1011, w )
U Decision Making, (San Francisco: Freeman, 1976019

‘o y ) I‘_.
e ol Politiea| Questions i1, Nigeria, Author, 20051427

mbo See gl hyal fo and 7
ity . y it
Abdulkadir, Judicial Activinm an Intery M lmam, Ay Simbo, Wahab Eghewole s

ention § . . . T wtipne 1017
At Analytical Exposition, (20, Dol 1, nithe doctrine of | olitical que e

y oy ’“
See A0 Sambo & Shamraly, A 2 Alrican lowrnal of Law and Criminolog? hii¥
the Docirine of ll”““;"'ll (h;:‘:a‘l‘r::‘ AA The Coury, Insulating itself from |:,,lm}: “" pé

} . . . v Pons
(ilnh.ulivntlnn,('g(”-_,_)7 1 A Critieg) Analysis, vol 4, Journal of La
2 itz w Selaept, Judicial n L
' by X - dl R{‘\‘“-W 4
The Yale (NN 1966) ¢ il the p

|
- &g’ VO /7
2 el S17 0545 olitical Question: A Functional Analysis .
“ It law ""Hlln”y Confe o
s on each ¢q e’ *
will therefore sy " urg h‘”-““ulu . : rely, O g
Y AWaY from the o, ; N on certain matters exclusive e
.. Bound the martey, Ihis (s Woldance based jurisdictiona o' "
=5 The law normall

Y eonters o)y o :
I q ac
will theretoge 8t s

: : Pt irindicre
Bhoind 1y aWay from thie " (

| o (BT
tatter, |} M ON certain martern exclusively I
- this 15 Woldance based jurisdictiona! !
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he same effect because the coyyt will not eventually
(he matter on the merit. The Paper is therefore fo..
where @ competent court refygeg to decide g case on the
Lot because it does not have jurisdiction on proce
put because the controversy presented
peing political in nature or encrq
Pnlitical class.

decide
focusi
Cusing on
merit,
dural groung
IS Non-justiciable
aching on the Powers of the

Notwithstanding the various definitions attached to

doctrine  of political questions,
compounded with the various theories that have emerged to
discuss the meaning, scope and rationale for non justiciability
of questions which are political in nature. The paper therefore
makes a critical exposition of the theories on the meaning of
political questions and the rationale for the doctrine,

the
the doctrine is further

30 THEORIES ON THE MEANING AND SCOPE OF
POLITICAL QUESTIONS

In order to explain the meaning and delimit the scope
political questions, various theories have emerged. They
are: the classical theory; the prudential theory which further
includes: the opportunistic theory; the cognitive theory; and
the normative theor

RS2 bl . | ”
31 The Classical Theory on the Meaning and Scope o

‘ P"htlcal Questions

Jusively. Other courts
pae gt reni tters exclusively.
s ach court jurisdiction on certain ma isdictional or procedural
i mally conlers on tach & This is avoidance based jurisdichion:
Will ¢ . » ar, 118 15 4
m,:!i,“,‘t‘_l'.l'fure stay away from the matter
fung
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hat political ¢ - IS a, e
on rather than judicig| dic, (

as a function of SePary,
. 1y,
the main propong,,

pory posits
| interpretat
derst(‘“d
ars to bC
Jd that the courts are alley,

The clns‘sicnl th
of consl itutiona
be un
appe

cubmitte
i i T Pl
constitution has committed Lo ang,

d it should |
- Wechsler Lofy
power.” Wechsle |

an

5ChonL He
er the i . .
nt the autonomous ¢ Ltummahnn of 4

classical
to consider wheth
agency of gm-v’ornnu.:
iasues raised, a fi nding w
rather than discretion to abst .
while citing constitutional provisions on tl?e impeachy,
bv the Senate and the House as his point of dUPaFtUre, A
each House of shall be the judge of the elections, rety,
and qualification of its own members, punish its member:
disorderly behavior and expel its members where necessr,
He therefore considers all these as political questions whi

the courts should not interfere.

hich itself requires an mh_*rpru_w
ain or intervene” He .o

This position is subject to criticism on the ground that.
does not support what Wechsler claims. This is becas
th? e.xamples fall under the Justiciable controversy which:
'W‘thm- the power of the court t decide in some jurisdic?’
1nc.ludmg United States. ,

a®,

Ay
i~

It involves dispute which
therefore within the provinc
s ’. . }..
VIeW of Shearpf, he said whethe’*

: Yerv Pealy |
a particnl. _ ody, 2 .
iNtervene, Oy and indjyig; as of the view where the const™

2 ; .\lbl\' to . . Al
g Wec * 0 another department, the federal indi=*

hs‘ A Tis '_‘
29 g WS Neugry) Principle
: S

of Constiye: zy; |8
.unsmutmna.l Law‘ 73 Harv L. Rev. (193Y
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’;‘fn'{'f‘j'”,f! the Carrts 1wom Politie af Pressure: A Crtic ol |

; , X[YOSML b5
eriner of Politieal Ouaestions POsition of the

(o

woosition is based up inte '
dispositic ased upon an Interpretation of the constitution

cannot, of course, be determined meroly by searching for
references to a constitutional grant of pow& ixlw the opinion. In
arder to answer this question, it becomes necessary to tak‘c a
broader look at the court’s practice in one part’iculalr field and
to determine whether over al| patterns of political question
cases and cases decided on the merit could be explained in
terms of any reasonable Interpretation of the constitution.™

3.2 The Prudential Theories on the Meaning and Scope of
Political Questions

The prudential theory evolved as a result of the criticism
levied on the classical theory. The theory opines that political
question is “something greatly more flexible, something of
prudence, not construction and not principle.” ? It is not based
on constitutional interpretation but of prudence. Finkelstein
described the prudential theory as follows:

There are cortain cases which are completely without the
Sphere of judicial inte
Feason, ‘political questions.
of which the court, at a given time, will b%‘ HEE D
it wil] be impulilic or inuxpcdjcnl' to take ju;-lsdlclmn.

rference. They are called, for historical
' The term applies toall those matters
of the npinion that

\—‘ ——— l = ‘
' A EFunetional Analysist vol oo, nus
ity W, Seharpl, Jndicial Review and the Political QuestioR g
‘ o Y P AN R N My ¢
Tl Yale 1. (1966) 517 at 535,
i]m' W, Sk pf, Judicial Review and the
3 igﬂ Yale 1.1 (1966)54 1.

BAGE | 173 AR

] a . * . w2’ o i -." un”‘
iti ( N m: o "‘,‘L‘“”S” i l‘l")l 18 VOL 7Y

eeee Reanch. 125 126 ([9(!3)
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‘ o e curther divided into oppory, -
prudential theot? - . This will be discuge
itive and normative theories. CUSS
cognitive ¢ ,
¢ Theory of Political Questions

3.2.1 An Opportunisti

ained this theory in terms of court’s ing,.

which would pe
’prickl_\' issues’ and ‘content,

Finkelstein expl
for political su rvival
urt from deciding
s which touch the

rsuade the court to 4, '

the co

: mersensitive nerve ot ‘pyp
question hyperscl e of “pub

% The premise upon which this theory is based s,
t would make the court apprehensive:
as taken in a particular case. " T

opinion.'
convincing because i
the particular position it h
court cannot run away from deciding a case¢ properly broug:
before it all on the ground that it 1s controversial and th:
could be hidden under thed octrine of political questions. As
this could be criticised on the ground which would not ke
focus on the parties disobedience, but upon the willingns
of the public and political institutions to accept the court!
determination of controversial issue as final and Juthoritati®
However, where the court avoids political question becat=

of its controversial nature, this cannot be correct!y 2
that there are no other controversial constitutional 1959 -

-
33 Finkelste ' :

in. Judicial self Limitation 37 3

self Limitation’ 37 Harv. 1. Rey. 338, 34445 (1924 He noted B

Sometimes this o
es this idea « W
st G ‘u;u! inexpediency will result from the fear of the vastnes =0
o = : 1 ~ar r a8 ires
B erigelentt 1‘; € merit might entail Sometimes. it will result from e e
clent to t"-ﬂwilh[' - . v S, 10 will resuil LRt v
b the feel nne particular type of o i
455 ¢ fecing ‘ . : : ";)f of auestion 1!2‘.‘05\':11 Gonwtunt
s S g Lhih the marter is too high for ih;l o ; Bl hese g be 2
34 i ations in the scale of litical p courts. Bur alhwaws i6e=2
lb‘d ar 339, 343 (g pontical \\';stm_-
- 1hus, he considers prickly issues,” con i g
S es,” contentious issied BT

sensitve ;
L, nerves of gut :
E. public opinion is
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are more controversial than politica]
determine these issues rightly or wro
the —hypertensive nerveg of public
submitted that the court hag all it ta
under political question doctrine
apprehension that it might be unpo
is that the court should not ab
formulating and vindicating
potential clashes with politic
the public without h

question. The court may
ngly but wil] touch upon
Opinions. ™ [t is therefore
kes not to seek Protection
because of the fear or
pular. What is Important
andon its Primary duty of
pPrinciples to limit or manage
al institutions and opinions of

aving to resort to complete abdication,

This cannot be explained by the political question doctrine
satisfactorily.

3.2.2 A Cognitive Theory of Political Theory

Field explains political question in terms of ‘a lack of legal
principles to apply to the questions presented.’” If the danger
of clash with the political institution or political controve.rsy
about an issue will not account for the court to use the doctr1.r1e,
We may need to analyse the legal nature of questions which
the COl;rt has avoided.* Field opined that:

Whatever may be the difficulties .in 'd.eflinit:jv;z
describing the differences between the ]Udl;lé:: | ::r e
legislative department, it seems settled arl; vk
the court must have some rule to follow be

¥y

’ Rev. 485, 512.
A ) : & (1924) 8, Minn. L.
B ) - Field The Doctrine of Political Questions in the Federal Courts

g < 2% ., (1924) 338, 363.
P Finkelstein, Judicial Self-Limitation' 37 Harv.L.Rev., {
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A Critical Exposii o
poctrine of Political Questions Position of the

3.2.3 A Normative Theory of the Political Question

The question of standards has been restated in normative
rather than cognitive terms by Jaffe as follows:

We have seen that the constitution grants to the President
certain powers which imply certain further auxiliary powers.
But there may be something about the nature of these powers
which in addition to their constitutional assignments, marks
them as _political.” Many of the questions that arise are of the
sort for which we do not choose, or have not been able as to
yet to establish, strongly guiding rules. We may believe that
the job is better done without rules, that even though there
are applicable rules, these rules should only be among the
numerous considerations.*

Jaffe therefore sees some other matters flowing fromthe powers
of the political blags apart from constitutional assignments as
politiéal questions because there are no guiding rules for its
better done without rules. One is tempted to

f the phrase ‘that the job is better
is that

operation or its better
submit that the rationale o
done without 1::ule‘s"'4 s less convincing. The reasor
the President and the legislature get to power through legal
means such as laws, rules and legal principles. Why shnl}ld
their activities not be regulated by laws and rules? Assuming

(1961) 1285, 1303,
followed i3 dotog it o
d by polical provess
jed edth

Actions' 74 Harv.I.Rev.
not have rules to be

ts often infiuen<e
it is not compd

43 Jaffe, Standing 1o Secure Judicial Review: Public

4 This phrase means that actions of political clflss do not |
even if there are rules, they may not be complied with as i i
es. Thus, courts should not enforce the rules of the House w
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elding the Courts from Political Pressure:

Ny : A Critic
Doctane ot Political Questions

al Exposition of the

What then is the meaning and scope of politic

therel:ure cr-_vstal clear frgm the above that the definitions an(
theont‘S. Of.IEI‘Ed by various authors do not perfectly define
and delimit the scope of the term political questions, All the
definitions and theories have one flaws or another. They are
products of individual idiosyncrasies. The definitions and
theories do not entirely capture the intention of Marshall In
Marbury’s case. TMis is perhaps the reason why an attempt
has been made to list the factors or consideration ¥ An attempt
to propose a definition that will incorporate the v
definitions offered does not solve this problem.* This is
because the incorporation will be suffering from all the defects
of the proposed definitions. It is therefore better to describe
the term political question to enable us properly analyse this
study. This is not to say however that the definitions offered
are not helpful in identifying the doctrine of political questions.
Political question is thus seen in this paper as matters which
the constitution or the law has given its determination to
the political class,* or a non justiciable matter or questions
which the courts will refuse or be reluctant to take cognizance

al questions? |y i

arious

47 See Nwabueze B.O., Nigerias Presidential Constitution 1979- 1983: The Second Experiment m
: et ‘ork here he identified lack of legal rules
Constitutional Democracy, (Longman, New York, 1985) where he e w e
or objective standards, the predominance of extra-legal factors, the nature of subjec
unamenebility of proof by judicial evidence as considerations qf th.e dm‘n‘:m;d o
48 See Nwosu at 21-22 where he defined the doctrine as issues which in [hf consi 'c" ' mps e
superior court of record, have in clear and unequivocal terms, been Cf’m.\(ltllll(-lnzl )d shim v
allocated to the lcgislali:re and or executive branches for final resfnlu?lon. ?nd;\l:-. n: : ;apprupria[e
which, in the considered opinion of a court, would for a combination oﬁrf.d vt ik o
for re;olu!ion through judicial process; and matters which the court find its
incompetent to resolve and or enforce.
49  See for instance Section 60 of the Consutlunon ofb t1 )
i Assembly :
Powers on the Legislature (The Nationa ' " Ak
Asticle 62(1) of ltfxf Malaysian Federal Constitution for similar provision

he Eederal Republic of Nigeria which cunff:rs
power to regulate its own procedure. See
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4.0 WHY POLITICAL QUESTIONS? ITS THEORETICAL
EVOLUTION AND RATIONALE

The reasons for the doctrine of political questions have zlsx

got its theories to rationalize the doctrine. The rationale has

- ——

bee ined i
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the Courts from Political Pressure: A Critical Exposition of the
of Political Questions

Ghielding

D(,(ftille

argued that no special doctrine is needed for an crdinary
respect for the decision of the political branches and that if the
Joctrine 18 what the constitution has committed to another
pranch or whether in fact is committed to such a branch does
not requires no special doctrine for its non justiciability.”
According to him: ‘

A meaningful political question doctrine in my view
implies something more and different: that some issues
which prima facie and by usual criteria would seem
to be for the courts, will not be decided by them but
extra ordinarily left for political decision. In particular,
I suggest, in ‘pure theory’ a political question one In
which the courts forego their unique and paramount
function of judicial review of constitutionality. ...™

Henkin therefore submitted that the doctrine is unnecessary
and misleading but offered no alternative to it.® He however
suggested its proper content as namely; that the courts are
bound by the decisions of the political branches within their
constitutional authority; that the court will not find limitation
to the powers of the political branches except where. the
constitution prescribes; that not all limitations give rights

,5 3 Louis Henkin, Is there a Political Question Doctrine? {n. 12). « ey

34 1bid. He further stated that: As so conceived, the doctrine would have that n:; f_.?-p—;zmm

- proper case, the courts will examine the actions of govemmcm for cnnsn:;xfm . -‘:m_{}:k wp
and limitations, some constitutional requirements ar¢ entrusted exclusively and ==

e itori —ourts sav 1o the penlionss
political branches of government for self monitoring. As t0 these, the 3

- i ament, aithough the
in effect: Although you may indeed be aggrieved b)’_ an action of th‘eiﬁg;\ir;m
action may indeed do violence to the constitution, it involves 2 Pt

stion which 15 Bol
RS | ju"ftid‘b“- not given to us to review.
P Thidae22.

e
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parties; vthat the court _may i
f equity and the constitutjg,

a‘
ly or in part as Self-monitor]'n‘

and standing to private
some remedies for want o0 l
properly be interpreted V-VhOs(,
not subject to judicial review.

Henkin’s submission however appears Con. tra(.iictory in tery,
If the doctrine is unnecessary and misleading in terms, why;
he suggesting the content of the doctrine? In the alternatjy,
where he thinks there is no need for such a doctrine {9 shoy
ordinary respect for the political branches, he should hav,

suggested an alternative doctrine. He appears neithar e
nor there in his postulations.

4.2 Functional Theory of Politica] Questions

T:xs ltl;egry is an attempt to realistically explain why the cour

S . g

Po?il:ical de;e;rt;s (etermination of political questions to
E ents. T edinfunctiona] terms. The

- Thisisexp]a;
| ain

theory pointe ‘p
Y pointed out sopme functiong] factors and consideration
Smay pergyade the court that!

which in varjgyg COmbinatjq

would overreach ite 1. .. .

theory was actuill;ts iy dedding a particular issue. T

he identifieq s n); eF’dropounded by J.P Frank in 1954 whe®
i Cfo; 2 quick decision making, judicial

o unimagirlc?tble situation aad cle?

mmmpetence, av
Prerogatiye
of anoth
er
G Ok SOVernment as functio™
Sstions. Th

rali()n e L. C
ale for Politicy] qu h - |
, ) , 1S was later developﬁ‘d b} |
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‘ 41

“Scharpf.®” Scharpf therefore explained the functiona| rationale
for political questions in the following terms: N

4.2.1 Difficulties of Access to Information

Scharpf doubted the competence of the judiciary to decide
matters where it is not seized of full information as to the
clarification of all relevant facts and law submitted before it.
He submitted that where the court requires information to be
able to decide some matters and the information is difficult
to obtain, it may redefine the substantive standards in the
absolute or abstract terms of an unqualified grant of power
or an unqualified limitation upon its power. Thus, where
an absolute solution is not acceptable, he argues that an
information problem which is inherent in an issue justifies the
application of the doctrine of political questions. He argues
that the function is clearer in matters of foreign relations
where the court would hesitate to trust its own understanding
of the broader situation. He however conceded that this
will have limited application in matters of domestic issues,
yet he contends that inadequate information is significant
| for decisions relating to the ratification of constitutional
| '3mendments,5" legislative enactments® and during the

[ —

b ' ; . ] i i 9’4
‘ 57 - P. Frank, Political Questions in the Supreme Court and the Supreme Law, (Cahn, £ Bd.1954)

L. Al | . 07 US. 433 (1939)
“Scharpf cited in support of his argument the cases of Coleman v M]"llltlr [i;buul" Amsndmant
Where the court was called upon to determine the validity of the Ch bers who voted against
2 “-’_}_‘lﬁl the congress had postponed much earlier Kansas la:glslatlvcl.z'xlc,mc :‘:r:e e it
\?-»"Uﬁmion contended inter alia that the amendment was Invalic be s however of the view

\ | irt wa
m“ﬂl reasonable time' by the requisite number of States. The 2 et i P VORI
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concluded that full infc,rmam

. is I Ckin 4 th COUI t Sh( x-f..
' (““ ""]d \\'hL‘I’C thL I1$ l( b e "v
ifﬂ lﬂ'lpl\l R F: 5 IS A

l‘,‘
: : ions to the -
ination of such questio P‘Jhtzc;
Ormiiic ?

me {e argued Iu .
department. He arg

. > 188 it will still be difsi.

the information of deciding these 1SSU€s, Pirseguy iy,
e : . i s ran es s 5 A
for the court to determine as the politica | e uldy,
oo gni i .

responsible for the determination of these 1ssues becayse the,

sfore
vil war® He theretore
civil war.

are better informed.
1.2.2 The Need for Uniformity of Decision

The second factor given by Scharpf is political questio:
doctrine needs to be justified on the practic
uniformity in governmental actions eg

foreign relations * This has been by
this were not the

al need te ensyr
pecially in matters o
oadly stated as follows i

rule, cases might often arise ip which, on the

noted that question of Feasonable time i many cases w.
an appraisal of 3 o . aAses w

ould involye ;5 in this case it does involwe
al and economic, which e
ivable in any court of justice 3
ith respect to the vali N 'y rity to assert judicial m‘ﬂ.ia:!‘ f‘-‘
PPropriate for the corre: ‘"_“""d_mcm ac~n.mll.\' r-.mm“ B
: Fation of'the political departm
Political and not justiciable ”"'.“
- _ ich ;v‘t:‘sc)ril\wd. to the national legilsl.mnfv l:' :i
¥ oS United yigpg, |, Ballin, )44 Prevaileq during the period sinc
Co, 220 L o U8 76 (199, l.“'f”); Lyong

) ey v Unie ;‘S!\- Waos, 1S3 US. 649 (1894); A\lisil‘l"v{l:‘i_
TINE Longpg Wi Cjpy Bank o vi Ed States, R3yg. 310 (1914): Flint v Stone T

c “ » = ) “‘ ‘ lt
hat o statyge be. e 167 .l:'..S_ 196 (1897). In all these cases "

' Mes Jaw 5 Wt whic
M A twg (e “rum g or , ! tconforms Ily with the tex |
“‘*{dx af all “f‘ thirg Med fully

U l llh i iths " 0(’
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most important questions of foreign jurisdiction, there would
be an irreconcilable difference between the executive and the
iudicial departments. Bv one of these departments, a foreign
island or country might be considered as at peace with United
Gtates; whilst the other would consider it in a state of war. No
well-regulated government has ever sanctioned a principle so

unwise, and so destructive of national character.”

The reason advanced for this might seem convincing on
the surface especially where the correctness of the political
decision is not really in disputes; which of course does
not give room for political questions. Where the validity

decision is very much disputed or in issue,

of political
awfulness of the

it is better for the court to determine the |
rmination. This appears to be a conflict between
determination and desire for unity among
ent. It is submitted that the desire for
ts must give way to the demand for

political dete
unlawful political
government departm
unity among, departmen
lawfulness of govemmental actions.

ultimate determination of
for international order,
ovisional ratber than

Scharpf also noted that the
international disputes should be left

then the court’s opinions would be pr
final as far as the international disputes 15 concerned. -He
such prior political

argues further that where there is no .
determination; the court may jus tifiably decide ev.er.l quc§flonj
that might arise In international disputes: The opinion offerec

—

&  Willisms v Suffolk Ins. Co., 38 US. (13 Pet) 415, 420 (1839).

4
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embarrassment, delicacy, and complexity appears convincing
the effect of this is that it could Fémove most que ’
domestic law from judicial competence wit
This is because most contested case
delicate and complex. This might
government as the court will hay
political institution.

stions of
houtany]imitation.
$ or political decisions are
undermine judicial roje in

¢ a very limited role as 3

4.2.4 Normative Limitations of the Political Question

Scharpf submitted that the court should limit the thrust of the
tunctional rationale for political questions by way of normative
qualification.®® Thus, where a fundamental individual right
is at stake, the court should not intervene. He argues that
political question will not be applicable where the matter
has to do with competing claims among the department of
the Federal government or between the Federal government
and the State.*” Such issues should be decided on the merit.
Scharpf however noted that if the court had deferred to the
claims asserted by one of the conflicting departments, such
a decision has therefore delegated to the department general

~ “Ompetence under the constitution. He also argues that

- Political question doctrine could be made applicable to the

SRS ; » political departments of
B jildidnl. Such decistons are whally confided by our co.nstuuﬂon llo th;,,ﬁn.-f::.l;;ve ].-nlrge o i

oA ' government, executive and legislative. They are delicate, C“"l’i}: “:l s respounsible to the people

- of )‘fnpllec)-, They are and should be undertaken only by thm’.t ‘kj“d ;ur which judiciary has no

: whoge welfare they advance or imperil. They are decisions of n] .1"1 ta belong to the domait of
AR trudde, facilitics ror responsibility and which has long been helc )

- Political power not subject to judicial intrusion or inquiry.

SCharpf, a 584. 585,

Sicharpf, a1 584.585
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the political branches.”™ This is not to say however that the
thgories have not been relevant in clearing the air on the
possible rationale for the doctrine.” It has been revealed that
what is political question is subject also to the interpretative
powers of the court. Also, that the doctrine of political
questions is more of public law but has also been applied to
private actions.”

5.0 PRAGMATIC THEORY OF POLITICAL QUESTIONS

In view of the unending meaning attached to the political
questions, the paper has come up with the pragmatic theory.”
The theory seeks to re-conceive the idea of political questions

69  Suzie Navot, Political Questions in court: Is the Judicial Self Restraint a Better Alternative than
a non-Justiciability Approach? Being a workshop on Judicial Review of Politically Sensitive
Questions, at VII World Congress of the International Association of Constitutional law:
Rethinking the Boundaries of Constitutional law.

705 uzie Navot, Palitical Questions in court: Is the Judicial Self Restraint a Better Alternative than
a non-Justiciability Approach?* Being a workshop on Judicial Review of Politically Sensitive
Questions, at VII World Congress of the International Association of Constitutional law:
Rethinking the Boundaries of Constitutional law. o

71 ‘This perhaps prompted the court in Baker v Carr 369 U.S. 186 (1962) to offer certain cnt.ena

though not universal, to the issue of political question. It states as follows: ... it is essentially

(not solely) a function of separation of powers. Prominent on the surface of any case hel_d to

involve political question is found a textually demonstrable constitutional commitment of the

issue to a coordinate branch; a lack of judicially discoverable and manageable gandards ‘for
resolving it; or the impossibility of deciding without an initial poligy d.etermmanon oi-'al kfnd
not of judicial discretion; or the impossibility of the court's undertaking '“dePe"de“f read “"c:]

without expressing lack of the respect due co-ordinate branches of government; or an ur;usu p

need for unquestioning adherence to a political decision already made; or the potentiality o

embarrassment from multifarious pronouncements by various departments on one e

72 Constitutional Law — Political Question Doctrine — D.C. erfunt Ho!ds%!hatf\:::;r::r:;
Officialy Potentially Defamatory Allegations Regarding Plaintiffs 'l_"erronst' (_!}esi[gd gy
l:y Political Question Doctrine. — El-Shifa Pharmaceuticalllnfrs;n;s Co. v. United States,
13 . _ ool 124, 640. |
836 (D.C. Cir. 2010) (En Bane) (2010) Harv. L. Rev., vo ) Malaysia: A Compirative

£ A. Q. Sambo, Judicial Review of Political Questions in Nigeria an
“Analysis (Ph.D. Thesis, IIUM, Malaysia, April, 2013).
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aning of the term. The aim ;o "

ake practical the me . ,
and make pra plication of the doctrip,

ensure clarity and practical ap

i ’ ion in contem

the real life situation In | |
3( a field study v,

achieve this, the author embarked on ¢ y “hOre

many experts and stake holder.s were inteirvxuv?red- Their
views on the practical application of the doctrine Jeg ¢,
having a pragmatic meaning of the term. However, unjik
previous studies, the pragmatic theory does not' engage in
the issue of definitions. The reason is because definitions ar
usually products of individual idiosyncrasies. Rather, theory
embarks on stating the essential features of what should be
regarded as political questions. Nevertheless, this thec ry does
not bar judicial intervention on such issues. It only asks for
caution in the course of such intervention.

to

P()rary p()litical SYStQmS. T()

Against this backdrop, the essential features of political
questions based on pragmatism are: 1) It involves the political
class i.e. legislature, executive and political parties or their
actions; 2) the constitution or the law gives its determination
of such actions to the political class; 3) the question scught to
be decided h;:s some political colouration"; 4) the court docs
not go into the merit of P BY ;

com}t)itutionalstings;ﬁ 6) dt::i dclansgl %) it may contain legal of

on the powers, functions or polic
S 5 0r policies of ¢ o e 7 It
precludes judicial review; 8) It js u he political class; 7)

74 This should be determined by
!un:.!mn; of the polinical clags a5 confery
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boctrine 0

. : Ex Ositi ;
f Political Questions Position of the s 15>

 Again, there is a very thin line of distinction between politica]
questions and constitutional questions. This thin distinction
makes many interviewees to conclude that g political
questions are constitutional questions.” This is because study
interview reveals that as earlier stated, political question‘s
come with legal and constitutional stings and are conceivable
under the constitution. However, it is not all constitutional
questions that can properly be regarded as political quastions.
For instance, where the issue relates to which court has
jurisdiction, whether a matter is ripe for hearing, whether a
person has locus to sue is notarguably a political question. This
is despite the fact that it could be a constitutional question. It
becomes a political question as well as constitutional question
where in addition to the ripeness, standing, and jurisdiction,
it also contains the feature identified under pragmatic theory.

6.0 CONCLUSION

From the fore-going discussion, the court has endeavoured
to insulate itself from political pressures through the doctrine
of political questions. This evolved from the use, of the
~ Wword ‘questions in their nature political’ by Justice Marshall

N

al), Nigeria, conducted Ly the author

76 See Interview with Justice XYZ, (Justice of the Court of Appef O it of Anpei (Teanscript i

o ..On 215t June, 2011, at his office in Ilorin Judicial Division 0
" on file with the author). See also Interview with Justice XXX,
’.'?.“iser;a. conducted by the author at his office in the Supreme

the 10th July, 2011, (Transcript is in file with the aut
b ment, Political Science, University of llorin and th
Of Assembly conducted by the author, in his office on 21 July, 20

e former Speaker, Osun State _Housc
11 (Transcript is in file with the

2 uthor)
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The court felt that theg,

, i 8 N’lllﬁson- e ey
i 1 lul'nr}/l ft for the political class to decide, ThUs, :
t are presented before the couyt, th@(*%
< "

not because it does ngy A

should be

political questions arc |

scline jurisdiction; n

should decline ju o '
. isdicti ; e matter

edural jurisdiction to entertain t ; but b‘-’Causet

F::,s seen as having presented a controversy not megp, o
court to decide. This, though evolved from the COnStit’ution
jurisprudence of the United States, has croppeq up inty,
jurisprudence many countries of the world. This is beca,
courts decline jurisdiction in matters which are politica]
nature without necessarily discussing the doctrine,

Unfortunately, however, what amounts to political questi
was not defined by Marshall: CJ. This has therefore led t
theories to discover the meani;’ig and scope of the doctrir
Thus, the paper examines various definitions offered for th
doctrine and contends that none ijs universally acceptab
to discover Marshal]’s intention by the use Jof the ter
political questions. They have however contributed to t

political questions, The Paper

b
theor_y of politic also PrOpounds a Pfagma ,

al : :
al qu‘esnOnS N order to delimit the scoP¢’
SO 5 & :L]
doctrine jn thi % In order tq discuss the rationale f"r;_t_-
Pinions of authorg analyses the theoret™

L"-'Olution Qf the | ;
theor; oy doctrme. [t theref s ys . 11'11&.’5“r
s rIS propoundeg in rag Ore critically examin®
TR} s 5 - . q .
N explained in tern lonallIng the theory. This ™

; e
Spect for decisions of P(’h
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Pm‘-uh%- (pure theory ol.PcI)hhc'al question). Itis also explained
in functional terms: ditficulties in accessing information:
the ncqu\l for uniformity of decisions; defcrunc’e to the widc;
responsibilities of the political departments; and normative
limitations of the political question. The paper notes that
all the theories propounded to rationalize the doctrine even
though persuasive, they are not absolutely convincing,. It does
not accommodate the social, political, and legal atmospheres
of developing nations. This is not to say however that theories
are not helpful in contributing to an understanding of the
term.

Also, the general weaknesses of the theories have been its
intended application to all circumstances that present itself.
They are not tied down to specifics of individual cases. Most
of the theories may even undermine the concept of judicial
review by giving way for judicial passivism in political
questions. However, what amounts political question should
be subject to the interpretative powers of the court. This
will not allow the court to decline jurisdiction in bona fide
controversy only for the singular reason of being political

court should not abdicate its adjudicatory role
itself from politics. The doctrine

court from such insulation from

political pressures. Therefore, propounding a theory in the
name of political questions is Lot a way from the court to
insulate itself from politics. Rather, the court creates more
problems when a bona fide controversy 1S not. r.esol.ved only
because the nature of the questions posed is polltlcal in nature.

questions. The
only for wanting to insulate
has not in itself helped the
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concept of constitutional [y,

This will render useless the
ritutional questions carry v iy
/ v i

constitutionalism as many cons
it the sting of politics.
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