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Abstract

| of government recognised under the 1999
are constitutional provisions on the roles and
ntially to interpret the law and
tal human right is one of the
ate over. The aim of

The judiciary is one of the three arms
Constitution of Nigeria. As a result, there 60 '
powers of the judiciary in governance which |sﬂ essce
adjudicate on matters within a legal framework. I l.m_(lnmcn hur
areas in which the Constitution empowers the judiciary tf’ u(.l J.ll(llc ! !
this paper is to examine the roles and limitation of the judiciary in the prot(_:ctlon of
fundamental human rights in Nigeria. In doing this, the paper examines the
constitutional powers and jurisdiction of the judiciary in respect of fundﬂmcnta! hu.man
rights cases. It also examines the attitude of the judiciary in applying its constitutional
powers and this is through an examination of some of the decided cases on fundamental
human rights. This paper adopts the doctrinal legal research approach through content
analysis of concepts, laws and cases. It finds that the Nigerian judiciary has been
proactive in enforcing the constitutional provisions on fundamental human rights and
by extension in the protection of fundamental human rights. Nevertheless, unnecessary
interference and lack of independence is a challenge affecting the optimal performance
of the judiciary in the protection of human rights. This paper therefore recommends
that there is the need for both institutional and personal independence of the judiciary
in order to live to its name as the last hope of the common man.

Keywords Constitution, Judiciary, Fundamental Human Right

Introduction

Human rights are natur
era of renaissance hum
a.major responsibility
village is not left ou j
man. Fundamentg] rigl

al f‘ights of man which has been in our consciousness since the
anism in the early modern era.' I is
of every civil society. Niger
n the recognition of hum
1ts are similar to hum

: a global phenomenon and
12 as a country within the global
an rights as the inalienable rights of
an rights; however, unlike human rights,
-

En.wikipedia.org/wiki/i1is i
pedi Lorg/wiki/History-of human-rights aceessed on 1" June, 2015
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fundamental rights have legal sanctions and
Constitution recognises and classifies some
human rights. These rights are provided in
Right to life, Right to dignity of human per
hearing, Right to private and family life. R; :

religion, Right to freedom of cxpgessic;nR;xgllc]lt :l?cﬁ;rz(ingo_f;l:ought, conscience and
and association, Right to freedom of movemem, Il{g hto peaceful assembly
discrimination and Right to acquire and own immovable’prorl)%:rtty 0 freedom from

are thus enforceable in courts. The 1999
rights as the inalienable and fundamental
Chaptc.:r IV of the Constitution as follows:
son, Right to personal liberty, Right to fair

~-

JllflClagy carved out of the Latin word judiciarious from the word judicium literally
means judgement.” The judiciary is the third arm of government and a constitutional
creation, the working machine of which are the courts under the functional attitll?(ll]:s
of judges as the managers. The 1999 Constitution creates the judiciary as an arm of
government and confers power on it which includes as an institution for the
protection of the constitutionally guaranteed human rights. The powers and
jurisdiction of courts for the protection of human rights are discussed as follows. The
1999 Constitution vests judicial powers on the courts established by the Constitution
and any other courts that are created by the national or state legislature. In the same
vein, it confers jurisdiction on courts to guide in the exercise of judicial powers.

2. Judicial Power and Jurisdiction

Judicial power can be described as the power of court to decide on, pronounce
judgement and give effect to same in cases between litigating parties. On the other
hand, jtirisdiction although often used interchangeable with judicial power, can be
defined as the authority of courts to exercise judicial power in a particular case under
a specific circumstance. Jurisdiction therefore has been considered as a pre-requisite

for the exercise of judicial power.’

Section 6 (1) of the 1999 Constitution vests judicial powers on the constitutionally
established courts listed in section 6 (5)* and other courts as may be established by
either the National or State Assemblies.” Furtherance to the exercise of jllfiicial
power, the Constitution also gives these courts wide jurisdiction to entertain all

actions and proceedings including questions of fundamental rights contained in

cha \Y ivil rights and obligations between persons, Of between
pter IV, as to ¢l igatior ctweer B [ beteen

government, individual and other authorities in Nigerna.” However,

tionary (7" edn, Oxford University Press, 2005) 729.

’ : D'c . . . " A o
; Jogor/[\iLA:(\lI: n;_‘lfi [é'f;:;j?:ll:i()l: of the Federal Republic of Nigeria: with Annotations ( M1) Publishers 2000) .
. O. Akande,
32. '
. These are superior courts of records
i Section 6 (4) (a)
¢ Section 6 (6) (a & b)
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E i Hoin to the effect thg {als
ndictal powers granted fnsection 6 and iy l(lu_l‘ (lc l' ”ll.ll‘;“""'“'l'
NRB AN (M A NI
ars shall not

dives et e CState Pl
PN v Bundamental Objective and Ditective Principle of Stae Policy

ormity with th :
sonformity witl .. . ,
\(\m‘d in Chapter T ol the Constitution,
NE . | e
be noted that the Constitntion recopnises o hierarchy ol ;.Ullll,l'.".‘)(/u.‘:IUII with
\ XY 1 \ . . . ; L
i :u Courtac the apex, tollowed by the Court of Appeal, the ip |l Ourts ang
.\\‘ e . \ N N \ y ! . . 1a a e A
Sl v Courts of Appeal™ The Court ol Appeal is empowered in section
241 (D o hear and determine appeal ay ol vight from ’u;, e gh or
}.j‘\h Court of a State of the Federal Capital ‘Territory. 'Thus, whenever any of the
lg‘ . \ * A ) " L \ . ‘e y , e
provisions of chapter TV has heen violated, o dissatisficd party can o ()‘nr.m dppTll
the i tof \ bsame vei, appeal lics to the
from the High Court o the (‘mnlunl Appeal. Inthe same vein, appe:
Supreme Court in the same manner,

The power of the Nigerian Courts includes specilically (o protect humfm rights
guaranteed in the Nigerian constitution under the judicial power confer on it both gt
the national and state levels by the Constitution."” In addition o the general judicial
power stated above, courts are piven specilic jurisdiction for the cni'orccrpcnl and to
uphold of the values of these tights. This is enabled by the provision of the
Fundamental Rights (Enforcement Procedure) Rules!! where it provides:

Any person who alleges that any of (he Fundamental Rights provided for in the
Constitution and to which he is entitled, has been, s being, or is likely to be infringed
may. apply to the court in the state where the infringement oceurs or is likely to occur
for redress™ Thus, (he Fundamental Rights (Enforcement Procedure) Rule s a
positive measure taken by the judiciary for (he protection of human rights. The Rule
is pur:\‘l!:ll}l to tl'xc provisions of section 46(3) of 1999 Constitution which cmpowers
conimsdon Cou i ot IS of e ot
the practical role of the iudici'u'y in illc‘ olectic ll§ N mdml)', ot re-cnforcmg
_ the & e protection of hymgp rights. It must be stated
that the power conferred on (e udiciary herej i articular
SIS pow red o J Y herein with particylay reference to the
Protection of human righyg i ot limited (o jnfy;
organs alone, rather j include

iy | ngement from government and its
: T TngEment of rights by i, s als
el g rights by individuals ang any other
\-__._,,_____j—-m-»—...‘____-.__‘._
1
, Section 6(0)¢; see nlvg soop
X ecti : SOSeCtion 6(6)
Seetion O(5), these e the superjor o X
() tllows the Nat| -‘lunnunn(wl:ccnnlx MSCORNIZEd Under the Coreginn: i
:u Section 233 :2) Monatand $iyqe /\n.\'vmhly 10 ostabliyly Courts sulmrtllim:::c(t'(:nllltc':l:\l:I:m: ”(jwcw':r' SCC"""'G
“ scon SUperior courts of record.

SCC nlsgg Kection 213 2

The ey Clted ay i

Mdamongy | Ri i
Jamg? W clted phity (Enforcomen py,
12 Y, 19RO, e ‘ Coment lmccclurc 97¢ : i '
ot i) ) l;vm. ado puriag 1o seetion 4 ('l)nl'lh‘)llf)ltl)lgx ‘I st M'”Lh .
e | i i 'Im“m"m""l . o { (onstiluuuu

RIEMS (L forear
|Iw(‘onsli(u(lnn l (Enforcement Procedure) Rules |

979 a derivative of sub
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Judicial attitude to protecting human rights.

Ha}'iqg .examined the constitutional
jurisdictions of Nigerian courts for the
decisions will be discussed to determine
rights.

provisions on the judicial powers and
Pro.te‘ctlon of human rights, some judicial
Judicial attitude to the protection of human

Gillellsl.“)'s llt §eems the judiciary in Nigeria has shown a propensity towards
upholding the tenets of the Constitution and upholding the rule of law. For example

in the case of Gow. . 7 3 13 )
Kwara State v. Ojibara"? where the executive governor of Kwara

State .U“.COHStitUtiO“a“)’ dissolved the Kwara State Independent Electoral
Comnnsann an_d removed the respondents from office, an act which was declared to
be gross violation of sections 199 and 201 of the 1999 Constitution. The Supreme
Court affirmed the role of the court as a defender of the constitution when it held that
the prf)ce_dure stated in the Constitution for the removal of members of the
Commission must be strictly complied with and that removal based on general
interest or change of government is not permissible. It held further that an improper
removal from an office protected by law would be deemed a nullity and therefore
- voided the dissolution of the Commission. '

Similarly, in A.G Federation v. Atiku Abubakar", the Supreme Court also enforced
the provisions of the 1999 Constitution ‘when it held the President had no power
under the Constitution or any other law to declare the office of the Vice president
vacant. It held further that the action of the President in this case amounts to an
infraction of the provisions of the 1999 Constitution.”  Some of the judicial
“decisions on specific human rights violations are discussed as follows.

3.1 Right to Dignity of Human Person

L]

Generally, section 34 of the Constitution provides for right dignity of human person.
Thus, this provision gives rise to the right of every person to be protected against
torture, assault, molestation, brutal or violent attack, inhuman and all sort of»
degrading treatment. In fact, this right covers right against ls(}avary z_md forcgd L:lbour
subject to the exceptions contained in the. proviso t_herc?m. Th‘e right to dignity of
human person is one of the most violated rights in Nigeria especnall.y at the grass-root
level. The violation  of this right is rampart from the actions of the law

i (2007) SCER 11
I (2007)S.C.E.R. at 128.
. A.Cv. INEC (2007) S.C.E.R 58
1e Section 34 (1) and (2)

41

Scanned by CamScanner



_ sein', Mrs Akanbi, Klmh-at()luwaktemil
Folorunsho Ahmad Hussein®, Oltwalem
: ents, For instance, the case 'ul'A;,'.lm'/«')/m v.rl’)lrecmr f’{-%’.‘;”
enforcement/security llfif he court held once there 1s a vml'.m‘(m 0 any .PfOVl.smn &
and Abacha N /\hiulu.q 1' l.( cannot escape liability by clzmpmg that its officerg or
the (‘unstilulmn:'Hl‘t'» " "IL:-;'I"’ ol his authorities. Similnrl?/, in /.s'w'ml/zumhc v. Joyce
agents uculml uulsuh‘, l lt:\~|f‘ ten up by the Police, the Court has held that'assau.“
Amadin, a lawyer was beat cams dignity, 56 assault on (e e
constitutes the deprivation ol 'lllc' app 'lT‘ "ul ;cr‘a'()n as protected under section i
within the scope of rights (o dignity of human per:
(1) of the Constitution,

I > Palie 20
W Barvister Ibrahim Zakariva Olanrewaju v Commissioner ()/ f o’lzce ]& fmso’tﬁleur:,d
\ ic pal practitioner was alleged to have been grossly assaulted,
lhtI AlppllK'l"m;n;llykflllillxlcl'ml and dehumanised by six drunken Police men who
lested,  brutally Ke ani! |
::;;a:ultc(l him (o a state of coma. The applicant was 'conscqucnll}t hqsplttc:::sed. Th:l:
applicant filed a direct criminal complaint at the maglslrul(? court dfams c: secor:
respondent for assaul, criminal force and causing . grievous hurt contrary to
provisions of the Penal Code.?' The proceedings  at t!w magistrate court was
frustrated by the influence of (he then state Chief Judge, this dcw‘:lopr‘ncnl influenced
the applicant’s decision (o file this application. The court held In this case that the
respondent’s action amounted (o violation of the applicant’s right guaranteed under
section 34 (1) of the 1999 Constitution. It consequently ordered the respondents to
write a letter of apology in addition to (he exemplary damages of Five hundred
thousand naira only (N500, 000) against the respondents Jointly and severally.
From the above ISeS, one can safely assert

uphold the right 1o dignity of human person as evident by the declaration of the
Courts in the former three cases (hat (e State is bound by the act of human rights
violation done by its agents, Similarly, in the | ase, the court granted monetary

damages serving as redress violation of the rights to dignity

that the Nigerian courts have tried to

atter ¢
and compensation for the

human person against the State through its agents,

5l Right (o Personal Liberty

Liberty Ehcompagse
other things do e d

b many things, I i 4 Kind of fre
liberty i curt

one by a person. It suff

at gives chance for many
tiled definitely 1y,

: ph Suffic ay that any person whose
lreedom of CXpression right l() I):ugl [‘-L: tights denied such as, right to private life,
sion, Acelul agsen { associati |
: bly and association, and of course
# (1999) 3 5.C, 59
i (I998) 1 R ys
% 2000) 1CHR g8 467
| }h\muulml [\

2.0 Wbrahiy, :‘:‘:1\\‘ li:\l;‘l;:.l\[’ll(‘ill.ws/l il \
SV ASE Kono gy Unmpurlcd case N ;
s¢ No, M(()/29C/2()09 !
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L

freedom of move 2 Ri . : ; .
ment.™ Right to personal liberty is protected in section 35(1) of the

Constitution and same has limita
Imitation by way of exception i awl
. eption in the nuine of' I: arres
or execution of court order.? ! e offawful arrest

Generally, violations of rig| srsonal 1

- }’,. Lot Eht Lo personal liberty are more common during the
military era than during democratic governance. The judiciney i (- 197¢ '

nsidered judicious in the o _ nee. The judiciary in post-1979 was
€0 raerec J | In llg protection  of  human rights through its liberal
interpretation gf the .Consnlulmn and other legal provisions cnabling it 10 give reality
to the theoretical rights. This was expected to be improved upon in the Third
Republic before same was truncated by the mil; i 2 i
PR o e oy the military in1984." These rights were
requ e.n y a-use uring the military era when courts were incapacitated by the
military Decree of ouster clause. Several abuses were perpetrated by the government
through its agents, to the extent that the military gave the members of armed forces
authority to arrest under Decree 2 of 1984. This Decree could be said to have been
mainly enacted as a legal mechanism for violating the people’s right contained in the
Constitution. It was the same Decree that ousted the court’s jurisdiction to entertain
any matter under the Decree. It suspended the whole Chapter IV of the Constitution
which as staged earlier is the chapter housing the fundamental human rights in the
Constitution.”

Under this situation, many Nigerians were arbitrarily or unlawfully arrested without
charging them before any court for any offence. Despite all this odds and military
oppression and suppression of the judiciary, the judiciary was proactive and
progressive as majority of the detainees eventually secured their freedom through the
courts’ intervention. Examples are the cases of Tewogbade & Sons v. Oyo State
Government®®and Governor of Lagos State v. Ojukwu.”’ In these cases, the courts
reacted by seriously condemning the government for its refusal to pay compensations
ordered to be paid to the unlawfully detained persons after their order of release.
Similarly, in Noah & 7 Others v. A-G of the Federation, the court ordered the release
of the detainees and awarded damages of Forty thousand, five hundred Naira only

. T.O. Ifaturoti, *The Challenges of Nigerian Prisoners in the Light of the Human Rights Campaign’ 'u) M.
Cherif Bassiouni and Ziyad Motala (eds), Protection of Human Rights in African Criminal Proceedings,

(Martinus Nijhoff Publishers 1995)159 o o
23 Section 35 (1) (a-f) and sub-section (2-7) Apart from the Constitution, there are other statutory provisions

that recognise that lawful arrest is a limitation to the right to personal liberty; See Criminal Procedure Act
Cap C41, 2004 and Police Act, Cap P19, 2004 o . o N N
= M.i. Owouade, *Human Rights and Criminal Justice in Nigeria' in M, C:hcl‘lf Bassiouni and Ziyad _Mol:ll.l
(eds), Protection of Human Rights in African Criminal Proceedings (Martu.u.ls Nijhoft Publishers 199_:{). 186.
= Sccli;)n 4 ochcrée No. 2 of 1984, Note that section 2 of this Decree specifically abrogated the provision of
right to liberty in the Constitution.
= (1991) 2 NWLR (pt. 171) 56
Y (1998) 1 NWLR (pt. 18) 621
43
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leased a month after the court order ang
28
awarded.

Foloru

(N40.000), but they were only re i
government refused to pay the damages R
Furthermore, through the positive approach of the 'i‘ml“f;f:ry- l()(\]r;::(i':cg:: :::.Cowitjion (?f
human rights, other human rights cases where -llu, mll :1;; )})k“(;”h \,‘é) ure .lhclr
freedom through the intervention of the courts are Maxwe . Commissioney

(4 ADW Al 0 1) ‘U
of Police Lagos™and Tai Solarin v. 1GP.

It is noteworthy that protection of human rights is tantamoun to justice to.hun.mnity
and preservation of human dignity. Thus, the role of the Jlldlleux du.ung this military
dictatorial era in Nigeria is commendable despite the obvious limitations.

3.3 Right to Fair Hearing

Fair hearing they say is the bedrock of justice. This is because justice must not only
be done but it must be seen to have been done. Thus, the courts must strictly adhere
to the observance of the rule of fair hearing in determining the rights of parties before
them. Fair hearing can simply be construed to mean, giving every party to a legal
proceeding equal opportunities to be properly heard without an iota of imbalance or
partiality. Scction 36 of the 1999 Constitution provides for the protection of right to
fair hearing in both civil and criminal® proceedings.

The Supreme Court has in numerous cases emphasised the courts’ obligation to
observe the rule of fair hearing in all ramifications. For example Nnamani, JSC”
observed:.

The right to be heard is so fundamental a principle of our adjudicatory
process that it cannot be compromised on any ground

On what really amount to denial of fair hearing, Obaseki, J.S.C had this to say:

A.hearing can only be fair when all parties to the dispute are
given a hearing or an opportunity of a hearing. If one of the
parties is refused a hearing or not given opportunit); to be heard
the hearing cannot qualify as fair hearing. Without :

ari . fair hearin
the principles of natural Justice are abandoned.” ' ;

b3
A.O. Bamgbose, “The Protection of Nigeri

Motala (eds.), The Protection of Human Rlan Citizen from Arbitrary Arrest’ in Cheriff Bassiouni and Ziyad

y o ghts in Afvica Criminal Proceedings (Martinus Nijhoff Publishers
" Unreported suit No M/32/84
% Unreported case No M/55/84
" Section 36(1-12)
Nwokora & Ory v, 0 L
;) SV Onima & Anor (1996
Otapo & Ory v, Sunmonu & ()r.\:‘ ;I(‘)lx) e N‘W‘L.R’(m 3 A

N5 S.CNJ, 56 at 75
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In addition, fair hearing has been described as one

s Gt = ) of the indivisible twin pillars of
natural justice i.e audi alteram p ISRIE G548 Rl

et it urll'cm and Ncm‘(t) judex in causa sua, the effect of

- s nders proceedings a ity if bias is proved and i i

il % G e S Ol gs a nullity™ if bias is proved and it occasioned
¢ Justice.”™ On this Nnaemeka-Agu J.C.A as he then was says:

11;,:[(; 1 "I;‘(i ;;”.’/’ ,(,’,[.:-;h/”,“(l.”;m [)(ll“f.(.’n’ll /)().\'ru/urf-f.s' that Il{o court or ()'tlwr

' hear oth sides at every material stage of the
proceedings before handing down a decision on that .s'mlqc' It is a
rule of fairness. A court cannot be fair unless it (:()n.s'i‘(/c;;'.s' l);)th
sides of the case as may be presented by both sides.™

Courls. in cnyll cases have also protected this right to the extent of holding wrongful
exclusion of evidence as a violation of the right to fair hearing. This was the position
of the Supreme Court in the case of Agbahomovo v. Eduyegbe.”’ In this case, the trial
court did not use the statement of defence of the respondents as the basis of his
judgement. The learned trial judge also restrained the respondents from asking
questions at a crucial stage of the proceedings. In addition, the respondents were also
precluded by the trial judge from giving evidence relating to exhibits already
admitted before the court and the judge went ahead to expunge their evidence from
the record. Thus, the Supreme Court declared all these actions of the trial judge as a
denial of the right to fair hearing and therefore a violation of section 36 of the
Constitution. In protecting the respondents’ rights to fair hearing in the instant case,
the court in dismissing this appeal, upheld the decision of the Court of Appeal which
allowed the respondents appeal on that ground by setting aside the judgement and
orders of the trial court.

It must be noted that the right to fair hearing in criminal cases is more elaborated
under the Nigerian Constitution.*® In other words, any person charged with a criminal
offence has a wider scope of protection of his right to fair hearing. Therefore, from
the provisions of section 35 of the Constitution, the right to fair hc‘m.'ing of an accu.sed
person starts from his right to be arraigned in court v_vi_thin a specnfleq period of time
by the law.” For a proper understanding of this position, section 36 1s rcad together
with section 35 of the Constitution. In a criminal charge, an accused person has the
fundamental right to be presumed innocent, this is one of 'the grounds.fm: the
consideration his entitlement to be admitted to bail pending trial as a constitutional

" " Adigun v A-G of Oyo State (1987)1 N.W.l:g.lé(gtjﬂ})o(;'fxt s

"5 Bamgboye v University of llorin (1999) 6 5.C.N. . 30 at 30¢ ‘

i Ekuma v. Silver Eagle Shipping Agencies Ltd (1987) 4 N.W.L.R. (pt. 65) 472 at 486

a? (1999) 2 S.C.N.J 100

a8 Sub-sections 4 to 12 of section 30 _ ‘ T
L Section 9 of the Criminal Procedure Act also provides that an accused person must be taken before a

magistrate court within twenty four hours.
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" In safe guarding the right of ‘an accused to fair hearing; section 36 (6)'b and ¢
*provides that an accused in entitled to a legal iprac\tfltll’Oner":(.)f ‘his chch f}mc‘l“other
facilities necessary for his defence. This right to legal p'r‘_actqltlonge.r w_as.de‘mgd. in the
 famous old case of Awolowo v. Minister of Internal Aﬂair‘sla’ In this case, thg flcgused
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were:. als-y S ?t?aledxtog'thg" Supreme: Court, where the decisions of;the lower courts |

unco}.{tm 59 ta,dir_m%d.-;;,qunbly_l; ISC . heldthat the - court “is free . to dcgcp[[h(,
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34 i ROHE082 10 10b351 o) 1dai s 1o req leitnsees on 2] T e
. Right to Freedom of Expression and the Press ST
Right to freedom of expression'itd the Pressis provided for iidér seétion39 of this.-.

.C'onstit_ut.ion;-;lt‘z includeés freedom to. hold:opinions, . to receive. and-impart ideas and.
information: without obstruction, This-right also includes.right to own, establish and -,
operate ‘media for the: purposée:of disseminati'on.rdf;infqrmzi_tions;,épinion ‘and, ideas.. lnl
;facti thef scope of this right-has been interpreted to'include schools.’ ., 1, v oo o i,

(Fi9i6] 22531100
P { LARAS
n"n

‘The night'to freedorii'of expression is 4 méand by Wiich individual personality'is"
identified; *" it also serves the purpose of pursting, discovering did ttdining! the-thith |
in the society:**+Unhindered Areedom of:expression: fosters ‘understanding, ' respect,
submissiveness, ‘and confidence between the rulers and theruled -and ,among the
citizens as well. This consequently builds the participatory.enthusiasm in the people
for the smooth' running of the'State. - A long line of cases has shown that the Nigerian
courts do not hesitate to protect the right to freedom of -expression:*’ However, there
is a challenge with respect to freedom of press. This.is because laws of defamation,
sedition and .libel prosecution are being used to censor the press especially to
suppress  criticism .of government and its officials irrespéctive” of ‘whether the -
information is frue or Talse. Tnitially. judicial at(itude in the period after independente’
was not encouraging with respect to right to freedom of expression and the press. For*
exa'mpflké_, .in Chike Obi v DPP,” the petitioner, as at that time' a lfégisllat;Of" in the”
parliament of the Federal Republic of Nigeria. He circulated a'pamphlet titled “The:
people: Facts you must know.” Its contention in therein Wﬁs"ﬂwt: ministers were -
pursuing their personal interest and not the n:@tional:intervest in the discharge of their
duties. The petitidnér on this account was charged for sedition. The Supreme .Court
decided the case in favour of the then Federal government against t;he_ protection of
the rlght of the petitioner to freedom of expression and press. WA
Similarly, in Tony Momol v .Senate,”’" the court:in protecting the right to _free‘dom of;:
expfession and the press held that a journalist is not. under any legal obligation and
cannot be compelled to disclose his ;’sour.qf‘zmq_f | mfmmatlon lzg:fpre the Senate

e3art DME Maasis

ryeibid 29): .

“Okogie v Attorney-General of Lagos Staie (1981) ~
i L 4 Ford v.Quebec (1988) 28.C.R7I2, o oo

S Irwin Tay Lidv Quebec(1989) 1.S.C/R 927; see Bridges y. California (
Brn bl & i For example,. Adewole v, Alhaji Jakande &O{g.(IQSI.)NCUﬂfZng,,,‘_‘ S
30 (1961) 1 AHNL.R 186.at,197-198 i v e s oo v 5 0d 4 s
bt 51305 ) A1982INCLR 05 ; oo otvie 1 e s 10 ot e 910 510 22470

1941y %14 U.5.252 a1 201-293
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qcement of the court in this case “before

Inquiry” 18 restrictive and it not clear whether the same
g o.f ,.ldl;'gt) in a proceeding before a court of law. Earlier in
Press v A(;Sll;(lzl;z,gz .t was held that freedom of circulation of news of

- . 5
an essential part of the right to freedom of association.

y. However, the pronou

Committee of Inquur
the senate Commitic

;mmunity applies to 2

People Star
newspaper 1s
Assembly and Association

| and association hypothesizes the civil and political
Richts necessary for participatory right in the political structure qf a state. Human
rigvhts protection is assured under a well struptured and constl_tuqonql based State
politics premised on the rule of law. This position and the essential .mallenable nature
of the rights to peaceful assembly and association have been explained by Alexis de
Tocqueville as a pre-condition for civilisation in the following words:-

The most natural privilege of man, next to the right of acting for
himself, is that of combining his exertions with those of his fellow
creatures and acting in common with them. The right of
association therefore appears to me almost as inalienable in its
nature as the right of personal liberty. No legislator can attack it
without impairing the foundations of society™

3.5 Rights to Peaceful

Freedom of peaceful assembly

ThiS right is provided for under section 40 of the 1999 Constitution. It means the
right or freedom to choose freely whether or not to assemble and/or associate with
other_ persons whether in the name of political party, trade union and other
association for.the protection of his interest. Light was shed on the rationale behind
thls.assemon in an old Ghanaian case Mensima & Others v. Attorney-G:eneral55
Justice Acquah of Ghana Supreme Court observed:

the essence of freedom of association is the liberty or lack of

compulsion on the individual to form or to join an association.

Hi . . - . .
s lordship emphasised the meaning of this to include the right to dissociate or not

o associate : i .
freedornlgtfe. at all \'Nlth whom a person does not like to associate with other wise
assoctation would be held to be synonymous to cultism

(1971) UILR 269

It must be noted that there is a F
! : Freedom of Information Act 2 /
mfr:lr.nmlmn and has put pressure on government iy
media and activist groups, See https:
1" June, 2015 P silllrecdom
P. A, Awpare, Judici View
i l”f Gln:;: a’”(ﬂl\[/l {‘;‘t”‘ uf(luul the Enforcement of Human Rights: The Red and Blue Light of the
e qu;u:;, ;)mn::\r)s t'I}esm, Queen’s University Kingston, Ontario, Canada, 2008), 103
55 z‘;;?,h(‘ly (eds.), The Canadian Clmrlc‘i ”j‘_’;‘;%;‘,”‘;'llllli:dl)laf"”f’d"""“-"(i" y5s” (1230 cied in Beaudoin a0t
1) SCALR £1e. o Right: reedoms (1989) 235
76; see also New Patrionie Party v, /ll!urney-wa)ml (1996-97) SCGLR 929

! ' hich guarantees citizens® right to public
agencies to release records in response to petitions by
ouse.org/report/freedom-press/2013/nigeria# accessed on
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The attitude of the ngcrlan.cc'mrls in the protection of this right has :
ositive. A famous case on this is the Supreme Court decision i ,;; 'llf) h‘,m" qure
(NoZ)S(’ where it was held that every individual has u.z. I .|l, |”W”/,{f”m YA
assemble, join association of his choice and not (o join as |4|,(. ’L: a N ,‘lmi”l“(.{” fm:ly
in A.C V. INEC”" here, the immediate past Vice President :n‘(l't«:|'-”(:il:|h:y f(,:'.,")!”"’“"xly ’
contested in 2007 for the office of the President under the 1;1:1{['(’),:‘:11y((ll"”lll‘ ’*”/;”f"m
Congress, & party other than the one through which he secured the Vim’. p,,:.(f' hf":ff’;
iicket carlier in1999. The Independent National Electoral (f()lnlllfifi.‘;i()lll( du::‘:l:“n:t]
him from contes.ting the election but the Supreme Court held that INFC hur,,;ni;‘;)nwgr
under the Constitution or any other law to disqualify any candidate (including the i
App?llant) presented to it by an accredited political party ice. the 1 Appellant
(Action Congress). The relevance of the above cited case shall be appreciated
through the facts and holding of the Court in A.G of the I'ederation v. Abubakar.”
The 1¥ respondent was the Vice President of Nigeria for two consceutive terms, from
1999 to 2007 and elected on the platform of the Peoples’ Democratic Party (PDP).
Subsequently, he sought to contest for the office of the President but was denied the
ticket at the party level and he consequently deflected from PDP to the Action
Congress (AC) where he was nominated and sponsored (o contest for the office of the
President. Upon his deflection to the AC, the President declared his sit vacant,
withdrew all his rights and privileges as the Vice President.

The 1% respondent then commenced an action at the Court of Appeal for the
nullification of the President’s declaration that the Vice President’s sit was vacant
amongst other reliefs. The Court of Appeal resolved in favour of the respondent. The
appellant was dissatisfied and appealed to the Supreme Court. Among th‘c C()nlcnli({n
of the appellant is that the 1 respondent was no longer loyal to the l_’rcsudcnt and h.IS
disloyalty to the President by extension amount o disl(l)lyull}/ o th'c Federal Republic
of Nigeria.59 This can be inferred from the appcllant’s 4" relief which reads:

Declaration that the dumping of a sponsoring party for any other

party by a sitting Vice President coupled with condemnation of

the President and the Government by « sitting Vice President is a

breach of one mindedness, loyalty, trust and confidence expected

of the Vice President and therefore constitutes constructive

resignation and/or abandonment of the office of the Vice

President.”’

% (1989) 2 NWLR (PL.108) 558 S.C
g (2007) S.C1LR. 58

I (2007) §,C LR, 129

5 Ibid (124)

60 [bid (4)
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periad in 1960 and up (il 19999 Ty
s, the prolonged:

democratic v expe ge mllltzuy rule and epilepti
e llll): ltl.\pullgncul in th country is a mitigating factor against the gptllr;dcl

ce ol the judiciary in the prote

ction of human rights. F

| he or cxa le, du
(h; lll'l‘lll.ll\ tule, the Constitution and it provisions were suspcnded trgf)s makélsnlgt
sy for 3
i l\u ! |||»m\ abuse of nllulwu and II]dIVldlhll llahts of the citizens. “In fact
.u ionally, the m|l|l uy llIlL‘l N lusl a.ssl«'nmun is usurping of judicial powers.* ’

J\llhnuuh n P
Ll bl e e v b e A
pubhc in . 1999. Howcvcr the
Civ llldll gltm u‘nm.nl h.l\ |lm on nmny occasions shown disrespect for the rule of law
and by extension the Judiciary. The politicians often attempt to influence the judicial
processess this is cnuuu de due to the concéntration of more power in the éxecutive
arm of l‘llL‘ government.”® More so, the legal structure of the power of the other two
arms of government, does not: give the, Judiciary, the required -independence to
clfectively discharge its lunctlons upuually n. pnotectm peoples’ |10hts against the
government, . Fhe. mlwuly and pcnsoml mdependence of judges are neither
uu wanteed nor assured in Nigeria because, the executive in collaboration with the
legislature sees itself as. the authority that can lmc and fire judges at will. o7

Consequently, the lack of security of tenure of office, life and economy securities
make it difficult for the judiciary through the machineries of courts administered by
judges to take independent decisions without interference from other arms especially
where any of the Lonsutulloml guaranteed nvhts has been or about to be violated by

the government dlld Il\ mmncu,s

M

A curious case is'the decision in Abubakar v. Yar’adua® which was to challenge the
clection of late former'President Umar Musa Yar'adua. The Supreme Court upheld

ety ey
] VY

Y ,\ () Oplno llunm{. h ick the Tl mds of "lum 1!1(, Lmblhlv of Prnsem Governments for Human Rights
*Violdtion'of! Pn\lbus Covertiment in‘Nigeria. in Yerokun (ed.) et el. TheJarist, (Vol:12, Nigeria Law
Student Society, Uniyisity of llorin, 2007), 257.where the author gave accaunt of various military coups in
Nigeria first which occurred on the 29" of January 1966 which Iud {o the assassination of the founding
fathers of the Nigerian Political system and prominent leaders who agitated and fought for Nigerian

ot Dtk fihdeperidentel suchlis:Sin Ahmadu,Bellu and Tafawa, Balewa. This:was follawed by the 1975;:1976,-1983,

. the ,suuuslul and failed umps l‘)\p and l‘)‘)() Also llu,il‘)‘)} ump \\ hmh \\as LlOﬂEﬂ[Cd u l999 beforc the

Vir L] l n.\ i | B : -y

oy 3 e mllllllr) jungd sy A|ushhc<§ diysy theuncivilized process of coming juto power, by ulu.n“ lhls they
) smpcml the Constitption either in part or. ln whole, with various “decrees. E\dmplt is Decree No 1 of 1984
bl i s PO Qi s p.lskdd u! Alispend dn impottint part of die: Constitution Th'the'aren ofiright to pérsonal liberty:

g Ouster clayge; (it whigh thrjudlqn.\rylmw ruul}letl uwu\n in protecting, people’s, fundumupl right
through the |ud|ul| proceedings. Section 4 (2 ) Decree No 2 of l‘)\l!' (Lix'r'acndcd the wholé of'¢hapter IV of
the 1979 Constitution in which the human rights was enshrined and consequently rendered same

unenforeeable in any court of law. In addition to this the same-seetion of the-Decree ousted the-jurisdiction

o of courts from hearing any suit relating to matters in the Decree. ; i e

S GO e Akande (n3)25 <67y v ps et b et e i ey, :
autai o T oo Hon, Justive Reltar Ble lysHabeeb v. National !uduml Caunc il &, OI/IU\ (Um;porlcd) Suit No
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the election of the then President despite the open admission by the then Presiden;
Yar’adua that the election was fraught with irregularities. He stated in his inaugury

speech of 29" May, 2007 that:

We acknowledge that our elections had some shortcomings. Thankfully, we haye
well-established legal avenues of redress, and I urge anyone aggrieved to pursue
them. I also believe that our experiences represent an opportunity to learn from oyr
mistakes. Accordingly, I will set up a panel to examine the entire electoral process
with a view to ensuring that we raise the quality and standard of our general elections,

and thereby deepen our democracy.”

Corroborating this is the dissenting judgement of Oguntade JSC in the case where he
says:

“I hold that the petitioners/applicants by a preponderance of
evidence established that the I* petitioner/appellant, a candidate
validly nominated, was unlawfully excluded from the election. |
therefore order that the presidential elections held in Nigeria on
27 April, 2007 be annulled and a new election be conducted

within 90 days from today”

On another ground His Lordship further observed:
“Let me also observe that if I had to decide this case on the
ground of non-compliance with section 45(2) of the Electoral Act,
2006, I would make the same order as I have made in Appeal No.
SC.51/2008 that the election be annulled. I would do so because
there is abundant evidence including the sworn deposition filed
by the Chairman of INEC in answer to the interrogatories served
to him that the ballot papers used for the April 21" presidential
elections were not serialised and bound in booklets as required

under section 45(2) of the Electoral Act 2006. »70

Nevertheless, the majority decision of the Supreme Court upheld the decision.
Instances like this case perhaps justify the opinion that the judiciary is greatly
influenced by the executive. As it seemed that the Supreme Court had been
influenced in the majority decision of this case and with the consequence that the

nation had been denied the right to elect a leader of its choice.

= Yar'Adua’s Inaugural Speech, “The Challenge is Great; The Goal is Clear” Inaugural f?a’drexx of K"'(I'Z;
Musa Yar'adua, President of the Federal Republic of Nigeria and C mn"man(ler-l‘n-Chlef of The Arm <
Forces, May 29, 2007, Posted in May 30,2007~ 11:12 amh.loomniel4 __Comments =
http://loomnie.com/2007/05/30/yaraduas-inaugural-speecly/ accessed on 28" September 2009
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42 Internal Challenge |

Internal bureaucracy is o
lischar racy is another challenge affecting (| :
the discharge of its duties. Judges of g the performance of the judiciary in

administrative head of judiciary "mhbtli‘:]ghcr courts particularly the Chief Judge and
~ dly sometimes exercise undue infl j
uence on other judges

especially the lower courts with repar ; =
70. Ibrakim Esq v. ASP vll\’l(l)‘nl(:/%d;ldstltor llgm dec.lSIOHS. For example, in the case of
criminal direct complaint ugninsi 1 poliz- «(;lfppliqmam y lega! practitioner filed a
During the course of the proceedings lth- 0. IC2F bEfor® - Chiet Magistrate Conrt,
further appear in court for his trial. O’n thed'culls-efl R refused. [o
court issued a bench warrant to compe :11')p lc.dt.lon of the prosecuting counsel, the
S ompel the appearance of the accused person for his
trinl. Upon .!d\m)wlcdgcnwnt of the order of warrant, the accused police officer on
s &.)r(lcr k?l the State Commissioner of Police wen,t with otherspto castigate the
Muglsl'ra.llc in the open court for daring to issue a warrant against a police ofﬁcger'
In‘ :uldmm!, upon the complaint of the police to the Chief Judge, The Chief .Judge
wn.hn‘nl prior investigation frustrated the proceedings by issuing a query to the said
Chief Magistrate for granting order of warrant against the police officer. The Chief
Judge further transferred the Chief Magistrate to a very remote area of the state.””

Instances like this constitute undue influence on judges and affect the independence
of individual judicial officers in their decision on cases before them. Thus, the fear of
arbitral removal or victimisation impairs the independence of the judiciary as a whole
and individual judge in particular. It has become the slogan among the magistrates of
the lower court that grant bail and get dismissed especially in cases with political
flavour. '

D Conclusion

The Nigerian Constitution recognises human rights as an essential concept in the
overall socio-political development of the country. It has thus dedicated a whole
chapter for certain rights which are regarded as f_updamental to every man. In order to
give practical effect to the constitutional provisions, the Constitution also putfs ;ln
place appropriate machinery for its protection through the establishment of the

judiciary.
! Case No. MCO/Z%IZOOQ igerian Bar Association, Ilorin Branch on the Abuse of
Lt See Text of the Press Conference by the Nigerian e udge of Kyvara State, held at e B

i 110t Elelu-Habeeb, then t
administrative powe! o “(fn' J";:llcnc/:;l:::dl2g:;)‘.u l[tl i: contained in the press release t.hm the Nige.rllan Bar
Centre, llorin, Kwara Sm“', olltr b ,1c;uling {0 the Chief Judge to reverse the decision of penalizing me
Association 100k up l'hC ‘ﬂ."-\( L] (y“SI.Clmr[!‘:d his duty but the Chief Judge re.nuuned _:fdamzmt. Ahitcrd e
Magistrate who hﬂd- Ji‘ldlulo.uj ixh'mstcd)uIl means of dialogue to no avail, it embarked ;)n éllde;- [;Z
Nigerian Bar Assocmlu;'_‘ |]|‘:c Kw:;rﬂ State Judiciary- In fuc} this case was o‘;lc‘ of the grounds stated by
boyco(lj o ﬂIlns:xll]tr::):l:’ll:ct:ul)chucm removal of the said Chief Judge from office.

State Govern ;
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(0 its status as an arm of government also stands
on and by extension defender and protector of the |
in the Constitution.

as the
umyy

The judiciary in mhhlum‘
defender of the Constituti
rights provisions contained

6. Recommendations

In discharging its constitutional duty, the judiu_ury. in Nigeria has showeq
commitmcﬁt t\\w human rights protection vide various judicial pronolm.cenwnts which
has further strengthen the legal framework for human rights protection in Nigerig,
Nevertheless, (hete s toom for improvement as there are challenges facing the
judiciary which has hindered the optimal performance of its constitutional duties.
Thus, for the judiciary to perform more optimally there is the need for both
mstitutional and personal independence as unnecessary interference and lack of -
independence has been one of the greatest challenges facing the judiciary in the
protection of human rights .
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