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SIMPLE BIOLOGICAL CYCLE: EXPLICATING MAQASID AL-SHARIAH
AS A TOOL FOR PROTECTING CHILDREN’S RIGHT TO HEALTH

by -
AbdulRahceem TaofeeqAbolaji
Department of Islamic Law, Faculty of Law,
University of llorin, Kwara State Nigeria,
Emall: raheembj@yahoo.com

Abstract

Health is wealth and a good health is not limited to the ahsence of
physical troubles only, but a state of complete physical, mental and social
well-being. Children all over the world have legal Instrument for their
protection under Shariah. The protection of children covers all aspects of life
such as education, freedom of interaction and right to health, Despite the
existence of the provisions under the Shariah relating to the protection of
children. Children are still suffering from various diseases such as malaria,
diarrheal and other communicable diseases. This happens due to nonchalant
attitude of some parents or government towards the application of Shariah
or their ignorance of the objectives of Shariah known as Maqasid-al Shariah
in relation to the health of children. Therefore, this study examines the right
of children to health under the Magasid al-Shariuh to wit:darrurriyat, hajjiyat
and tassiniyah. Qualitative method will be adopted and in doing so, analysis
of both primary and secondary materials will be used. The study argues that
the provision of Maqasid al-Shariah is a panacea and concludes that its full
implementation will guarantee children’s right to health under the Shariah.
The paper also observes that Maqgasid Al-Shariah will promote the health of
children and assist them to develop mentally and physically.

Keywords: Right, children, health, Maqasid al-, Shariah

Introduction

Shari‘ah no doubt regulates affairs of all human beings, religiously,
socially, politically and economically. It leaves no stone unturned as far as day
to day activities is concerned including health related matters. Shari‘ah
considers the children as important segment of the human being with legal
entity. For this reason, it ensures protection of children and ensuring that they
properly enjoy adequate health care, health facilities, proper nutrition, and
other health aids. Because of the children immaturity and their vulnerability
to some diseases, Shari’ah saddles both the government and the parents with
the responsibility of giving the children adequate health care. The place of
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mgqasid al-shari’ah in the contemporary human rights dis ¢
cause of recent debates among both oriental and ocsiijl:"ce :m beeh y
Notwithstanding, the importance of the concept of r.hild’sn QShscho!ars.
5hari'3ha the literatures that relate to the concept of right of chilr:!t;e; :’o”:‘:’
|-Shari’ah are not enough as far as child’s protection is concernede
led to either lack of protection of the rights of the children ever;
ies or inadequacy of the protection. This paper, therefore
ht of children to health by relating it to the Maguosid aI:

! .’aqasida

The gap has
in Muslim societ

discusses the rig
Shariah (objectives of Shari’ah).

mMagasid Al-Shari’ah: Conceptual Analysis
importantly, the underlying theme of Magqasid al-Shari’ah 15 the

realization of the benefit of the people (Maslahah) or public interest.” Thus,
where a shari‘ah rule does not have a direct legislation from the Quran and
synnah of the prophet, the scholars could apply jjtihad to deduct the
appropriate rulings by considering what would be the best interest of the
Muslims and Islam within the prevailing global trend.? Scholars have stated
that the principles and rules of Shari’ah are basically underlined with the
objective of compassion and must be applied in manners that will reflect the
compassion in the daily affairs of the citizens.? This objective is deduced from
the verse of the Quran where Allah describes itself as “a healing to the
(spiritual) ailments of the hearts and 3 guidance and mercy for the believers
and mankind”.? It is against this backdrop that Allah said to the Prophet
Muhammad (PBUH) that “We have not sent you but as a mercy to the
worlds”.® This principle has been reinforced in the Islamic legal maxim

(qawaidulfigihiyyah) ~ that — says “hardship ~ must be eradicated”

satibi. Riyadh: Darul—;'«lamwah

“A ki -
hmad al- Raisimi.1992. Ngzarigh al-maqasid nda al-imam al-

Bub )
intera' = .M 2014. “Role of Magasid al-5
Pretation of the sources of shari‘ah” (201

Depa
ixai;;_mem of Islamic Law. 61-86.
< 2Mali, M. H. Maqasid al-Shari’ah: The objectives of jsiamic Law (n-pl: 1

Al-

sAngran. Al-Yunus. 10:57.

~—4N. Al-Anbiyaa’. 21: 107 ‘//,‘
‘ — ithnut boundaries, Unimaid

—_ =1 1Al

elfare Concept in 1he

ocial W
ournal. lorin:

hari'ah as @ > _
Unilorin sharioh J

4) vol. 2. No. 1
g98) 200.
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Maqasid al-Shariah has been classitied into three catcy

: d ' . 77
(essential), hajiyych, the (complementary) and Tahasinniyat (embelliShme”tS)'g
For the purpose of cohesion for instance:

i.  Darurivyat (Essential)

| The essential objectives however, are targeted at protecting five values of
life, religion, intellect, lineage and property. These are the basic rights of a
human being. The first is the protection of the right of people to practice their
religion without any untoward harm to them. No one should fear to pray in a
mosque due to prosecution.”Meanwhile, a Muslim is required to perform
ablution.'® The wisdom behind performing ablution is to teach children the
practice of constant cleanliness, where the child is being instructed from
tender age to observe Salat and before doing 5o 1o perform ablution, ha is
technically being taught to observe cleanliness at all times and to avoid
enpaging in dirty activities that may lead to cickness.'* The second objective of

‘Quba, T. M. 2014, "Role of Maqasid al-Shariah as 2 Social Wellare Conceplin the

interpretation of the sources of Shari‘ah” (2014) Vol. 2. No. 1Unilarin sharigh Journal. llorin:

Department of Islamic Law. 61-86

"1hid

"niohamad Akram Laldin, Islamic Law: An introduction, (Research Centre UM © 2006} 17

" e Al- Quran. al-Ankaboot. 29:45.

“brahim bn Aliyubn Yusuf, AlMuadhab fi Figh al- Imom Safii. (n.pl. . 1996) 93

Y sinu-deen bn Naji al- Anali, n.d.Al- Bohar Raiq Sariu Kanzu Dagaiq (al maarifah . n d.} 24
International Journal Without boundaries, Unimaid
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his to protect human life. Life ;

hgﬂ"U : eis 3 Aiden &dition 201
of e sspect to. No child should die of o Precigyq 173 :
a @ ™" 1 child has a basic ri Sickness, ¢ MUst be
- ! s eac : . right to live 12y, _tarVation Valueq apq
a teﬂo rotect the intellect.” One of the re ® third Ject ANutrition
ol ) s . Oon ;
" § e 1 impairs intellectual ability, The chde|Slam Prohibits i € Sharjgh
e o cluding mental wis : fen a Oxicants |
:: e lr]C::Jenceg the parent:. As children, their ment:lafvu ol in man|s
i deuelop'Ed, beh'avour =l cha'l|r§ always adviseq medicaﬁcumes are not fylly
id 1heirchﬂdr(?n i r' o "'dren are expecteq 1, Consy to be carefy| yitp
of chin putrients [.e F;SO ein, calcium ang Vitamins 14 Th e foodsthat are
wairmental faculties. © - TEse help to develgy
|

similarly, countries, including Nigeria always mangat

qmpanies to inscribe caution statements on their drugap:tha_rmaceu'ti'cal
grents to keep medical drugs away from the reach of thaeigrl“ghfad\nsmlg6
~erefore, prohibiting of narcotic and psychotropic drugs by Pﬁalldreg.

unci of Nigeria Act' is in line with the principle of Shari’ah to protI:catCItShtz
~ental health of the children. The fourth objective of the Shari‘ah is safe
aarding posterity (nasl). This means safe guarding one's lineage from
wegitimacy.18 One of the reasons that Islam recognises valid marriage is that it
il enable to determine the illegitimate and legitimate children.”® The
wility of the people to appreciate and put this objective into practice has

rought many social ills like unwanted teenage pregnancies and dumping

———

_%eAl-Quran.al-Isra 17:33.
¢ for example Al —-Quran. Rum.21 -24.
& . L) ro ra
Umiya Khan, 2011. “Nutritional Guidelines for School Lu!?r??ulpEafing'
~'%land Recommendation for creating a RIS Of;Hea icles/zahid:
Eris : : - S
: omic medical Association of North Amerca: 48-5 tive. W
Y4 Mohammeq ‘Healthy Eating: AN |slamic Perspectiv= | sectors:
MEalthy g ) tic
| "':a:bean” html. Accessed on 10" October 20_15Nigeria's public Pharr??:cu 2715722
. at, A Transparency N ©oy/pme/artieE
eptiong fGrt‘Jnst.leli‘cyzol\?lga-ke:sr'an(:.d.) www.ne.ncbimm: .

; h:ed lf)t“ October 2015 2004 an overve
“gha ;:aCIStS Council of Nigeria Act CAP 17 :(-the childt 'ghtS-
- Ly 3 Arfat.2013, “Islamic Perspective ©

¢ Son \ ities. 302
Pl urnal of social sciences and HUman"

ms : A Survey of Islamic
" \ol.43 (2)The Journal

Intarnatinnal Joumal
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ba'bies born under such circumstances.”’ The sense of belonging a0 o
pride towards ones lineage must he instilled within children 1o enttirzye
them to protect their lineage. The fifth objective is 10 protect weaith. :T_‘,l{r_,:f
human being has rights to own property regardle
must be protected and not he usurped, The yealth of the orphans rust
therefore be cared for hy the guardian and returned to them when they are
matured.”’

4
Y

s of pfff]’:{"f!- Their wezith

i. Al- Hajiyyat (the complimentary).

This refers to those interests whase neglect leads 10 hardship of the
individual or community although it does not lead to disruption GF 66
life.2? There are many examples of hajiyyat and these include dispensation
excuses (rukhsah) that shariah has granted in respect of Ibadat of travellers
and sick. The Travellers are allowed to shorten their prayers and break their
fasting when they are on journey. The sick peaple are al50 allowed to pray on
sitting and exempted from fasting during Rarnadan.22

£ |
f_‘,’/l/l‘::

4

.
-

iil. Al-Tashiniyyyat (Embellishment)
This third division under Magqasid al- shari‘ah and it refers to benefit that
leads to the improvement and attainment of desirable. Therefore, the

observant of cleanliness in personal appearance and Ibadah, moral Virtues

and avoiding extravagances fall under the category of al-Tahsiniyyat. The
disappearance of Tahsiniyyat may

not interrupt the normal life, but it might
lead to lack of comfortin life.?* In this regards, right of children to health can

7 cbomsinb (Manasid al- Sharioh). The
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“utmost (prophet Muha sl which 58Ys “You bOdmentloned N the hag;
courage 0 ofore, for a Mu§ im, health ConsciousneSS is aki has 3 ri - adith
1. Ever fef be described as ” a state of N 10 Gog o 10U
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“wealth Hfj" iritual well-being. It also means State of Ehys'cal, psvchologicaress'
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hey are s health balz!nrie lnhjche state of equilibrium, 5 human bnel" 1 maintai
pealth potential”. This health potential usualy 1, the ng o i
it good lmmunlt\{, or physical fitness Which enables orm of proper
.e” 4ith the stress which the body may face ?’ Health 1 Person to cope
of the L normally looked

o0 35 3 natural state of lives, while illness of dis
!:;rr:nj; ;ondition that afﬂic'f3 human body and can be com
Nopermedication.

€ase is a sort of unnatural
bated and cured by use of

wvellers
k their

)ray on sight of Foetus to Health

The protection and respect for the children’s right to health commences
«en before their birth.2’Sharigh as a divine law has provisions for the
mtections of the foetus which include the condition of its health. The Foetus
it that ight to health can be categorized under the hajjiyyat that is complementary

i tthe wder the Magasid al-Shari’ah. This is because health comp“bm‘—‘"tdS thet'gf;
/iIrcues . ' i equd
t. The ad without sound health the life of children will not e athahh !
' : however argued that protection ot heat
might waranteed. Some scholars have howe ' s because without
th can value to be included under the daruriyyoh “T—_C?;n nd lineage will be in
). The ther five objectives; life, intellect, pmpertv,'re lgd ’aramount because it s
lay in 4 * The health of children has to be considered P
d the o
o M S
| i ! www.islam.
; cSh?PldAthar.nd, ‘Health and Islamic Philosophy Education through
) ;55 March 2015. ht Path to Health: Health
- Muham The Right
gy, mad Haytham A|-K.hay.at. 007) 12 e
stitute 5 ﬂlbns- (World Health Organization, 1 1 parenting: An
-z, "M Al-gang A.D. gsurrog? ‘
| hhy Fadquh ey 9. Abortion, birth contro! 12 No 1. A"
- Hrspec; e i 1989) 4 rview"(2013) v
. 7 "Arafat": (American Trust Publication , 15 Right: An OV€ , Opjectives ©

| Loy “Islamic perspective of Chi[drens "
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Protection of Religion and Children’s Health

The purpose of expounding the concept of magasid al-Shari’ub is te
establish that every Shari‘ah legislation either on ritual worship (‘ibuuduby o
civil transactions (mu’ammalaat) has its underlying goal and benefit for the
mankind."”” Whenever the mankind is ordered to perform an act of ibuduh,
Allah always explicitly justify the reason for ordering such act by stating the
rationale behind prescribing it and the benefit derivable from its
observance.”® For instance, while prescribing ablution before Sulut, the Ouran
pointed that “Allah does not wish to inflict hardship on you but to make you
clean and to complete His favours upon you”.” The above instruction was
also buttressed by the Prophet’s hadith that “cleanliness is part of faith”.
Similarly, Salat is also established as one of the important practices to help
the Muslim maintain both spiritual and physical health. Salot restrains
promiscuity and evil”.*® Although prayer is not compulsory for the children
but the prophet encouraged the parents to command their children to pray at
the age of seven.’® It has been found that Salat has health benefits for both
adult and children. The health benefit of Salat starts from ablution because it
purifies the body particularly the children who are always involve in dirty
games. The washing of exposed areas of the body which come in contact with
germ and dirt throughout the day including hands face, mouth and nostril five
times a day is healthy and primitive medicine.>” Similarly, the act of washing
the hands has been recognized by Islam since pre modern era is now
encouraged as medical precaution to prevent the spread of infections such as
cholera, bird flu (Atienza),ebola etc.”® Fasting also not compulsory for the
children but because of its health children should be encouraged to fast. It

 Ibid
“Kamali, M. H. Magqasid al-Shari’ah: The Objectives of Islamic Law {npp, 1998) 1
<www islamicbookstore.com/b10159.html> Accessed on 19 September 2013.

* Al-Quran. Al-Maaidah. 5:17.

*® Al-Quran. Al-Ankabut. 29:45
*L Al- Azdi As- -Sijstijan, Sulaiman bin al-Ash’ab, Aonu al-MahbudShariuSunnanAbiDaud|(Dar al-
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Personal Cleanliness and Hyglene

Personal hygiene and cleantiness for the children are part of principles of
Maqasid al- Shari‘ah. 1he preservation of health ol children can only be
achieved through taking good care of thelr hoalth and taking overy measure
to maintain and enhance it, On the basls of this principle every parent should
follow doctor's Instruction or what Doctor prescribed to be sultable for the
preservation of good health for thelr children. " Shari‘ah has stipulated two
broad methods for the preservation, protection and prevention ol health in
accordance with the Quran and Sunnah, This can be categorlzed into two:
General purification or cleanliness and Speclal purification or cleanliness,

General purification or cleanliness Includes Ablution, ghust, (shower) and
occasional shower, To ensure proper hygiene for the children and adult,
Shari‘ah has recommended ablution for all Muslims Including children,”
Ablution entails purilying onesell from (ilth and dirt, It is not just an act of
cleaning onesell but il done regularly, earns the doer reward and il he remaing
in this state all daylong he can save himsell from many sins, More so, Gushl
is an act of purification and preservation of health when wking repalarly as
when due. This is compulsory when one is in the state of impurity”*. Bathing, is
also recommended in some occasions such us on cvery Iriday and on the two
recognized feasts in Islam that is £idsl fitr and Eid- al adha, Taking a shower
is also recommended for entering into the state ol Miram (consecration)
whether for pilgrimage or Umura lesser Hajj. ™ The second category is special
purification or cleanliness.Shariah has laid down other methods ol eleanliness
or purilication in order (o saleguard, promote and preserve health which are in
relations to health of child, The parents, government and the authority in
charge need to put into consideration the aspeets of eleanliness such as
washing hands before and after eating, washing hands and the usual part of the
body when visiting the toilet and to wash the hand 1o ensure full sanitary of the
body, clipping the nails regularly especially for the children, proper clcu'ning of
the mouth and cleaning one’s eyes, cars, nose, hair and genital health, The
prophet was reported to have encouraged frequent washing of the hands in the
interest of health sustenance not only in every Salar but also before and after

™ Esther Yoder Strahan,Parenting with reason (Routledge, 20 10) 96,
1 see Al-Quran. Al-Maidah.5:6.

“The right path to health.

3 gep Al Quran 5:6. '
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Tahsinlyyat and Right of Children to Health
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and the parents have the same duty and avoid aver
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crowded areas for the children because of Its he

Conclusion  to take il '
Children are assets and any natlon that fails to take the protection of jts

future leaders seriously risks leaving a great percentage {)f its population 4
liability. Childhood requires special protection and a“e”“m']-'L{nfﬂ[[llnﬂltfly
childhood is a period when human beings suffer gr'eat.(.leprwallon frofn the
people who are supposed to protect them. Chilcl.s right tp health is the
bedrock upon all other rights rest, the right to social amenity, the right to
expression and interaction is useless where there is no good health. Maqgasid
al-Shariah has shown the application of health to children as their vulnerahle
to diseases which can affect them to develop mentally, physically and
otherwise. The principles of Magasid al-Shariah play adequate instrument to
protect the right of children. Parents are basically at the centre of upholding
and implement of these principles. The need to give the children adequate
health care even right from the womb of mother which the conventional Laws
have no provision for, has been emphasised in this paper. Islamic law
advocates for adequate breast feeding for children and it is unchallenged right
for them because it makes children to feel healthy. Eating nutrient foods also
encouraged by Shariah especially for the children as it will make them develop
physically, mentally and morally. Importantly, food must be the lawful one as
contained in the Quran and Hadith of Prophet Muhammad that is Halal food.
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