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e Faculty of Law, University of Horin,

evelopment either positively or otherwise. The national government is saddled with

' pe responsibility to control and manage the natural resources with minimal or no participation
of theaffected people and stakeholders, Although, there are reforms in the mining indEst:iﬁ

' of some Aftican states to ensure sustainable development, the problems caused by the
exploitation of mmenl resources are still cumbersome within affected communities. A
problem which is the basis of the discussion in this paper is that relevant laws and policies
poorly consider aspects' of sustainable development such as socioeconomic and

' cavironmental dimensions including good governance. This study was carried out through

desktop research, using comparative analysis to consider the relevant mining laws of selected

" countries in Africa to draw lessons for Nigeria. This study seeks to examine the laws

 particularly relevant to mining in Nigeria to find out the extent to which they contribute to
minimising social and environmental impacts and promote the sustainable development
goals. The study finds that mining policies barely encourages citizens to participate in the
development of mineral resources on their lands and in essence, do not adequately promote
sustainable development, The recommendation of the study is that relevant mining laws
should be reinforced to adequately imbibe sustainable development and its principles and
it suggests effective measures that can ensure governments and stakeholders contribute to
oll aspects of sustainable development in the act of mineral exploration and extraction.

Keywords: Sustainable Development, Mineral Resources, Mining, Socioeconomic
Dimension, Environment Dimension, Governance

Introduction

The role of mining in sustainable development is as a result of criticism of Nm}-
Governmental Otrganisations (N GOs) and government which is g:.arcd towards the ill
manner in which mining companies treat communities and the :nfnmnment (Hamann,
2003), The mining industry, because of the challenges it poses, continues to face pressure
0 demonstrate that it does contribute meaningfully to sustainable development. The

Mining industry in Africa is not an exception as it poses problems to the society and host
COmmunities,
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oxic wastes Into the environment that pollyee n—
1! "

vields. The nmscqucllitt-'-l“f MININE activities 4, Jand

farmland, flooding with ﬂcgm.n.-c impacts on food p"”lutﬂn_-,.
(Afolabi e al., 2012). Others include loss of cultural heritaye
health problems, displacement of people, Populatios
awuka ef al,, 2013). The growth in population Causes
re on facilities, traffic congestion, i:'fcfcase: iln cost of cnrf*.rnmimn
ems. These problems can be divided into economic, social,
allenges. These chall:ng.:? amount to the call to Promote
ral resources by the mining sector.

: i und, this study focuses on discussing the problem which is relaeg
to mﬁg::;tﬂ::: i%imponr governance as rcg.ards susménflblﬂ dﬂflﬂpfﬂﬂn_t in the mining
industry. The objective of this study is to examine the mining laws in Nigeria to dctt_rminr,
the extent to which they address sustainable development in the process of the exploitation
of mineral resources. In addition, the mining laws of Sm‘lth Africa and Kenya were
examined to draw lessons for Nigeria. This study was carried uutl by desktop research
and information sourced from journal articles, laws, reports and thr: internet. Comparative
study was done to draw useful lessons for the mining mdust.ry‘m ngFna. The article
finds that the laws are inadequate to address socioeconomic, environmental and

governance challenges. The recommendation of the study is that relevant mining laws

be strengthened to contribute significantly to sustainable development in the mining
industry.

\Mining releases chemical t

- nd soil structure, affecting €rop

Jdeeradanon and loss of
and loss of vegetanon

| ' jgration
community conflicts, migratiot,

increase and increased cime rate (O

social vices, pressu

and housing probl
cnvironmental and governance ch

sustainable development of mine

Sustainable Development in the Mining Industry

Sustainable development became an important term during the 1980s (Jickling, 1994).

Three major events contributed to the development of sustainable development (Reed,

2002). The publication of the World Conservation Strategy (WCS) presented by the

International Union for the Conservation of Nature (IUCN) in 1980 introduced the
concept of sustainable development; the report of the World Commission o1
Environment and Development commonly known as the Brundtland Report, Ou
Common Future, which provided a widely cited definition of sustainable development
(Brundtland Report, 1987) and the United Nation’s Conference on Environment a0d
Development (UNCED) commonly known as the Earth Summit, held in 1992 in R0
de Janeiro contributed to the development of the concept of sustainable developmen®
The aim of WCS was to achieve sustainable development through the conservaton ¢
iving resources. The WCS linked concerns about sustainability to the concept ¢!
development. It states that “for development to be sustainable, it must take account *
social and ecological factors, as well as economic ones; of tlln: living and non-hvits
“;r 5:'1“"5'-? hfit; ln.d ui:.'lh: long term as well as short term advantages and disadvantage’
ot dlternauve acuons” (International Union for the Conservation of Nature and Naturil



T 1980). The b

1980). The broadest definit;
Ecsguﬂlfﬁls e nition of the co _
inr,ludﬂd in the 27 PHHCIPIEE of Sustainable Devel;;;f];iisuﬁtau{ab]t flwd”
dgned at the Earth Summit held in 1992 contained in 3 |

The concept of sustainable development ; |
Puhliﬂ PGHEY. @pﬁcaﬁuns (REEd, ZEGZ)I:It :c?::r?j::ﬂi: UI_TIMT Widel}' diw..',rgent
development is “in danger of becnming a fashionable phrase that ;é 991), sustainable
10 but nobody cates to define”. ‘Tolba (1984) indicated that jt is uarynnf: gaa}'s hm:nag:
shibboleth; often used, but little explained” (cited in Lele, p. 607) TEJ':IE“C f]:j of lf;auhﬁ a
term is used and defined in various ways among development ex -ms }EP es that Fh:
definition. Lele stated that definition of PSS ok a st

' . sustainable development is often asked b
mrhmft clear answers. In addition, its application in the mining industry is pr:s:nt:c;
with different opinions. From the definition by WCS, sustainable development considers

social, e'c?nnm.i: and :.cul.ugical factors with both short-term and long-term advantages.
A definition widely used is the one by the Brundtland Report which defines sustainable
d:vcln!:u.mr:nt as “development that meets the needs of the present without compromising
the ability of future generations to meet their own needs” (Brundtland Report, para.
27). However, it is indicated that the Brundtland Report failed to explain how sustainable
development can be implemented in the mining sector (Pamukcu, 2005). Hilson and
Muruck (2000) pointed out that the Brundtland Report fails to provide an effective
framework for any industry to follow (p. 227). This prompted academics and industrialists
including governments to present their opinions on the application of sustainable
development to mining, ‘

Asides from not having a specific definition, authors such as Filer (2011) and Cragg
(1998) pointed out that ‘sustainable mining’ is indeed a contradiction of terms, and for
th G 3 ed in mining industry circles or mineral

at very reason, it is not a phrase normally us B SN
policy circles (p. 2). However, Cragg indicated that mining is "an 1lm:lusmzl activity that
the neine: . direct and meaningful applicaton on
¢ principles of sustainable development have a s
(. 7). Dubifiski (2013) also indicated that sustainable devd“;;mTchm - ti::ldictinn of
" b s . : . 2). The con
mining activities which applies to non-renewable mﬂm;:;ﬁu (2003) who stated that
‘erms was further explained by authors like Hﬂﬁﬂ?:;"thc mineral and mining sector is
defining sustainable development within the COMET T ' L ral resources which by
difficult, because it requires discussion on R bility (p. 322).
their definition of non-renewable contradicts sustaift ty (P-

L 1 : loitation of
Mining is inherently unsustainable in the sense tha; it mvu(l;:rd;cnﬁr t::l 3 i
: e lasts forever (biler, UEE

non ren which is why no min€ : relopment must be
results i:t;ii‘r:::ul:;:; impacts. For these rtﬂiﬁnns, summazl:l;l;: : t:}[_:;t g
applied and Pmmutid in the mining industry: fa ﬂ::;:lc:.:‘:l ruined environments,
"ndustry s inherently unsustainable, - bthi:i]n:l::: mining (Kirsch, 2010). At the

W ._1 5 L = ¥
¢ ind jtself as pﬂcusmg'!u : . is exploring ways in

iﬂttrnn::ﬁlnrcjcrr?hn:ﬂé;:};ml Mining Initiative of the Mg v

4
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bach the mIning and M the Mining Minerals and Sustainable ),
TR ll. M ,H'Ill: i * ih'-'
| {amann, a03). For ¥ t| n ;llrtlalitiliillltifﬂif global mining induser, o, .
| shuted ! . , e | ohi,
ANSD) lm.,-ul contt i Institute for Environment and l)udu}un“”. 2041
1t - : i ,
Jevelopme at (Intern i~ |Ei“H ccnlfl:d on mectng the needs of the Present nesl
btl*“"“"k developn raiscs the quEston as to why, ,

{ the future oncs

at o0
h ¢ regulated to ensure longeviry 1y,

ble resources can b - { >
The concept of custainable development is indicated to be the 4,

c H i

Basu, 2003). f the link between environmental challenges, social and o0, .
| .“{-

ality and concerns of healthy future for humanin 4, . B

‘i

without endangenng |
reserves of non-renewa

¢

INCTCAsINg awarcness 0

t“'cn}l' In:qu PP Y . | hl 'I :
¢ al. 2005). Laurence (2011) stated that “mining is sustainable when it 1s condo
i iy & ' “i

2 manner that balances economic, cnvirnnr:'{cntal amfl fncial cnr"lsidcr:lu-:m S, Often referped
0 as the ‘triple bottom-line”, and that "sust'mna'blc mining pmcucics are those that py, mote
this balance” (p. 279). The socioeconomic d:mr.njsm*n f.:n‘-Ip.hHS!StS the rL'\p_nnkL]uf*f.r of
creating and sustaining mineral wealth to maxm-use living slandatdn for humans
Sustainable development in this sense can be achieved where benefits from inm
generated from mining are reinvested in building human and social capua) 1stidy,
2004). A mine can contribute to sustainable development by reducing the environmenty
impacts through its entire cycle from exploitation to reclamation and can be ichie o
through effective environmental management (Hilson amd Murck, 2000). Theret g,
sustainable development, generally, is the combination of enhanced sociocconoime
growth and development, and improved environmental protection and poluc -
prevention (Hilson and Murck, 2000). However, these definitions seem not to be adegua:
without addressing another aspect which is the governance dimension.
_ A ‘h‘l!mg‘—' the mining and mineral industry faces is realising effective governiss
It 1s essenual that governments design and enforce effective framework for eftecrs <
s e e S e o Wt s, 547
Bastida, 2004). The 'lnlcgmjuna:; ;l:;f]c:htmcnt turns Ttn n.pplunumur:s for dﬂ_:,_:,' -‘:
well-being of the current generation wi hr:s: e MRS S e Funmhﬂ,'t
without compromising the lun :r]“ - qultnt.slc distribution of - m‘.'_". e
BEEntions” (Shen ot of 2015;?!0 'I;nu for satisfying the nccdst of muln;; -
repont which provi dcd‘ gmdm €3¢ concerns are also reflected in the }-lifslh ¥
devclopment. o essence iu“g' panciples for the four dimensions o “‘_L
EVironmenty) and nooe g‘mltmﬂmblc development should address $0¢ “"“"' ‘I
ance challenges and ensure that the benetio

and future generations,

The ne
] Htmjn “1“ i .
rla‘“unf llif . o i g i in Jt L'..-:

- relevan AW ligenia, to ik
l.it'\tlupmtm s addressed Umining laws in Nige

wsues suchasp




- ‘ Peace and Development 507
gost sinable Develn]?ment in the Nigerian Mining Indus

gelevant Jaws regulating the solid mineral industry discussed rfT—

igerian Minerals anf:l Mining Act of 2007 (‘the Mining Act’) and tli Szfiﬂn. 1nclu1:1: the
nd Mining Regulation (the .‘Mining Regulations’). The Minin ; : l_gﬂgﬂn ane'mls
I:giilﬂﬁnn that governs the mining sector in Nigeria and was pa i t‘-dcin :s 1 e _Pnnclpal
2007 t0 repeal the Minerals and Mining Act 1999, The Regulations - 'aw:: .
\finister of Mines and Steel Development by virtue of Section 21 ufwt;S ‘;JSMY "
Mining Acli rEgUlﬂtﬂ_S all aspects of the exploration and exploitation of s;lid miner‘a!n'w
Nigeria whll‘e: the Mining Regulations define the rules and processes in respect of matif;
nentioned in the Act and give effect to the implementation of the provisions of the
Act. The Mining Act recognises sustainable development in some of its provisions, The

Mining Act provides that it is the function of the Minister of the Federal Ministry of
Mines and Steel to:

) “Ensure the orderly and sustainable development of Nigeria’s mineral resources;

(t) Develop a well-planned and coherent programme of exploitation of mineral
resources, taking into account the economic development, ecological and
environmental factors;

) Monitor compliance with Community Development Agreements by industry
operators....” (Section 4).

This provision recognises sustainable development of mineral resources which is the
responsibility of the minister. This provision considers economic and environmental
issues which are pertinent to sustainable development. The provision mentions
Community Development Agreement (CDA) and that monitoring the compliance by
mining companies to CDA is the responsibility of the minister. The CDA addresses
social concerns in the Act. The CDA is a prerequisite to be concluded between a host

tcommunity and mining company before mining activities commence (s:ctinnl 116).
. of the Act contemplates the dimensions of sustainable

Though, this particular provision o .
further information on how sustainable

development, it fails to outline or give tion ¢
be achieved. These dimensions can however be

deduced from subsequent provisions of the Mining Act and the Mining Regulations.
The CDA ensures the transfet of social and economic benefits to the host community

(section 116 (1) NMMA, and Mining regs, 193 (1)) Tht;: CDA must incluf.?: sn:ﬁ]ﬁanzd
N"‘““ﬂmic contributions of the project to the susrainabihgr da:f thez FDThmErEi ((ss s 116((;

MMA e : : i be addressed 1n the
). The Mining Act pmﬂdcs a list of 1ssues t0 - D) s DA mas i

Issues E(Cz:n(:i' (c), tfld):] m:::unit}' such as educational scholarship, apprcnulccshlp,
Ao i ities for residents. The CDA must include

< hnical trainin rtuni .
nd employment Opp© .

"ancial Euppnr% l?nr infrapsuinmm[ development such as education, hclalth, community
{th development, creaton and support

Servi - :
Wices, roads, water and electricity, assistan
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. MWMMMM

le and micro businesses, including marketing of agricultura] Prodyc,.
. a a .
issucs 10 holder relating to the mining area and other necessyy, | N

on. rights of the : - .
resolution, ng lso consider methods of environment and SOCiecen,.,.

DA must a ' "
mz;:mfm including enhancement of local governance (section 116 (3 ) le)) Th
m ) The

provisions mention aspects of sustainable dnvdﬂpm'ﬁﬂf in the h?ﬁf Eﬂmfhun:r_:':-, -
does not provide guidelines on how to put the concept Into practice. For instanc, the
CDA does not explain the methods as regards environment and SOCI0ECONyy,,
management or how to enhance local governance. The CDA tjurthcr €NCOurage
participation in the planning, implementation, management and monitoring of aCtivines
in the agreement (s. 117). This will mean participation of host communities i
infrastructural development on their land, transfer of economic benefits, support for
the locals’ businesses, compensation, environmental protection and conflict resolution,
These provisions do not include the involvement of host communities in the processes
of the mining projects proposed to be carried out on their lands. The CDA does not
provide further explanation on how to achieve the outlined activities in the agreement.
Thus, there is doubt if the social and economic benefits of the project will ensure the
sustainability of the affected community s provided in the CDA (s. 116 (2).
SUStﬂilu!:iFty of the community in this instance implies sustaining its growth during
;“u:;&:; mﬂ“ﬂﬁ The transfer of prf:j:-:::t benefits at some instance may be sustained
bmcﬁgm ;f ltc r;:::n thwg' 0'_“"“ mng is over, affected persons who depend on the
ini AABEE v with nothing. The CDA however, serves as a guideline ©

means of affects a particular community. It also serves 5 3
tngagement between mining companies and affected communities. TH¢

the Minis \ : e 93 (6-8)
| ore, ce . try through its agency (Mining regs 193 (¢
Particularly affec, cur:mmu:f?’” “oncems addressed in the Mining Regulito™ -
il'u:umg :::;ii.rt dispiaccmcnt (n:g 181 (1)); loss .nf ﬁ-.-chhmui:tf:
ot (feg 18201y, o "t0nal lands, ang culural promerty (reg 182(1): PE
neighbour + and conflicy e ek rea
Over fesources such as water or sacred 3

. “ANg commupiyi
with nities (¢ | 54

A Dew trade Of con (veg 132(2) . Members with loss of livelihood will b¢ ﬁ:!!utr-:
yp LIS

ity .
farmeys (reg 181(1 E;" o ;}I-d One and new lands will be P"“ridﬂl hd mentt
U suffer displae : hnmﬂ Regulations address issues like Hﬂ.ly :11\ X

em .
N as a resule of 5 mining project (regs 181(1) *
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econdary schools, hospital, water and power s fastructures <uch ¢ Priman

- upply, sanitay; -

11 (). However T 0 e 1on, and drainag
= 181 Lin . » SOme of these provisions lack proced e
L~ anons, For instance, details on how ‘tedures and detailed

‘ _ : scttlement in 4 )

a wat 18 lacking, The implication ; : a planned mann
, carmed ¢ ut g Ihei plu:lauan Is that the obligations in these pyren er
.+ he carned out effectively, leading to poor realisat; .

on of sustainable
~ocularly where the needs of the people are no satisfied L
Environmental concerns are addressed as the minin

- the environment which is an outcome of mining act

mliuton of water and the environment in the process of mining activities (ss. 123 &
111 NMMA). The Act states that every person who uses -

¢ould ensure that the wiit:r does not contain harmful substances in quantities that will
iffect animals or vegetation when it leaves the mining area (s. 124). The Act provides
it 1n the process of :xr.rr:ising his I‘ighti, the mining lease holder must consider the
¢ffect of mining activities on the environment and take necessary steps to prevent
emronmental pollution from mining activities (s. 111 NMMA and reg. 170 Mining
Regulations). A mineral title holder under the Act is required to reduce, manage and
mtgate environmental impact caused by mining activities (s. 118 (a) NMMA). The
mnng legislations require submission of Environmental Impact Assessment (E1A) which
would be approved by the Federal Ministry of Environment before cummc_ncing any
“velopment or extraction of mineral resources (regs. 158 (1) (a) (b), and 159 Mmmg
frzdations), A mineral title holder is also required to restore the cxca\iat:d land to its
warral state as provided for by the Act or other regulations (s. 118 (b) }N_.EL\H). Ehmng
“Zpanies must ensure that the public and particularly the host community ar¢ protecte
e : s 25 Mining Regulatons). However,
“winst the risks related to tailings storage (reg. 1 & 34 sopvent palksiion
“2%¢ 4 no guidance on the manner in which mining lease holders SHOUIS prevens pes

“ "¢ Act and the Mining Regulations.

The purpose of the Regulation is to ull
1% doin cenain instances. For examp TS
“s¢ hulder must consider the effect of mining acuvities ont

- . v, 170 Miung
o . . wrng acavitcs U-r‘l_-,.' ;
C sy steps 1 prevent environmental pollunon SuE nns.mf:n 0 any owner of land
el : : . e compe ik Np—
F=atons). A mineral ude holder must give [& 107 (a) and 11U NMMA & e

N : : ons ($
Verse] . :  Operano i
‘o ¥ affected or damaged by mumng 0p 4l removal ot ¢

.. “ning Regulations). This includes "”tm?m\nm W) [0 addition, compensauon
4 bulding, or work (s5. 107 (b) and 113 (1) & (&) NI

rs Jamages in
1 g ) fected and the peron who 1lulh' o ”r:n;m
e * pad 1o the owner of land atfectes sons (5. 125 NOMMA) Dot
POty Opess

o pollution of water as a resultof .nll'l‘“l‘:”“ (ree. 103 (7) Mung H"HLEML.“::;:.

LJH]”"“ are also considered by ‘h'f_“'H“ ""l 111"‘““‘.‘1 oW Mimng
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ause degradation of land and water FESOUrCes /
ectation from the Mining Regulations th:-,E
ollution but there was none. The implic,, :1
may not adequately ensure that pulllutlun is pﬁrev:mgd_
not directly provide how to acm:ive sustainable developme,
but recognises certain mattcs like socinecur'{unﬁc a;{cil ?nﬂr;nmcn.tal concerns, Sy
concerns were considered I the CDA and in the Mining Egillatlnlns to address g,
d losses of those affected by mining operations. However ;

needs of communities an b _ 5 cai
2ddition to some of the challenges indicated eatlier, the provisions of the legislations oy

mining indicate minimal participation of the society and host communities in minjgg
projects. The CDA would have served as 2 platform to inform them but the agreemen;

is to be concluded between the affected communities after a2 company is granted Mining
lease over the affected land. The mining regulations provide that prior to mining
operations, the mineral tittle holder is required to convene a meeting with the community
and their leaders to explain what the proposed project entails, possible benefits including
preventive measures against hazards, pollution and environmental degradation caused
by mining (reg. 13 (3) Mining Regulations). The consultation with the affected
communities should happen before the mining lease over their land is granted and not
afterwards. Affected communities need to be informed adequately before the decision s
made to grant mineral title over their land. This is to ensure their participation in the
decision-making process concerning mining activities. These challenges will lead to poor
realisation of sustainable development in the industry.
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Mjf ing ]:-3“ and Sustainable Mining in other Selected Jurisdictions
15 ecian examines relevant laws in other jurisdictions in Africa to determine how
sust:'mable development is addressed. Countries such as South Africa and Kenya
cnnsfdctcd to determine how they promote sustainable mining. These countries ¢
::::ﬁ:;ﬂd because of their history of mining developments which is pivotal to the
e cu%rot;:.:h of these countries, For instance, mining is part of the history and the
countries b economy of South Africa. In addition, this article considers thes
ecause of the laws and other practices which were informed to promott

3 in the mlnll'lg industry as a result of the challenges r:l;m;d w0
mining operations, Therefore, these laws and other practices mﬂ.b‘

examined to dra g ,
W lessons for Nigeria. These lessons are further discussed in the conclud®

part of the article,

?:. ‘l-’;ﬁ ﬂ;l: Mining in South Africa
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EI;H 0 ensure luu:ﬁ::alin:id b d rf“"j“!! activities, there are various IEBi-‘I““unf Puf;;
Asttution, the Mineral ing In South Africa. They include South Afnﬂ'smﬂ

and Petroleum Resources Development Act 28 of
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‘_\lmrfﬂ!‘ Industry 2018 (Mining Ch arter), the P“Wtrmm-l Charter for the
L:{EM:\) (107 of 1998), and the Implementat . Ironmental M anagement

Na'-iﬂnal Eny
o B Act
sthers. The Constitution is the supreme |2y,

2018 amon
¥
(s. 7 {:1) 1996 Constitution

. - cified timeframes, He
gives effect to Section 100 (2) (a) of MPRDA and Section 9 of the c;:: "zzfnhg::

n::.:di tf:ﬂM{:;nff;i::r::rzﬁ The II.‘.n'pltmcntatinn Guidelines of the C.hartr:r provide
procedu gi € provisions of the Chatter (Implementation Guidelines
for Mining Charter 2018, guideline 7). These laws will be discussed to the extent which
they address sustainable development.

The constitution of South Africa (1996 Constitution of the Republic of South Africa)
promotes sustainable mining. Sustainable development is contained in the provision of
the right to a healthy environment. The constitution affirms everyone’s right “to an
environment that is not harmful to their health or well-being” (s. 24 (2) 1996 Constitution
of the Republic of South Africa). It further proclaims the right of everyone:

To have the environment protected, for the benefit of present and future generations,
through reasonable legislative and other measures that (i) prevent polludon and ecological
degradation; (if) promote conservation; and (iil) secure ecologically sustainable development
and use of natural resources while promoting justifiable economic and social development

(s. 24(b) 1996 Constitution of the Republic of South Africa).
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omic development and the protection of the
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considerations (I
the interaction b .
environment (Fuel Retailers

Hence, in the developme .
be considered alongside the protectio

tuel Retailers case and I
etween social and econ

case, para. 1). : -
nt n}l:'mmra] resoutces, sociocconomic development should

n of the environment to ensure sustainable

t. The mining legislations further states what they infer in vannu‘ﬁ S
development. e aton Lol sustainable development, the 1996 (;,unsntuunn states
As regards the obligat bligated to ensure the protection of the environment through
that the government 1s 0bliga According to the Mining Act, the Minister of

e .ans and other measurcs. ;
:I?:rl::;vzn?; ctay AfGuss obliged to ensure the sustainable development of the

nation’s resources (s. 3 (3)). ‘
The preamble to the MPRDA states that mineral and petroleum are non-renewable

natural resources and that the resources belong to the ’fmﬁ'f’“ while the state is the
custodian of the resources. The preamble affirms the obligation of the state to ensure
ecological sustainable development, recognise sustainable development of the resources
and promote economic and social development (Preamble & s. 2 (h) MPRDA). The Act
promotes sustainable development in prospecting and mining operations. Prospecting
and mining operations are required to be carried out in accordance to principles of
sustainable development by integrating social, economic and environmental factors into
the planning and implementation of prospecting and mining projects in order to ensure
that exploitation of mineral resources serves present and future generations (s. 37 (2)
M PRD!?}. Therefore, all plans and execution of mining projects must consider social,
economic and environmental criteria in mining operations which are vital to achieving
sustainable development and also gives effect to the provision of the constitution
Though, the Act did not particularly state how the stat ini '
i buntndiiahli doniogn of slotas) . ¢ state or the minister should ensure
ocal development incluing the social uplifimery ot o~ e e need t© promoe
as well as promote employment am';I :P SN C'.:Jmmun_itif:s affected by mining,
South Africans (s, 2 (p MPRDA). Th "cvance the social and economic welfare of al
! + 111€ provisions of the Act ensure equitable access 10

from the exploitation of min ry including women in order for them to benefit

This objective of e Minges 1" (& 2 (d) MPRDA),
s the socioeconomic aspect of sustainable

C :
M‘“'“P; Charter further include redress of the

imbalance of past in

F 'usﬂcﬂs o |
Indus 1 » BIVIng black ne .
ttﬂnugi: . I?En“ﬁt from the ‘-*“g;’lnit'l]:' PLTS::;ns Opportunities to get into the mineral
Wellare ' 410N o : i,
Of the m; ¢ of mine COMMunitjes Mineral resources, enhance social and

nin In
land jg jo. B neustry

5, pPro T ;
Yo » Promote sustainable development and grmuh
Portant, The ¢

Hﬂ-' e T " 1..
- tht.uul pPersons in the mining projects on their
at il tmsl nlll.ﬁt bﬂ set u[] ﬁ*lf thl: hcnrt“ [ﬂ

Mininy, right
older (s. 2(2_1_4).2,1.4.1.1 Mining Charter), 1©




e
e
P

- g pm” y
« handled according to the applicab\ e

le legislatic, (s. 2 v 513

- V(8 20400 0 |
-,.‘u'ﬂ‘h'f rcpresc'n'ti"lltlﬂn frﬂfn host tummu“iﬂES . 1.2 ﬁ:lmmg l'.h:trh:rjl:lmj will
ditonal authorities and MININg compan: P

| HHHF‘ | fj
st be held by the miner with ations,

relevant Municinalis:.. 8 Ch“"“')- Consultation

thorities and other affected stakehol . » host COmmunije o
u " S olders ¢ ify devel 5, traditiong)
communities (. 2.1.4.1.4 Mining Chatter), “Velopment needs of host

A miner is required to contribyte to a mine community

illed workforce ang Chﬂﬂ'ﬂf, g, 23)‘ - kill dﬁ\?ﬁlnpmcnt to produce 2
of comments of affected or interested pe
within thirty days of the notice (MPRD
notifies the owner or occupier of a land, for at Jeast twenty

o exercise his allocated rights (MPRDA, s. SA). Certain

-one days, about his intention
instances are indicated where

@y loss or damage (MPRDA, s. 54(4)). Compensation can be determined through
ubitration under the Arbitration Act 1965 or by a court where parties fail to reach an
“greement (MPRDA, s. 54(4) and Arbitration Act 42 of 1965). This provision gives
affected parties the access to remedy in such situation. Consultation required undfr
these Provisions is not adequate. The twenty-one days’ notice to take over the land is
Short and may not suffice for sufficient notification. Likewise, submission of comments
from concerned persons is received after the application for mining purposes over s lnd
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: logical :
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23 (1)(d); the ﬂ{;film(;;_;:; fE s. 23 (1)(e)); the applicant has the ability to comply
social and labour P visions of the Mine Health and Sachy ﬁm*: (MPED A, s. 23 )4
with the relevant pro 9 of 1996); and the applicant is not in contraveny;
o A, s. 23 (1)(g)). However, the Act did not PIﬂvi?jI:
of any provision ﬂtht socioeconomic conditions of persons that will likely be & Hfecred
further dcﬁﬂs ﬂ;ﬂﬂﬁl Mining operations adversely impact on the environment incJy, ding
Efgmﬂl:dﬂl of people Jocated around the mine.

Development in Kenya o
discussed in the light of the constitution (Constitution of

1 t1s
?;T;:a;];u‘;xl: PI:E;?ng Act (Mining Act No 12 of 2016); and ‘the Environmengy
Management and Coordination Act (EMCA Nﬂ_B of 1999').' In the ch:lStitutiﬂn, the
principle of sustainable development is embedded in the provision of the right to heg] thy

t to a clean and healthy environment (Constitutiog

environment. It provides that the righ ‘ .
of Kenya, 2010, art. 42) includes the right to protection of environment for the benef

of present and future generations which should be realised through legislative and other
measures (Constitution of Kenya, 2010, art. 42(a)). It is the obligation of the state to
ensure sustainable development through legislation and other means. The Environmenta]
Management and Coordination Act defines sustainable development as “development
that meets the needs of the present generation without compromising the ability of
future generations to meet their needs by maintaining the carrying capacity of the
supporting ecosystems (EMCA, s. 2)”.

The environmental act listed the principles of sustainable development which should
g‘lﬁdff the High Court in exercising its jurisdiction over matters regarding contravening
the I:lght to a clean and healthy environment (EMCA, s. 5). These principles ensure
public participation, cultural and social principles applied by any community in Kenys,
u':lternau:mal cooperation involved in the management of the environment; peoples
:Ight to benefit cqual.ly from the exploitation of the environment and entitlement to 3
(intergenerational equj -Etl;l‘flrﬂnmenr e ﬂ:m vanefit of future gﬂﬂ.ﬂﬂmm
bears the cost of clcaqnint}r)t’h " the person convicted of pollution of the environmen!
linked to pollution (Pﬂllutger. y eAvironment, compensation of victims and nthE.r cosE3
certainty as a reason to n.,f . anf:l refusal to use the lack of fu]..l -t
degradation (Precautiunafy ;Pt;l::i;lf)t{f&mvc measures to prevent environmer!

The Mining A : g
Sustainable devf!gpf;cﬁg:;i:jighm“g activities in Kenya does not spell out “']"'IIE

ut states that the Cabinet Secretary, Principal Secretar)

Mining and Sustainable
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\t 2016, ss. 5 and 12(2)). The definition ang o nable development (Minin

gsuinable development. They indicate th 8
of Pcopl: to the benefits accruing from
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e ugh legislative means and
Furthermore, the aspects of sustainable develo

Lws. Issues relating to the socioeconomi |
constitution ensures nnn-discrinﬂnatinn“?; EEEZEEZE ;t?:md:;ed in thf.-s: laws. The
mineral resources and participation in environmental nvcrn ’ Emnuml? benefits of
must be managed in an equitable and sustainable mﬁﬂﬂﬂ“““;f;t pmﬂdﬁ. thaat fand
prnciple of sustainable and productive management of land :5 SO ﬂc&urdll:lg to the
Ktﬂj'l, art. 60 (1)(c)). In addition, the state is required to Z::;‘ii(dlc;ns;:_:zi:b{;:
S, = 10 T, e wos, e soueny PUR. TGS & &

: : * ust encourage public participation in the
management, protection and conservation of the environment (Constitution of Kenya
m:: 69 (1)(d)). All mineral agreements must be made accessible to the public subject tc;
article 35 of the constitution and the Cabinet Secretary must ensure access to information
under the Act (Mining Act, s. 119 (1) and (2)), and publish mineral agreements and other
relevant information on the ministry website (Mining Act, s. 119 (3)).

A mineral right holder must exercise the right reasonably, responsibly and in a manner
that does not adversely affect the interest of the owner or occupier of land (Mining Act,
. 4). As a prerequisite to the grant of mineral right, a detailed programme for the
‘mPID}ﬂncnt of citizens is encouraged to transfer skills and capacity building for citizens
ﬂ_ﬂming Act, s. 46 (1) and (2)). According to the Mining Act, a mineral right holder must
give members of the community and citizens preference in employment; facilitate socially
tesponsible investment for local communities; implement 2 community development
“greement (Mining Act, s. 47) and ensure that preference i? given to local prctfilucts,
rvices offered by the community and citizens and to businesses luwncd ihy citizens
:'.\-Iining Act, s. 50). The holder of a reconnaissance licence 1s rt:qulrec'] to inform and
onsult with the government and communities about the uperm:‘icfns (Mining Act, s. 67
{]) (’L‘}) and compensate for damagﬁ to land and Pfﬂpcn}' (hiilnlﬂlg I\C.t, 5: 67 [l) (g)}

Mpensation can be claimed from the holder of a mineral right 1n ’““I““‘_:IT of

fivation of the owner, occupier or usct of land or pﬂrf ﬂfi land, damage to bul ‘I“F:s
“d immovable property, damage to Watet table or deprivatnon of the ownet ot Wetcs
"pply, and loss of earnings or sustenance su (fered by own

nd is useq for cultivation or grazing (Mining Act & 153 (1)

pment are stated in other relevant

er or occupier of land where



. ) f : .
510 Readmgs it Dloma, D emorio Leseand L areloprich

ver claims of compensation can be resolved by agreement reacheg e

ith and where it cannot be resolved, matter may be referyeq t,",:gh
Cabinet Secretary for determination (Mining Act, ss. !53 (%) and (). i‘r:’*‘"r"'fﬂunlltru:-lf
mining operations that opts for FUI“PEHS“E'““ by W’fl}' of rescttlemeny 1,.,.,]1
he settled on an alternate land considering their economic *_'.m:':ll—bclng, social and Cultyry
Calues with the cost borne by the mineral right holder (Mmllng Act, s. 153 (8) and 9))
Dispute resolution by the Cabinet Secrcltﬂf'}' is through mediation or arbitration Pmcu;
or a court of competent jurisdiction (Mining Act, s. 154). Any person aggrieved by any
decree, order or decision made or given under the piin'-_fﬂl‘s vested in the Cabinet Stcrcm}-
may appeal within thirty days to the High Court (IVIu‘lmg Act, S. 157).

Although, these provisions address the socioeconomic aspect of sustainabje
development, some of them seem inadequate. For instance, participation and aceess o
information is poor. It is expected that the Mining Act should elaborate further on the
provisions of the constitution like ensuring public participation in dccisinn-making
processes regarding development of mineral resources including access to necessary
information. Affected communities and interested parties should not just be aware after
a mineral agreement is completed but right from the time when a mining company states

i< intention to mine in a community. Mine communities should be recognised as an
important stakeholder which will be affected by mining operations. Their interests and
development needs should be taken care of ~ adequately. Development also needs to
consider the interests of future generations as well since most mines do not last forever.
The environmental dimension is also promoted in the provisions of the relevant
legislations. The EMCA mentions that everyone is entitled to a clean and healthy
environment; therefore must safeguard and enhance the environment which includes
the access to elements of the environment for recreational, educational, health, spiritual
and cultural purposes (EMCA, ss. 3(1) and (2) & ss. 42-56). An environmental impact
NSOPIOE is required to find out significant impact on the environment (EMCA, s
58(2)). Anyone who alleges that his entitlement is or likely to be contravened can seek
redress 1"n the High Court (EMCA, s. 3(3). The High Court must be guidcd by pﬁnciplcs
i :::‘r‘::b“lﬁj;‘:::i?ﬂfi (EIf;iCA, s. 5). The Act prohibits the pollution of ;:s;t;“i
72 and 93). A mineral rigl S - lmpm:.unmf:nt - - of
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of Kenya, 2010, art. 69 (2)). The state must ensure that atural res

through legislation and other measures (Constitution of it fulfils these responsibilities

" Kenya, 2010, art. 42
both the jstate and citizens have a duty towards realising the protection of ) Hence,
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Conclusion

This article discussed sustainable development that considers social, economic
environmental and governance concerns. This will give recognition to and address thr;
problems encountered in the mining industry. It examined the mining laws in Nigeria
and discovered the inadequacies in the laws to ensure sustainable development in the
mining industry effectively. For instance, concerns like participation and involvement
of affected communities or interested parties in the development of mineral resources
on their lands are poorly considered in the mining laws. Access to information and level
of awareness to such development is poor. The amount of time given to the public to
submit their comments for publication, of the intention to mine in anmm"it}': i_‘s
limited. The involvement of concerned people in the decision-making process s
important and needs to be adequately considered m mining laws. For tl:ll.'. purpose cllht
addrtssing the challenges, the laws of other countri€s such .ﬂﬁ, Snfath Africa and Kenya
were assessed to draw lessons for Nigeria, particularly the mining T inabl

From the examination of the mining laws in S:::ruth Ai.’n.ca mikﬁfﬂlﬁ‘ Zﬂﬁimﬁ
development is considered in the mlwam}aw-s' Sér;iﬁ‘i!f:::‘: ::;tained in %hﬂ supreme
development in the laws is a lesson fﬂr‘Nigﬁnﬂ' IE < vive effect to the provisions of
law of the land which is the constitution, relovant W ﬁg;n fails to provide a framework
the constitution. This is lacking in Nigeria, asbthﬂ i::g;}lcct to by other relevant laws. In
for sustainable development which should if:;jnn promotes sustainable development
South Africa, section 24 of the g Cm;:znmental concerns. It contemplates social
which integrates socioeconomic and Er'ltmmﬂﬂml prntr:cli““- The prm'izaimf. of the
concerns, economic benefits, “"_d +.r:n"~'"' ¢ (MPRDA, Preamble, s. 2 (W), 8. 37 (2) and
constitution is affirmed in the Mining ¢

» & 5. 1) — :
Environmental Act (NEMA, Preamble & 5. 1) tate organs and other
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. in Nigena is the funcg
, t of mineral resources in Nige 'Nction of g
that the sustmnﬂbzd;mg of Mines and Steel. The Kenyan Constitutiop makg:
x I:r:r:ancc and its principles include good governance flnd SUStaingh,
provision for E}‘:j ch are binding on organs of the State and '?Vﬂ}"?ﬂﬂ In Instances Where
d:\'clnpmc:nt w sy fewrop make decisions of P'LIIJIIE pD].IC}P. The Db].igatinn to

Wy » or interpret . \ gat
they 3&Pgii ':;Tﬂjnﬁl e development particularly in the process of the exploitation of
::111:11:;31 resources is usually the responsibility of the State government. Hﬂwﬂver, in

Kenya, aside from the state’s obligation, all persons, nmung companies iflf.:lusiv:, }.m?c 2
duty not only to protect the environment but to guar'fmtee eculngxf:al sustainable
development of natural resources. Another les:sun is tha't, in South Africa and Kenya,
the obligation of the State towards ensuring sustainable development muyst be

accomplished by passing necessary laws and through other measures.
Thus, government must ensure that by all means, they attain sustainable development.

The relevant mining laws made further provisions addressing social concerns, economic
benefits and environmental protection that aim at achieving sustainable development in
the process of mining. These provisions serve as guideline to mine Operators and the
public to know what to do to protect affected communities, their environment, and
ensure that the benefits of the exploitation of mineral resources are transferred to both
the present and future generations. The provision of a framework for sustainable
development and its principles provides guidance to the court when they consider matters
related to sustainable development. This will serve as a basis for further interpretation
of the provision of the laws, An cxample is the case adjudicated by the court in South
Afrfca, where it stated that sustainable development provides a framework that reconciles
socioeconomic development and environmental protection (Fuel Retailers Case). In
KE“FE: the principles of sustainable development are listed to guide the High Court
when it prE:Sldts OVEr matters that concern the contravention of the right to a clean and
healthy environment (EMCA, s, 5).

g ﬁ;:tt?;;vi {:::nm lE;m“ for Nigeria is thﬂf hman rights principles are adngtﬂi by
principles of Bﬂ?cma::. Eodm -E:E-rI yan Constitution, human rights are mc{-)g[?w':d ﬂ:
human rights guiding poper 00" Of Kenya, 2010, art. 10 (2)(b). The princples
; EOvernment agencies and state organs will curtail abuse of human
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the Repulylic of South Africa, s 24(a)). This right is interconnect
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To be able to tackle governance challenges, human rights
governments in the manner they govern the mining industry, S
rights and effective governance based on the rule of law is nee
development (UNDP, SDG 16 Peace, justice and strong ins
should be embedded in the mining laws and policies to a
eavironmental challenges in the mining industry in Nigeria,

Mining laws should be strengthened to consider the protection of other human rights.
This will capture and address socioeconomic concerns and achieve sustainable
development on the long run. The relevant laws should take cognisance of meic:cmsulmti.un
and participation of affected communities and other stakeholders il:l ic decision making
concerning mining development. They should elaborate hc?w mining companies and
governments should ensure their involvement in decision-making processes and guarantee
access to necessary information regarding mining development.

prnciples should guide
DG indicates that human
ded to achieve sustainable
titutions). These principles
ddress socioeconomic and
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