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Abstract: 4

the limited company s wimessed an enormous increase clobally swithin the last decades
Similarly. there has been u Lrowing increase in (‘ur/mmh"ur!iril'iv.\ constituting crime. No
wondoer there has been reforms within the common law and statutes of vewrions comnirics fo
ambit of the criminal lavw and thus hold companics liable

o ! mternational conventions which allow holding companies
e for crimes. An ex s wanisation for F i (' '
liable for crimes. An example is the Organisation for Econontic Cooperation and Developnent

(O.E.C.D) 1997 Convention on Combating Bribery of Foreign Public Officials in International
Trade  Practices which is aimed ar enhancing  the 'ul;)hul fight against corruption i
international business. The aim of this paper is to attempt an (lﬁcl)_\‘.\i.,\' qI/'Ihu Islamic crinmineal
law to determine the Islamic law perspective 1o the criminal liahility of companies. This
hecomes imperative because the core essence of Islamic law is to regulate the affuirs of man in

relation to his Creator and the affairs of man in relation 10 his fellow man. Islamic law camot
therefore close its eves to the phenomenon of corporate crime,

bring the limited company within the
Jor crimes. In addition, there are

1.0 Introduction:

The common law case of Salomon v. Salomon' laid down the principle of
corporate personality which states that upon incorporation. a company becomes a
different person in law from its members. Lord Macgnathen held thatthe company is at
law a different person altogether from the subscriber to the memorandum and. that the
company is not in law the agent of the subscribers or trustees for them. This principle
has become entrenched as one of the fundamental principles of company law and has
been adopted in the company legislations and case law of different countrics especially
common wealth countries like Nigeria and Mulu_\'sin.:

It must be stated that it is from the principle ol corporate personality laid down
in Salomon’s case that the issuc ol criminal liability of companics flows. This is
because capacity to sue and be sued is one ol the consequences of the recognition of
legal personality. It is when an entity is regarded as a person in law that it becomes
capable of bearing rights and duties’

1.1 Corporate Personality under the Islamic Law o

In determining the Islamic law perspective to the criminal liability ot qumpunics. "
becomes imperative to examine the status of companies under ll.w lsla.mnc law. Thus,
the question is does the Islamic law recognise that a company is a rights and duties
bearing entity”?
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CAPessed by v andices pamely the abilite (o acqaire fpekies M the
! ‘ hit,

i ' | he vi Bae
eI dates T T hos aprecondition to legal capaciiy s the abl, Y 10 aequm

s Anown as Do The attribute of personhood 1y carded 'k
RN T
Vommad ax ot s taken tor pranted that o natural Persen from e ,
! ' Ty 4
Aomancally enpoy s the capacity 1o enjoy tights and obheations * u hile the - ‘
: . % ¢

e ciroviment ol the capaciy for execution as discretion (rpesiy ) and intelox

\‘tl\.h ni\ "II;’I; .
1 . "
\ecording 10 Nyazee', the Dhmmal is o trast lowing feom |, COYERant b,

U . =
the Tawgiver and the subjeet” Based on this. only natural PETSONS €an b asgiomes

the Dizmmad; which is a condition for Anyyval or legal capacity. This . Becayse .
. . oy, - -
natural persons are the subjects of the covenant.™ 1t is assumed that an aeyse o
Clal pen,.
r

cannotenter mto such covenant because it is incapable nl'di.schnrv_:in; eligiong 4 "

. a . . 11
Relying on this assertion means that the Islamic Jaw does not ack now o e
Capacity o a fictitous person and thus, the idea of COTPORIE personyl;; ‘
mcompatible with the Islamic law. Thus. it seems that the limited detinition wr

concepts of Dhimmah excludes the personality of a corporate eanty. However,
works of the carly jurists shows the tacit recognition of corporate persopalin oy
the 1mposition ol some rights and duties on some fictitious cntities.”” For Xample
[slamic history shows that States hayve been recognised as persons in Islamig oy
s because Stes in the Islamic craentered into treaties with other Mates. In addivon
the tradition of the Noble Prophet Muhammad (S AW) shows that govermmen; i
leeal person.”

Also, thearies of W/, /’t{l'lll/-"hl/ and the estate ol the deceased I SUPpUMY
of the doctrine of vorporie personality ol the state in Islam ™ ACtorm ol vicarious
hability existed where the Sie s held responsible for (he acts ol s emplovees
Worthy of mention also i the position on the deceased in Islam Following Muwzee s
submission will mean that o deceased who cannot perform: religious duties o
obligations does 1o ¢njoy  lepal personality in Islam. Howe ora deceasad b
recopntied as a person under (he [slamic law, in fact enjoying certain rights. s
submitted thi the legal personality of ;) company underlslamic law is higher than thal

(' » A f; o || - P . " A . o
i 1 dLLLll‘-L(’. ”“ R h(,(_d“\(__ | UHHPHII) cin d'\\.h“rgc d““c‘\ Ll”lt l)g[‘hlll” NULS

religions oblipgation. like the payment or Zakar ™ Although, it is convedad that
ompany ¢ 11 OME relipg s like ;
COMPANS cannot perfomy som. religions duties like Netlat, Reomactan Tast and Fhor (s
holy pilerimape 1o Meceq),
The effeet of 4 the above s (hat corporate personality under the Islamic b
can be divided into 1y broad catepories. The first eatesory i the total and absolie
|

—
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applies 19 only
Jdesenibed as qualitied pe rsonality
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natural persons, The seeond  category Lm be

hich applies 1o companics, States and the dead.”’
cecopnising he ey
Xistence of some Quy’
S. For ¢x

Another justification for r |
al capacity of companics under

slamic law is based on the ¢ pacity p
anic injunctions and Hadiths which

ample,itis provided in the Holy Quran'® as follows:

S3iillg )l e 1giglasy

is applicable to companie

~..And co-operate ye one another i rightcousness and picty™
[t is further provided:

*...Do not eat up your property among yourselves in vanities, but there be amongst you
business by mutual goodwil|™"?

It also provides:

e 0215 02 5,003 0585 01 1 LI 1y (154l 155 Y Tsiale il Lt
"0 you who believe do not 1ake the properties

among you by illegal means unless by
way of trade and mutual consent™?

Thus, the implication of the above ¢ provisions is that Allah (SWT) in His infinite

wisdom, permits business and mutual cooperation between men. The Qur'an permits

man 1o strive to make a comfortable living on carth. Ihcreforu. Islam permits and
encourages business and investment which can be through the purchase of shares in
companics as a means of living a comfortable life on earth. However. it must be stated
that the freedom to engage in business or employment is not absolute as such business
or employment must not be contrary to the general principles of the shari ‘ah.

The third justification for recognising corporate personality under the Islamic
law is based on the MaqasidShari'ah (objectives of the Islamic law). It means that the
Islamic law is ultimately premised on the benefit of man. The company as an artificial
entity can be accommodated under the Islamic law based on the MagasidShari ‘ah
which is geared towards the benefit of man and the community as a whole.

There are a lot of Qur’anic injunctions to support this fact. For example, the
holy Qur'an says:

g 0o pSale o Al p b
. w12
"OUuu uues nud aeend to inflict hurdshlp on you...

Again, the holy Qur'an in describing the essence of the prophet-hood of Muhammed
(5.A.W) says:
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SWEhave not sent you batas a merey to the world ™

This is 1o eive credence to the fact thot the mamn objective of [slamic law |
e protection and preservation ol henelits to man. Therefore, l\.“._”!,_._". Poli
cconomic and social activities of man that are geared towards conlerring benef;
man and humanity as a whole are accepted under the Isfamic faw,

e modern torm ol business through incorporated companics . —
through which benefits can be conferred on man and the society. It iy ““\ir\::‘.n.-,,‘.
agreed by the {amas (scholars) that the maqasid or benelits of the ), o l
classified mto three mam cancgurics.“' these are Dururiyyat (essential), i
(complementary) and lahsiniyvat (embellishments).”

The essential benefits which Islamic law seeks to protect are turther ¢, :
into five which are faith, life, lincage. intellect and property.™ Iherefore, just as 1hon
punished as a means of protecting property and retaliation (gisas) is leaalis.
means of protecting life,” so also business and trading is encouraged in order 1 help 1
individual carn a living and by so doing preserve life and property. As stated car e
modern form of business through incorporated companies can come under the amby -
the complementary benefits which Islamic law seeks to protect. This is because cun
help to protect and preserve life, property and intellect.

Therefore, the idea of a corporate personality can be accommodated vnder 1,

(Rt
LS4 H
-

[slamic law; such entity however. enjoys a limited legal capacity. As stated. the
personality under Islamic law refers to both real and artilicial entities.” The real leaat
persons under Islamic law are human beings as natural persons, while artificial persons
include companies. States and even the deceased.

2.1 Elements of Criminal Liability in Islam

Before analysing the position of the Islamic Law on the eriminal Lability of compames,

it1s imperative to explain the essence and elements of the Islamic criminal law.
Personal liability is the hallmark of criminal liability in Islam. This is because 2

feature of crime under the Islamic law is that it is regarded as an offence against

ALLAI(S.W.T) and man.* Thus, like the common law, the Islamic criminal law

individualistic in nature. 1t is provided in the Quran:

5 b Ol o oy 1853 53980313 07

“No bearer of burden can bear (he burden of another:; Bvery soul draws the seed of it
acts on no one but ilscll""”

o |
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U Muhammad (S.AW) was reporied 10 have reiterated the

' sPonsibility when he said that everyman shall hbave but that
I must however be noted (|
IS an exeeption o person

Lhe Noble Prophe
mportance of personal re
4 - ) . !
which he intended. 1t the payment of diyar (blood money)
: al responsibility, The compensation here 15 bome by members
amily in homicide committe
AlsoL o requirement of crimin

is that there must be clear prov

of the oftender’'s | , L e
din error or quasi wiltu! homicide
al Tiability or responsibility under the Islamic law

1si " 0 : _ :
1Stons on the offence.” In addition. the twin attribures of
mens rea and actus reusare also recognised under the Islamic penal system. The acrus
-cus Which 1s the — . _
reus Wl 18 the physical manifestation of crimes can be explained viza deliberats act
which aims at violating the law and an act which occurs by neglect or mistake.
which occur as a result of neelect

| | T
1 dew

and mistake are treated as lesser crimes than the

LN - “ilihe

- 34
deliberate acts,

Fhe application of the mens rea under the Islamic law is to the effect th

= ilal &

person is deemed responsible for a crime if he intends the consequ

xnces of such act
This 1s prc‘l}]iscd on the Qurianic injunction that states that a man can have what b
strives for.” The Qur'an reiterates this position when it said that intention in the hearts
is fundamental to responsibility. ™

The doctrine of aglor knowledge is also part of the meny rea. This docirine
implies that the offender must be capable of understanding. By this. only sane adults
are gencrally regarded as criminally liable. Also. the Holy Prophet Muhammad
(S.A.W) was reported to have excluded three persons from Hability. A child until he or
she reaches the age of puberty. a person in sleep until he wakes and an insane person
until he becomes sane.’” This further underscores the importance of mens rea or the
mental element to criminal responsibility in Islam.™ Therefore. criminal hability under
the Islamic law entails the commission of an unlawtul oftence with the mental capacity
and capacity of perception.
2.2 Criminal Liability of Companies under the Islamic Law

Generally. in determining the eriminal liability of companies under Islamic law.
all the above elements of criminal liability should be sadsfied. 1t is based on this that
Qudah Shaheed asserts that man alone is the subject of eriminal responsibilitn under
the Islamic law > Ile stated further that although institutional persons are recognised as
right bearing persons under the Islamic law, such institutional persons are however
incapable of criminal responsibility because of the lack of mental capacity or mens
realdt must be stated that mental capacity under the Islamic law. unlihe under the
common law includes agl or intelligence 1.e the capacity to understand and thus, it may

be difficult 1o prove that a corporate body had the aq!.
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However, Based on the carlier submission that o corporate cnnty Chjoyy,

i
nited and quahitied personality: the conditions of crinmmal responsibility of Nitury)

petsons should not be npidly applicd to the company which is an artitici peton |,
sutlices theretore that o corporation has the actus rens and the mens rea of iy, Ation
without satisfying the aglor knowledge.

The justification for the criminal liability of companics undu the Islamic [4, i
that firstly, a company can commit crimes un(ILr the Istamic law." and these COrPorate
crimes can Gl under the oftences of Taazir.”! The Tu'azir offences are regulated by
the consensus of opinion of the Islamic scholars taking into consideration the
circumstances relevant to the particular time. The rules on 7w azir are essentially based
on the discretion of the Islamic scholars with guidance from the Qur'an and the
Stummah. Its essence is to justify the dynamic nature of the Islamic law as guidance -
all times and for all ages. Therefore, corporate criminal liability under the Islamic |qy,
1s justified because of the realities of the times in which companies as a constant feature
of modern living commit crimes through some of their activities.

Sccondly. the requirement of mens rea or mental capacity can be satisfizd
through acknowledging the corporate culture of the corporation. The corporate cultyre
means the practises. written and unwritten rules existing in the company. However. j; 5
conceded that aglor knowledge as a component of the mens rea may not be casy 1o
satisfy in the case of a company because of its artificial nature. But. based on the earlier
submission that a company cnjoys a limited and qualified personality: the conditions of
criminal liability of natural persons who enjoy absolute legal personality should not be
rigidly applied to the company as an artificial person with limited and qualified
personzlity. This is because of the fact that rulings on the shari‘ah are of two types.
The rigid rules fixed by Qur 'anic injunctions and the Hadiths™ and the fexible rules™
which are subject to change as dictated by circumstance and the need of the society.
Thus. criminal liability of companics falls under the category of flexible rules. After all.

the purposc of Islamic law is (& proteet public interest, ensuring good and minimising
harm.**

3.0 Sanctioning Companies under the Islamic Law
Having established that the Islamic law can accommodate the idea of holding
companics criminally liable, it is imperative to examine the Islamic Jaw position on

sanction in order 10 determine whether companies can be validly and adequately
sanctioned within the ambit of the Islamic law.

3.1 Sanctions under the Islamic Criminal Law

Unlike the common law. the ultimate goal of sanction under the Islamic law 1s
known by Allah (5.W.T), who is the ultimate law maker and law gi\'cr.'"'

B
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AS regards the poul

. sanction under the Islamic low. o major goal of
pumishment under (he l

\l.mm ctiminal law s
uuh\uln.ll\ the community in which the

\\|IO|L :\Il\r all, Allah (S.W
His creatures. Theretore

the protection of the interest of

crime has occurred and the o ety as a

-l

) has nothing 1o lose in the comniission of crime. by

INTET protecting the interest of the society that the nghis of
the victim of erime are

recognised as a feature of punishment under the I<lamic
criminal law.
By this, the Islamic criminal |

AW ries 1o satisfy the hurt of the vieun or
family, llch‘ forgivenes

ss by the vietim can amchorate the sanction in
" For ex Nample, in crimes of (isay (ret

forgiveness by the victim aflects the s

specilic
ahation) and divar (blood mone

sanction imposed. Like in the case of intentions!

crimes.”

homicide for which the normal sanction is the gisays, but when the \uum or his [umi

foraives. then the givas is overlooked and only the divar is paid.™ ln the same

R |

forgiveness by the victim can mitigate the sanction for (a a=ir crimes.

Asides the alorementioned. the traditional common law a ‘

“ ll\ ‘\lﬁ \.4\.:“21;\.??;\'.
retribution, rehabilitation and incapacitation are also ['LnCClC\l m the Islamic cnminal
law: ™" especic vy the coals ol deterrence and reformation.™ For e, imple.

vey el pre s
l‘\ I‘ 11§20 N

prescribed tor some Mncdud™ ollences are severe and this might be in order 1o serve

deterrent to others. Furthermore. the Qurtan prmldc\' that sanction should be intlicted
in public so that it can serve as a deterrent.™ th purpose ol others witnessing is o
them to be deterred from committing such offence.?

Also, the reformatory aim ol sanction under the Islamic eriminal justice svstem
is based on the principle of rawha or repentance which is evident in 4 number of
Qur-anic verses showing that Allah (S H Iy most mercitul and oyl withng o

forgive his creatures of whatever sin or erime: ™ 1tis provided in the Quran
Ny ot h‘—L'J ‘-’lJ"JL' r‘at’b') L(""'.’I N .)'-'S‘ Na S.‘ J"-’" - ['"f"f'.‘"-' L"J’
“We showed them sign alter sign cach greater than its tellow and We seized them with

) : N
punishment, in order that they might turn (1o us)

" . . W) . . v ' \ |l \-‘l . | [ 1
The Quran provides™ that Allah (S W 1) has nothing o gain by punishing s

creatures other than for man to tarn o Allah i repentance,

3.2 Application of Sanctions to Companies under Islamic Law
The recuunianm. 6F T (d;.\g.-umw}» sianction under Islamic aw is g muost

) . & TR ~.(lj.,-.-_ " :
appropriate justification for punishing companies for erimes.”" This is because 1a a=
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Gnctions are discretionan sanctions which are not expre ssly preseabed by the Qye g,y
: . ) o retior fones ratia
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Nevertheless, this discretion must not contradict the general principles of the Qur
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explamad as lollowed

() Fimancial sanctions are part of the e azir sanctions recognised under the [slimge

o

crimmnal law. Generally. financial sanctions under the Islamic criminal law can by

. a . (3]
through payment of line or destruction ol property.
and based on public interest. Thus, it 1s submitted thar ¢

Ihe amount of fine 1o A
¢ o b

imposed 18 discretionary ine

1« appropriate as a sanction for companies under the Islamic law.
b Vwoarakor boveott is another example of fa wzirsanction that can be app
companics. It was practised by the Noble Prophet Mohammed (S.AW) and even oy

Culiphs afier him. This simply means that the community severe dealings with (e

hed 10

offender for a limited period of time until he repents. The Holy Prophet Mohammag
(S.A.W) enforeed this puhishmcnl on three men who did not participate in the farle
of Tubuk. So they were boycotted by the Muslim community for fifty days.”
Therefore. it is submitied that mugatahcan be adapted in punishing companies. This
can be through suspension of their license for a period of time and 1t will serve the
purpuse of boycott. since by so doing. the goods and services of such companics
will not be used by the society.

(¢) Jahdid (threat or warning) though not a sanction under the Islamic law. can
however be applied to companies. This means the offender is threatened with the
imposition of harsher sanctions if he does not reform his behaviour. [tis submitted
that this will be an effective sanction for companies under the Istamie law.

(d) Nasihat (admonition) can be another way ol sanctioning companies.  Nayiiammeans
reminding the offender that he has committed o crime.®! The essence of admonition
is 1o reform the offender, In applying this 1o a company, it takes the form of 2
warning and is similar to the Tahdiddiscussed carlier.

(¢) Tashhir or the public disclosure of the conviction of the oftender is another form ol
fa azirsanction. 1t is mostly used for offences bothering on breach of trust, forgery
and dishonest acts generally. The essence of this sanction is to draw the attention of '
the public to the act of the offender. Therelore, this sanction can be administered in
these modern times by publicising same through the print and electronic media. As
a sanction for a company, it is similar to the sanction of adverse publicity practised
in jurisdictions like the United Kingdom and the United States. |
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4.0 Conclusion

The ic criminal law iur e .
Islamic criminal law jurisprudence is still evolving in the area of corporate

criminal liability. Nevertheless, there is guidance from the Holy Qur'an, Sunnah, Qiyas
and Jjmashowing that Islamic law can and should in fact accommodate corporate
criminal liability. In addition. some recognised sanctions under the Islamic law can be
applied to companies.The aim of the Islamic law is to regulate the aflairs of mun in
relation to his Creator and the affairs of man in relation to his fellow man. Islamic faw
cannot therefore close its eyes to the phenomenon ol corporate crime.
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