nouena
university

COLLEGE OF LAW, OGUME

TRk, | Lo

" _,‘ \: "
o i
:_j.“: 3 =
e
S




COLLEGE OF LAW OGUME

“

LAW JOURNAL

Vol 7, April 2019
— T O e T e

EDICTORIAL BOARD

ADVISORY BOARD
Hon. Justice F. F. Tabai (JSC) Rtd.
Hon. Chief Justice Mrs. Kate Abiri C. J. Bayelsa State
Prof. Hon. Justice D. D. Narebor
Hon. Justice Ebiowei Tobi
Hon. Justic A. A. Onojowo

EDITOR IN-CHIEF
Prof. Bibobra Bello Oroubebe, F.A.LR, LL.B (Hons), BL, LL.M and Doctor
of Juridical Science (SID).

SECRETARY TO THE EDITORIAL BOARD
Okon Theresa Sebastian, LL.B (Hons), BL. & LL.M

Iill




LAWJOUR. ALVOL. 7

TABLE OF CONTENTS

Making the Nev Administration work for the Nigerian People and Promote National Cohesion

Professor Bibobra Bello Orubebe

Judicial Interventior  Arbitration Awards in Nigeria edsari.dbans
Olufunke Aje-Fumiyide

ADi tic Appraisal e Fi ime: ffshore and Inland Basin Production Sharing
iagnostic Appraisal of the Fiscal Regime: Deep Offshore land B ninye Okechubwu

Contract Act in Focus
Abdullahi Mohamed Kontagora

An Appraisal of Major Components of the Migration Policies of Nigeria, 2015
Josephine Aladi Achor Agbonika

Idachaba Martins Ajogwu

An Appraisal on the Doctrine of Prescription and Adverse Possession of Land Under the Statutory
Laws in Nigeria Dahiru Mohammed Umar

X-raying the Legal and Administrative Consequences of Divulging Confidential Information in
Taxation Ass. Prof. Olokooba S. M.
Awodun Muritala

Nature and Value of Purchase Receipt in Conveyance Transactions
Dr. Solomon O. Afolabi

Adopting an International Human Rights Standard on Access to Water in Nigeria Reflections
from South Africa OL Niyi-Gafar

The Boko Haram Terrorism and Education in Northern Nigeria
Joshua Ajasin

Legal Protection of Maternity Rights of Women under the Nigerian Employment Law
S. M. Abdulmalik

The Chief Great Ovedje Ogboru Anniversary Birthday Lecture Theme: The South-South Quest?
Professor Bibobra Bello Orubebe

Nigeria Association of Law Teachers (NALT)
Part 1. The NALT Uniform Citation Guide-Style of Referencing

[lvii

Page

Page
Page

27

Page
46

Page
59

Page
78

Page
87

Page
96

Page
105

Page
124

Page
135

Page
160




- LAW JOURNAL vgq,
w ol

o

ing an International Human Rights Standarg o T
Adopting Reflections from South AfricaA ccess to Water In Nigeria

OL Niyi-Gafar’
ABSTRACT

ional human rights law, water is a human right. Guidelines have been laid out for
owards ensuring a progressive realisation of access to water. South Africa has
cmbarked on an enviable approach towards a prf)gressive realisation of access to water. Nigeria
on the other hand has'strugglcd towards ensuring the same for Nigerian citizens. This paper
highlights the intematlongl law provisions and guidelines on access to water and sets out
reflections from South Africa. It recommends that Nigeria should consider an adoption of some
of these guidelines towards ensuring access to water for Nigerian citizens.

{nder Internat
col]_c,ideration t

. INTRODUCTION
is the most essential requirement for all living beings apart from air and it is impossible to

Water

live without it. Due to its great abundance, water is generally a very inexpensive resource.
However, the availability, accessibility, sufficiency and quality of water for domestic use in
Africa in general are worrisome to say the least. Nigeria is endowed with water resources. Rural
communities” source for their water from rivers and streams while in urban areas those who can
afford to drill boreholes and wells for their domestic water and many more have resolved to
buying water for their domestic use. The modern use of water is multifarious, exhaustive and
extensive. Perhaps this is the reason why water for domestic use remains inaccessible and
inadequate.

One of the challenges of access to water in Nigeria is found in the scanty literature available in
this regards especially with regards to the law. Much has been said of water as it relates to its
availability and accessibility, yet its core relevance as a core human right is still on the back foot
in Nigeria.
Scholarly writings on access to water are in abundance in South Africa. Perhaps this is one of the
reasons South Africa is improving in the area of access to water generally for its citizens.
Furthermore, South Africa has taken positive steps by constitutionally guaranteeing the right to
water ! The South African Constitution provides that "everyone has the right to have access to
sufficient water"*2 This provision of the constitution has encouraged even the poor to ask for
their right to water and to demand a fulfilment of this right.

According to Winkler, water is a prime necessity for life and it is one resource which makes
possible the development of all others®’. Botkin & Keller have also analysed and calculated the
quantity of water available for human use which would include agriculture, industrial*™* etc. they
stated that "._the amount of water for which people, plants and animals on earth compete is

" Lecturer at the Department of Jurisprudence and International law, Faculty of Law, University of llorin. Email:

?sll.niyigafar@gmail.com :
. See Section 27 of the Constitution of the Federal Republic of South Africa 1996. Hereafter 1996 Constitution.
10y Section 27(1) (b)*
el o s Geller E.S. Winett RA. and Everett P.B, preserving the

1982)

fsr:viranmem(Pergamun press incorporated, USA ;
| Science. Earth As a Living Planet (John Wiley And Sons,

; Botkin D. B and Keller E.A, Environmenta
Nicorporated, Canada 1998).
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455 ever stated the quantity available for_ hurmg,
much less than 1% of the total"*”. None has how | Law instruments have recogniseq t

consumption as potable water.**® Several Internationd right. Kok and Langford have afﬁnne:
importance of water and as such have recognised it as af Ether rights, particularly the right fo
that the right to water is "an indispensable clement 9 dor healthy environment and v,
adequate food or nutrition, to health and a clean o 5
conservation"*’.

The Committee on the Economic, Social and Cul
15 on the right to water.**® The General Comm¢
sufficient, safe acceptable, physically accessible an
use. Regional declarations too have recogn
declaration, for example, which was adopted at t i
Heads of state and government declared that they W

: . ive jurisdictions
access to clean and safe water in their rTspchl“Vf)iJ:(;;g it reflects a consensus and a poliigg
Although these declarations are not lcga y ’

o ising the right to water. o
: 4 nizing and realising . Other
B e N recgfdﬁc gbligations related to access to safe drinking

i ional human rights treaties entailing sp T e
internationa g tion on the Elimination of all forms of Discrin gainst Wone,
water include the Conventio e Convention on the Rights of the Child (CRO),

i i d th . o
(CEDAW), iagggte‘irltrilci ;)72‘1 (erélczl;(lzj)). aI:]/Ian y Constitutions contain explicit references to
?idg%[:tte(? »:/I;ter sor(ne of which are Bolivia, the Democratic Republic of Congo and South Afriey

Other Constitutions contain a general responsibility on the part of state to ensure access
40 Nigeria falls under the latter. ‘ |
X?:Zr bui; I:th(’:;rl}?ave noted that the Nigerian Government has enterefi into a number of treatie
and gut in place pieces of national legislation to prevent water'pollutlon i.e. the promul'ga.tmn of
the {)Nater I;lesources Act (1993) no 101%'.  This however is not the same as pl'O'Vldmg &
potable water or making it a fundamental human right which is one of the core contributions of

this research. : : : 2
The principle of universality of human rights is the cornerstone of international human righs

law. This principle, as first emphasized in the Universal Dgclaration on Human Rights_ in 1948,
has been reiterated in numerous international human rights conventions, declarations, qu
resolutions. The 1993 Vienna World Conference on Human Rights, for example, noted that it
the duty of States to promote and protect all human rights and fundamental freedoms, regardks
of their political, economic and cultural systems.

- hts adopted its General Commep;
:;:r?sl ::,‘%l}:e effect that everyone has a rightlzg
d affordable water for personal apd domestic
the right to water. In t'he Abll.]a' (Nigeria)
he first Africa-Soth Amer‘ca.SU.m.mn in 200
promogcstgthe rights of their citizens to pyy,

ise

#5% page 393 Botkin D. B and Keller E.A, Environmental Science. Earth as a Living Planet (John Wiley And Sos

Incorporated, Canada 1998).

® Dictionaries and web definitions have defined Potable water as drinking water. the
WHO{UNICEF Joint Monitoring Programme (JMP) has defined drinking water as water for
ingestion, basic personal and domestic hygiene and cooking. This is found at

www.who.int/water_sanitation_health/mdg |/en/ accessed 3 March
2014,
“7Kok A. and Langford M, The Right to Water o

458

G 1.C ‘ : s . |

Egbr::rt;rzmgmment no 15 “The right to water h_tgp://www.unhcr.org,/r(:fworld/doc1d/4538838d|”“m
h

: . p 0
w0 —Rui[’g'ﬁ/thw‘-;;:-ccro'zagurgoafis/{\FRlSOUTDECL.PDF see paragraph VI, no. 18 and 19 accessed 3h"‘.lj‘r:nul[*j
and Sanitati : T ina.php:
iiﬁc‘icesscd 10 March 2015 on found at http://www.womenforwater.org/member/pagind m\;tiv'
Atsegbua, L., Akpotaire V.. Dj . v, (ADSD
Lingae, Nigesia 2004;)‘ ire V., Dimowo, F., Environmental Law in Nigeria Theory and Practicé: (:

acﬂ}"“'j 4
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lication of General Comment 15 in Nove
gince ¢ Eeru:f O e recognising the right to water as a?:;lraﬁ()r?Z‘,nthere has been an increase in
e 1% articipatory process to review its le‘gislation and polglci
adfl)}(’:;e framework, like South Africa and Ghana"”.
pot ica, there is concern and action. Many African countri :
Acr;’:rsn lfiﬁle, Botswana and Swaziland have undertaken combined i:;?:r:;fignii \s:tl:rhré:gl:a’
:nageme"t plans. The African Ministers' Council on Water (AMCOW) was founded in I\iiger(:iz
in 2002 t0 handle the prpblem o.f access to potable water and sanitation. The Rural Water Supply
nitiative (RWSSI), which was }mplementeq by the African Development Bank (AfDB), aims at
oviding 80% of the rural African population with drinking water and sanitation by 2015. It is
imerestiﬂg however to know that with all these conferences, summits and declarations the

[propose !

162 g
- Some governments have
es, and improve its legal and

d water bill in Nigeria has still not been passed into Law.

|
2. INTERNATIONAL AND REGIONAL LAWS

The Universal Declaration of Human Rights (UDHR) was adopted by the United Nations
General Assembly on the 10th of December 1948. This was the first declaration which spelt out
the basic rights that all human beings should enjoy civil, political economic social and cultural
rights. These rights have been accepted as fandamental human rights which should be respected
and protected.

The international human rights law are laws laid down by the international bill of human
rights464 . which states are become bound to by becoming parties to such treaties. Once a state
has ratified International human rights treaties and the government of such a state has adopted
domestic measures and legislations compatible with it, then they are duty bound.

Over the years, international law instruments that have explicitly mentioned access/right to water

are the following:

Committee on the Economic Social and Cultural Rights

General Comment no 15 which is an authoritative and extensive interpretation of the right to
water was adopted by the UN Committee on Economic, Social and Cultural Rights at its twenty-
ninth session in November 2002. This Comment provides guidelines for states parties on the

interpretation of the right to water under two articles of the International Covenant on Economic,

Social and Cultural Rights*® (CESCR) — Article 11 (the right to an adequate standard of living)
and Article 12 (the right to health) which includes potable water. The General Comment clarifies
the normative content of the right to water by articulating the individual elements of the right,

%2 ‘The right to water and sanitation’ ht[g://www.righltowatcr.info/Qrogrcss-so—far/nalional-Icgjslalion-on-the-rim
to-water/ accessed 5 March 2015.
*ibid

%4 The Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights
(ICCPR), The Two Optional Protocols and the International Covenant on Economic Social and Cultural Rights

(ICESCR) All These Form The International Bill of Rights. . .
International Covenant on Social and Economic Rights (ICSER) —is a multilateral treaty adopted by the United

Nations General Assembly on the 16" of December 1966 anq came into forcc. from 3" January 1976. Its parties are
committed to working toward the granting of economic social and cul{u(a! rights to individuals including right to
health, right to education and even the right to an adequate standard of living. As of July 2011, the Covenant had

160 parties.

lloe i
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: : ciated state pari
such as availabilj ' gt utlines the asso les
T ity, quality and accessibility. It also |3de obligations t0:

obligations and certain international obligations. These incluce. directly or indirectly with g
*  Respect the right to water by refraining from i e
enjoyment of the right; :

e Protefcththe right to water by preventing third partics =
enjoyment of the right to water: and ECEiE. sy 4

. Fulfil the r‘igght to water by adopting the necessary i g 5
realization of this right.

m interfering in any way wjyp

. oriminati in
The Convention on the Elimination of all forms e lesizgr(;lelgc:'ti;)oez a/:%:] i:tten‘lzz,i:)nn:;
(CEDAW), adopted in 1979 by the UN General Assembly, 15 :—)ticles it defines what constitutes
bill of rights for women. Consisting of a preamble s ? nat’ional action to end sych
discrimination against women and sets up an agenda otr tate parties should ensure thy
discrimination. It further provides under article 14(2) (h) th.a Selations to housing, sanitatio
rural women enjoy adequate living conditions, pa.mc.ularly < p : 5
electricity and water supply, transport and communications.

The Convention on the Rights of the Child (CRC) : ial ri

This convention incorporategs specific civil and POHF‘CHI and ecp nomnijc’r:u,l‘greﬂt:;;gnsoxli:]fgt:
of the child. It specifically focuses upon giving Chlldfe“ " vmcelfl ti np —p statt; artie

states that children have the right to health, PlaC}ng the obliga ‘? cgmbat disSas S to
implement this right, especially through appmpr_]ate measurgs I o Py i ak@d
malnutrition, through the provision of adequate nutritious food an; f{) 663{[1_ e g o €r taking
to consideration the dangers and risks of environmental pollution™™. The omgu ce on the
Rights of the Child has repeatedly clarified that the e.ntlFlement to an ade:ciluatde6 7stfll’l ard of living
provided for in Article 27 includes access to clean drinking water and latrines™".

Regional Law ¢ capen Z
Instruments have been adopted at regional levels to reflect or highlight the human rights

concerns of the region and to provide specific mechanism for protection. Thege regional
instruments as it relates to the protection of the right to (access to) water are discussed as
follows: ' v

1 The 1988 Additional Protocol to the American Convention on Human Rights in the area
of Economic, Social and Cultural Rights under its article 10 stipulates that everyone has the right
to health, meaning the enjoyment of the highest level of physical, mental and social wellbeing.

2 Article 14 of the 1990 African Charter on the Rights and Welfare of the Child confirms
that every child has the right to enjoy the highest attainable state of physical, mental, and

“5 Article 24 (1) (c).

46 ch for exgmple Pz'iragraph 61of the concluding observations of the committee of the rights of
the child: Ethiopia which bothers on Standard of living. Under this paragraph, the committee states
its concern on the number of children who do not

chi]dr(?n to adequate. standard oflivi.ng. See United Nations Convention on the Rights of the Child,
committee on the rights of the child forty-third session; consideration of reports submitted by
states parties under Article 44 of the convention. CRC/C/ETH/CO/3 | November 2006

oo ] 1
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t defines State obligations as pursuing the S -

King m 2001 European Charter on Water Resources which was ad ke i
Th ' : opted by the committee of

Tt the Council of Europe, under Article 5 confirms that everyone has the righ
Mims.tefs tity of water for his or her basic needs. SRS
wfficl®™ " ater is not explicitly defined in some of the regional covenants like 1950 European
tion for the Protection of Hur_nan Rights and Fundamental Freedoms, 1969 American
convention on Human Rights, but within these Covenants the right and respect to human life
o rovide for'®® and since water is vital for human life, and both unsafe water and lack of
we(fafion are the world’s biggest killers, the right to life cannot be ensured without the full
: hese rights

ecognition of t . '
settled fact that internation

conventions and treaties and it S |
rovisions/pronouncement on 'w'ater 3
pothered adopting laws recognising a human rig
implementing it. ;

The 1948 Universal Declaration on human rights was
water would one day be a contentious issue. However,

(hat the lack of access 10 clean water is one of the grea
According to the United Nations, about 1.2 billion people live in areas of physical scarcity and

another 500 million are approaching the same. Furthermore, one quarter of the world population
face economic water shortage especially where countries lack the necessary infrastructure to take
water from rivers and aquifers.m According to Barlow'’? every eight seconds a child dies of a
waterborne disease. These deaths could have been prevented if their parents had money to pay
for water. She also reiterated that a third of the world's population is suffering from water
shortages. The United Nations estimates that by 2025, two-thirds of the population will be
affected by water scarcities’”. According to Red Cross, about 4 million people die each year
from diseases associated with the lack of access to safe drinking water, inadequate sanitation and
poor hygiene and some 4 thousand children die every day from these same associated disease

Furthermore a new World Bank reports says that by 2030, global demand for water will exceed
supply by more than 40%, a shocking prediction that foretells of terrible suffering unless urgent

al law has recognised the right to water under various
is also settled that certain regional laws have made
However not all nations, including Nigeria, have
ht to (access) to water, let alone enforcing or

It is 3

written, without the slightest idea that
in 2010, it is not an exaggeration to say
test human rights violations in the world.

o health and also

“* Like the 1961 European Social Charter which states under article 11 that everyone has the right t

removal of causes of ill health.
w found http://www.righttowater.info/progress-

469 )
The right to water and sani
so-farhimeline-2/ accessed 15 February 2015 a _
The European Charter on Water Resources, 2001, The African Charter on the Rights and Welfare of the Child,
1990, The Convention on All Forms of Discrimination Against Women, The Geneva Conventions and their
water e.g Articles 20, 26, 29 and 46 Geneva

Additional Protocols (which especially recognise a right to drin!(ing : .
convention 111 (1949) and the Intern ¢, Social and Cultural Rights (ICESCR)

ational Covenant on Econon)n .
) UN Water Scarcity | International Decade for Action Water for Life 2005-2015
Maude Barlow (in an interview

) Available at hllp://www.foodandwa(crwalch.org/maudc-
barlow/. Interviewed

on = see
hitp://edition.cnn.com/2010/TEC H/science

tation under regional human rights la

/01/07/water. ustice/index.html accessed 15 July

ibid
: Red Cross “water sanitation and hygiene”, at Imps://www.erCFOSS.rl/‘dbOUl-I'Cd-Cr()S.\/wuler-sanita[ion-and_
Ygiene accessed 9 October 2018.

1100l
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attention is paid to redressing this.*”®  According to Bucknall,_ in a pl:ess erelia;ﬁ,c glel 1
priorities of food security, renewable energy, and adaptation :197gllmate change, p €alth g
urbanisation cannot be addressed if water is not well managed™ .

R LAW REFLECTIONS FROM SOUTH AFRICA .
iaws S\}:]r::n?iing access to water in South Aerca areI cqmp:eh;r;s:;z te)\lr;crln (:u(:tfeaz(c):slrsn::‘i:tjtle'm
i i ative research is to find a solution to : ‘Water i
Lti];el:?:st:kfir:}g“; f:?xr:‘;ra;m South Africa. The question one would asl_< |s.why \:ilol-lll(t)h Africa W.h°"
there are other countries? According to the World Health Organlsatlon (_ ) and Uniteg
Nations Children's Fund (UNICEF) eighty percent (80%) of African countries are Off track fo
the sanitation and water Millennium Development Goal (MD(;') target apd Nigeria 15 one of
these countries while South Africa is not*”". Although South Africa is an arid land and its wagers
is gotten from Lesotho, the number of people having access to drinking water can in no wa
igeri i fits population without access to potable water*™
compared to Nigeria which has almost half of its pop ) gl
According to the 1996 South African Constltutlon,'govemmem is establis ed in three spheres:
national, provincial, and municipal.**" The legislative and executive authorities of these three
spheres of government are determined by the constitution. The Constltutt'on under section 27(1)
(b) states that "everyone has the right to have sufﬁcneqt food and water". There are m.ro major
provisions aside the constitution which relates to the right to access to potable water in Soyg
Africa. These are the Water Services Act of 1997**' and the Natlo_nal Water Act of 199§.
The Water Services Act (WSA) was adopted to provide for the rights .of access to basic water*®
supply and sanitation services™’. It further provides that water services mstltutl‘ons must take
reasonable measures to realise these rights and that every water service authority must in ts
waters services development plan, provide for measures to realise these rights which are subject
to the limitations provided for in the WSA*®, .
The NWA in its preamble states that water belongs to all peop!e and the national govez]smem
through the Minister of water affairs and forestry acts as the public trustee for the people. ™ The
Act ensures that the nations water resources are protected, used developed conserved managed
and controlled in ways that meet the basic human needs of present and future generation. It also

5 “Utilities seec water demand outstripping  supply by 2030 11  October 2012
http://www.ciumcdiaAcom/indcx.php/latest-press—

relcascs/i(em/783-utiIilies-scc-water-dcmand-outstripping—supply'
b¥-2030 accessed 9 October 2018
6 hap J/www.circloofbluc.org/watcmcws/zol0/world/wor|d-bank-reporl-cndorses-intcgrated-approach-lo-mm'
management/

47 Jackie Dugard (2013) ‘Urban Basic Services: realiti

es rights and resistance” in M Langford, J Dugard, T
Madlingozi and B Cousins (eds) ‘Socio-economic righ

ts in South Africa Symbols or substance? Cambridge
University Press.
e Progress  on drinking  water and sanitation 2012 update ~ found ¥
h_ttp_://www.unicef.org/media/ﬁles/JMPrcDorQOIZ.Ddf accessed |1 March 2015.
“” The Minister for water resources Mrs.

Ochekpe on the 22nd of March 2013(world water day) stated ata pes |
conference that 80million Nigerians do not have access to potable water. ’
% See section 40 (1) of the 1996 Constitution,

:‘“z No 108 of 1997.

* Section | Basic water supply has been defined by the WSA as "the prescribed minimum amount o ?,::
w(;isary for the supply of a sufficient quality of water to support life and personal hygiene". see section lo
*** Section 3 (1) of the WSA of 1997
“* Section 3 (2,3 and 4)

** Act 36 0f 1998
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romote equitable access to water and to establis

uty to Prove
mer?ateyc ommunity rural and gender representation.**
0

- ans as a result of the provision of the right to e

o (o ensure a fulfilment of their right to wa:vea:t.e:):r::drtgfag(lmsmut“?"al guarantee

City of Johannesburg (also known as “the Phiri case™).**’ Teheczzesels e
p to the constitutional court which is the highest court on constitutrigiz\lﬁrgnt‘tthe

south Affica there is a Free Basic Water Policy which aims at providing basic wat:;e;;
cspecially those who are most hit by the problems of access to water. In this case, Free
pasic Water (FBW) in the quantity of gbput 6,000 litres is provided for each household t;y the
ity of Johannesburg to the people in Phll.'l. The respondents in this case, installed prepaid meters
25 8 COSt TECOVETY measure. These pr(?-pald meters are to the effect that water stops automatically
and immediately the FBW or credit supply ends. The applicant in this case challenged the
constitutionality and lawfulness of prep'aid water meters as well as the sufficiency of FBW. The
high court judge, Moroa Tsoka, rgled_ in the favour of the applicant finding that prepaid water
system Was unlawful .and unconstltu'tlonal. The court granted applicants 50 litres of water per
person per day as against the 6,000 litres per household per month which the respondents made
provided for instead. On appeal by the respondents, the Supreme Court of Appeal granted 42
litres instead stating that the quantity for dignified human existence in compliance with section
77 of the constitution is 42 litres per person per day it further ruled that it was unlawful to install
prepaid meters and to cut off FBW was unconstitutional. Still dissatisfied, the matter went to the
Constitutional court which is the apex court to determine constitutional matters. The court (O’
Reagan J) noted that it was the first time that the proper interpretation of section 27 (1) (b) of the
Constitution will be raised. The Constitutional court after considering the two issues rose in the
previous courts ruled that the city's FBW policy falls within reasonableness and was not in
conflict with either section 27 of the constitution or with the national regulating bodies. The
court also ruled that the installation of prepaid meters in Phiri was lawful and so the orders made
by the two previous courts were set aside. Although the people of Phiri lost this case it does not
mean that the right to water was not recognised. There are many other cases in South Africa
which enforced the constitutional provision of the right to water. What the Mazibuko case did
however was to interpret the meaning of the constitutional right to water and also show that the

people had the right to participate and be heard on such issues. &

h suitable institutions and ensure

fazibuko
?eg“l"” e

citizens

4 LEGAL ACCESS TO WATER IN NIGERIA*
Nigeria is a Federation situate on the West Coast of Africa, with a land area of about 924,000 sq.

km. it is made up of 36 states, 776 local government areas and the Federal Capital Territory
(FCT), Abuja*”’. Nigeria's climate can be described as semi-arid in the North and humid in the
south. Although there is a temporal and spatial variation in water availability between the north
and south in Nigeria, it is still considered to be abundantly blessed with water resources”' . The

48 .
® section 2 (a) and (b) of the WSA of 1997

4
" (CCT39/09) 2009 ZACC 28
Cristy Clark ‘Participation and the right to water- the Mazibuko case’ (2010) 19 Human Rights Defender 12-14.

4

" 1A Trokalibe-Goldface ‘Water Management in Federal and Federal type countries: Nigerian perspective’ also

I%nd aF MDZ//WWW.fommfed‘org/en/ﬁlobal/thcmatic/walcr papers/Joe%20Goldface en.pdfaccessed 13 June 2014.

™ Section 3 (1), (4) and (6) of the 1999 Nigerian Constitution.
Di O.B. Akpor and M. Muchie 2011. challenges in meeting th
h'S[."bU.“Oﬂ Sector 4 Journal of Environmental ~ Science
Up://scialert.net/abstract/?doi=jest. 201 1.480.489

¢ MDGs: The Nigerian Drinking Water Supply And
and  Technology —480-489 also at

[l102]
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country is divided into ¢

i ’ 5 . iver Niger and Rj
Benue and thejr numeroy ight hydrologica| areas drained mainly by the River N1g ve

: S minor trj . ke Chad and the Oguta Lake an
rivers .th?t discharge into thengrltircl)t\):/l;:nes asl wcell a:rgz,nttr;eg:if the country’s (then) estimatec
160 million Population does not have accec:;satoargtagle water. %
There are three tiers of government in Nj éria p&hiCh are Federal, State and local governmentg
These tiers of government share rcspomibigmy for water resource management. £

> the Federal level the water laws are" Water Resources Act 1993, Minerals Act 1990, Nigerian
Institute of Water Act (NIWA) |9§7 and the River Basins Development Act (RBDA) 1990. The
Water Resources Act is the main wa’ter law in Nigeria. This law does not ensure access to water
as the provision it makes is the right to (take) water from rivers and streams is not the same as
the human right to water which entails the right to an improved water source. The Nigerian

Water Resources Act (WRA) provides that anyone:
“(1) May take water without charge for his dome
his livestock from any watercourse to which t
or
(i) may use water for the purpose of fishing or for navigati
that such use is not inconsistent with any other law for the tim
or
(iii) who has a statutory or customary right of occupancy t . .
take and use water from the underground water source or if abutting on
the bank of any watercourse, from that watercourse, without charge .for
domestic purposes, for watering livestock and for personal irrigation
schemes."*” ;
The human right to water guarantees much more than a right to take water from a river or the
permission to make boreholes for domestic water. A human right to water considers the
accessibility (the distance of the water) as well as the quality of the water. Water for domestic
use is expected to be of improved quality and surface waters are not considered as ‘improved
quality.’
The Federal Ministry of Water Resources (FMWR) is the institution responsible for the
application of the Water Resources Act. This Federal Government Agency is responsible for the
formulation of policies as well as the provision for the platform for the availability of water for
the use of the Nigerian citizens. The FMWR for example is responsible for formulating and
coordinating national water policies, development and management of large water resources
infrastructure, dam reservoirs, irrigation and water supply schemes. ***
Section 20 of the Nigerian Constitution'” states that the “state shall protect and improve the
environment, and safeguard the water, air and land, forest and wildlife of Nigeria.” Chapter 4 of
the Constitution*® makes provision for the fundamental human rights of her citizens, beginning
with the right to life. However, it does not in any section of this chapter provide for a right to
(access to) potable water. All the constitution has provided for is that Nigerian water shall be

safeguarded.

stic purpose or for watering
he public has free access;

on to the extent
e being in force;

o any land, may

“? Nigeria’s population is currently estimated at over 190 million. See http://population.gov.ng/ accessed 20
September 2018.

493 Section 2 WRA.

4% See Section 5 (a) (i) (ii) WRA.

*** Federal Republic of Nigeria, 1999, Chapter II
4% Sections 33 to 43
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areas of 1aws where there are no substantia] |5 o
Apaf‘ ftfoc“; th itted itself to guaranteeing access to water f:rfii;O::r;:iSZ::’.sl\;:gt;l:n g\i)vemmem
pos 00 1+ in the pudget on water. There I‘las.been a decrease of water and sanitati reb as been a
@ uct."’_on qaira in 2010 to 62 billion naira in 2011 and 32 billion naira in 2012 43“‘: udget from

,l:ai ns there can be no substantial improvement on access to water. i

CONCLUS|ON i
f access to safe potable water for drinking, cooking and cleaning and other uses brings

ple hardship especially to women and children who usually suffer the burden of

for the whole family on a daily basis. /
s study seeks 10 create water laws awareness and inform policy makers, NGOs, political

{obbyists and poll_cy rpakers abogt th'e neeq to institute access to potable_ water as an enforceable P

puman right in Nigeria. Further, it will enflch the N }gerlan laws and policies on the protection of A

people’s access to.potable water and habntabl.e e‘n.v!ronment. These seem necessary as a lack of

recognition of the importance of water and prioritising water for domestic use would continue to .

cuse hardship for women as they try to find clean water for their families. Access to clean water

is important for a number of reasons especially health. There is a need to review the Nigerian

water laws in such a manner that it ensures access to water towards a progressive realisation.

The Nigerian government should consider other means of providing adequate water supply to its '

citizens such as considering water as a human right. The continued failure of access to potable

water in Nigeria is due to the neglect of government to consider enacting sufficient and

sustainable laws which ensure access to water as a human right. The Nigerian government has '

not committed itself fully to a realisation of an improved source of potable water to N;gerians. It

is no longer sufficient to acknowledge the inadequacy of water supply to Nigerians;‘w it is now

necessary to recognise a human right to water in Nigeria.

5

The lack ©
immeaSUfa
: ourcing water

0

h Akpe Business Day published 30" Mar.ch 2012 -
llp://WWW.busincssdayonline com/NG/ indcx.php/analysis/ l‘culurcs/JS265—prcsidcnl-promlscs-wulcr-slushcs-budgct

:30 at ht‘Pl//pUIithrcc;llcr org/rcponing/nigcria—waicr-sunilalion-milI(.'nium-dcvclopmcnl-gtxlls-budgcl-culs-

Bresident-goodiuck-j " r 2013.

:I ere i,e lﬁﬁ'f.ﬁ‘i’;“;‘:i?u‘gz°§Zsfa?c?f$$rccs in Nigeria. Akpabio and Ansa (2013) 4 MJSS 305. The most
vant to domestic water supply is the Water Resources Act and the River Basins Development Act. There also

ists 2 proposed Water Bill which does not address the right 10 access to water.
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