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THE ROLE OF COURTS IN THE INTERPRETATION OF
TAXING STATUTES IN NIGERTA

HAFSAT IYABO SA’ADU* & AHMED OLATUNIT [8SAU™

Abstract

T8 rules guiding the interpretation of siatutes cannat be lightly recarded, most

especially ar they relate to the interpretation of tax legislations and

the approach of
W courts when exercising their Judicial discretion to, opt Jor ane of the severgl
meles. Tis i particularly

imperative in the light of the fact that the iterpretational
wle applied by the courts aften  determines
wevsasions and ultimaiely the application of such provisions to the determination of
e disputes being adiudicated upan. This pape

revaluates the rules of nterpretation
W statutes as applied by the cowrts in relation to tax legislations in Nigeria, The

Sy employs doctrinal research method which entails library-based analvsis af the
swmient af both primary and secandary seurces of law and information. Thus, the
Wy found that the rule af interpretation apted Jor by thé court determines the

wsscome of the fudicial proceedings, and where the rourr has apted for the wrong

=i of interpretation and consequently interpreted tax legislations wrangly, it iy

mesiable that its judgment and final verdict an the suit would have been reached in
e fper incuriam), and would always readily be set aside on appeal. The study
—ciudm' that such wrongful interpretation and application of tax lesislations by
W apex appellate bodv (ie. The Supreme € ourt), wonld set in an apaprgsyive

: precedence on lower courts. The article reconmended that Niceria shoulyf

efficient and effective legal drafting of tax statutes and lewrislations.

their imterpretation of slatutory

swords: Role, Courts, Interpretation, Taxing Statves, Nigeria,
A INTRODUCTION

Judges do not make laws but do

possess some  discretion in the
1on of swatutes. Discretian

involves the choice of an alternative om of a

of alternatives. This choice is sumetimes dictated by policy. There are areas

wch judicial discretion should be tolerated in the interests of lepal development
Sow far should this be allowed in taxation?

Tax Law is in the main statutory, so that if the law says one thing or omits

geovide for a variety of circumstances should the judges be allowed to use their

WD Zenior Lectnrer, Faculty of Law, University ol Hogin, Nigema. Feomuail: adudasadmmail com
R

D, [cotrer, College of Law, HKwa

ra State  University, Malete, Migena  Email
ks elosipmail com, F23AT000T007E,

43




s fut I_}'ubo& & Ahmed latoanji 1 .FCl'[.I'Lj‘ VOL 3, ISSUE 2, 2019

discretion to fill in the gap? We attempt to look at the judicial discretion in the
interpretation of taxing statutes and to see how far it 1s acceptable, that even though
a taxing statute provides for or omits to provide for certain situations judicial
discretion can contrive a solution to any problem which the statate or the omission
therein 15 supposed to provide for.

1.1 General Rules on Interpretation of Statutes:

There arc three main general principles of interpretation, namely, the
Literal or Plain meaning rule, the Golden rule and the Mischief rule. The Literal
rule is best summed up in the words of Jervis C.L in Abley v Dale'that:

If the precise words used are plain and
unambiguous, in our judgment, we arc
bound to construg them in  their
ordinary sense, cven though it does
lead, i our view of the case, 1o an
absurdity or manifcst injustice.

According to this rule, statutes are to be given their “plain meaning”.
Words used in statules are thus. to b construed in their grammatical sense. If the
words are used in relation to a trade or business they are fo be given their usual
meaning in the trade or business. It 18 immaterial that hardship would result from
literal mLC'rpthtu}!'l as wlatcd by Balogun J. in Akwmo v Lagos Electoral
Commixsion” 1huu

It 1s necessary that courts of justice should
act on general rules without regards to the
hardship which in particular cases may
result from thewr application,

Alson ffezue v Mbalugha," Aniagolu JSC held that:

If there is nothing to modify, alter or qualify
in the languape of a statute, it must be
construed in the ordinary and natural meaning
of the words and sentences used.

18511 QB 378, 391,
31981} NCLR 51, 60,

FEaRay SONLR 427, 430,
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Lord Reid once said,

What we must loak for is the intention
of Parliament, and 1 alsg find it
difficult to believe that Parliament ever
really  inlended the CONSCOUCNEes
which flow from (he appellants'
contention, But we can only take the
Intention of Parliament from the waords
which they have used in the Act

However, [ord Blackl:_u.tm on the ather hand said,

The cascs, in which there is peal
difficulty, arc those in which there is a
cnntmvérsy as 1w  what Tthe
grammaticaland ordinary sense of the
words, used with referciice to the
subject matter, is.”

Therefore, the literal ryle should be applied only when the wording of the
#tute is clear and unambiguous as the court held in Nabhan v Nabhan®that:

. the cardinal rule is to look first at
the wordings of the statute which s
being construed and if that is found tg
be unambiguous, it is neither necessary
nor permissible to look further.

An extraordinary illustration of the pointis Inland Revenue Commissioners
v Henchy The Income Tax Act, 1952 (UK.} provided that a person who Guls to
Seliver a correct tax return shall “forfeit the sum of £20 and treble the tax which he
“eght to be charged under this 'Act, The defendant made a return under a particular

Smbkind Revenue CommissionerseHinchy AC [1960] 748 767,
Cleduirtan Rail Co. v North British Reeit Co: [T881] 6 A 5 | 14, 131, 132,

W7 1 Al NIR 47, 54, S also Mrj:'ﬂu'Jﬂ"r.rnma'u‘.fm":h‘}'ﬁ'frﬂmi(fflI.be.-'"?# B2 and 515 (3
S Mammonial Causes Decree 97,

Wedend Reveniug Comntessiorer (n 4],
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heading which was GBP 32.19s 94 less than it should have been. The tax assessuble
on the amount which he should have declared was GBFP14.55 the rest of his tax
assessment came 1o GBP 125.65 6d, which would have made up a total liability of
£139.115.6d. The Court of Appeal held that the Act meant that hie should puy GRP
62.15s, being £20 plus treble the sum of GBP14.5s. The House of Lords. however,
held that it meant that he should pay 438 145 6d, being GBP20 plus trebles the sum
of GIBP139 115 6d. Both tribunals were applying the ‘plain meaning '®

The difficulty with this rule of inferpretation is that it is nol always casy Lo
say whether a word 15 plain or not.
The gobden rule was formulated in Beck v Smith.” 1t states that:

It is a very useful tule in the
construction of statute o adhere to the
ordinary meaning of the words used,
and 1o the grammatical variance with
the imtention of the legislation to be
collceted  from the state itself, or
lcads to any manifest absurdily or
repugnance, i which case  the
language may be varied or modified so
as 1o avoid such inconvenience but no
further.

The golden rule of interpretation 1s however not without eriticisms. The
criticism in this regard.centers on the fact that resorting to this mode of
interpretation has been found to open the door of bias and opinion for judges who
LLﬂdCl" the guise of rying to find the mtention ut" the legislature may pursue their
own 1.‘!]3_].{‘:1.,[!".- cs, opinions, desires and intentions. ™" In such situations, judges are said
1o be usurping the role of the legislature to pursue their own personal dm.;r{,f: on the
excuse that the literal meaning of the words would hreed absurdity. "' The golden
rule of interpretation is also criticized for being a mere extension of the lncml ruL.,
which only allows a judge to go for the interpretation that will averd absurdity.

*Reginald Walter Michael, Dias Jurispradence, [4™edn, Botterworth and Co, Publishers Limited [976),
227228

T Es36Y 150 ER T24-7260,

" squhmnmed TaofeegAbdulrazag, Principles and Practice of Nigerian Tax Planning & Mandsenment,
(2™edn.., Stirling-Herden Publishers, Limited 20133 137
HAM Ekanem: Deminations on the Attigde of the Court in Interpretation of Tax Legislations in Nigena-
FRLE v L1045 Lid in View. <hipss ssmicom aleieaer=28T 30 130 dccessed 10 F ‘ehmuury 207149,
2 3hid,
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The mischiel rule was formulated to provide compass to guide Judges on
the path of search for the ntention of the legislature. The rule requires that the Jjudge
should look at the statute to see the intendment of parliament and mterpret i to
remedy the wrongs in the society that it was meant 1o correcl. "The mischicfrule
was propounded long ago in 1584 by Lord Edward Coke in the Hevdans scase ! [n
this case it was stated that:

For the sure and true imterpretation of
all statutes 1n general (be they penal or
beneficial, restrictive ar colarging of
the common law, four things are o be
discussed and considered: Ist, what
was the common law before the
making of the Act; 2nd, what was the
mischief and defeet for which the
common laws did not provide: 3rd,
what remedy hath parliament resolved
and appointed to cure the discase of
the Commonwealth; and ath, the truc
réason of the remedy; that then the
officc of ail the Judges is always o
make sweh construction as  shall
suppress the mischicf and advance the
remedy, and o suppress  subile
mventions and cvasions for
continuance of the mischief, and pro
privatecommaode, and 10 add force and |
life 1o the cure and temedy according
to the true intend of the makers of the
Aet pro bono public,

This rule contemplates an inguiry into the policy and purpose hehind the
satute and is applicable only where the meaning of the statutory provision is
smiguous. This rule was applied in Jammal Steel Stretures Lid v African
Semtmental Bank"where the coun having considered the history of the Federal
S5gn Court Decree held that the truc object and pumposes of the Decree as can he

P ER 635 (1554);
I Al VLR 208,

47
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gathered from the four comers of it is the more expeditious dispatch of the revenue
cascs particularly these relating to personal mcome tax, company ftax, cusiom,
cxcise daties; llegal currency deal, exchange control measures and the like which
the State High Courts were supposed to have been too tardy to dispose of especially
in recent yoars.

Therefore, the rule thus sets the pedestal for historical survey of what was
before the law to ascertain what the law came to provide thal wasn't available
before the law came and the courts have held that this can be sleaned from the
preamble 1o the Act stsell.™In Emalogu v. Sware”, the Supreme Court held as
{oliows:

Unless | put the legislation...in the proper

historical setting,..] cannot reach a correet

decision in the matter.. I feel entitled to call

in aid the historieal background of the

enactment in order to correctly comprehend

the trize impert thereol,
The mischief rule unlike the golden rule does not afford the judge the
liberty to bring in alicn considerations in his effort to seek out the trug intention of
the legislator. It only allows the judge 1o avoid the absurdity that the literal rule may
.eceasion by looking at the state of the law belore the statute to find out what was
‘wrong (the mischief) that the present statute came to correct,

There are other peneral principles which aid the court in its interpretation
of statutes. A statute is 1o be construed in such a manner as not to command domg
what 18 impossible  Lex non cogitadimpossiblia, " In principle, where a provision
is reasonably susceptible of two interpretations and it i3 found that by one
inlerpretation the provision would be valid and by the other it would be invalid the
provision cught to be construed in such a manner as to make it valid. In other
words, the statute is 1o be construed ul res magisvaleat quam percat.™ that it may
rather have effect than be destroyed.

"AM likznem {nl1)

' 9%%) 2 NWLR (pt. TR 8C.

"ALM Ekanem (n 11},

PCemnmizsianer of Police v.Okedi {1966) NLR1

s v PRillps (1972) All LR, 2786: Secalso Roe vrmmearr Witlies [ 1957682,
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Provisions being imerpreted should no be read in isolation.®! Words are o
be construcd in their context and any section, part of which is being interpreted
must be read as 4 whole. There are also presumptions of intérpretation. One of the
presumptive principles is the ¢jusdem generis rule. According 1o the principle,
where particular words of the same class are followed by general words, the general
words must be construed 1o he similar in meaning to the particular words, Can these
general principles be applied i the Interpretation of: taxing statutes?

2.0 RULES ON INTERPRETATION OF TAXING STATUTES

The law of taxation is wholly the creature of statute; that is to sav, there is
#0 comman law of taxation, ng principles of law which are applicable other than
those principles which arc found in the Taxing Acts themselves according to their
Tue meaning angd cffect, In any tax easec, it is consequently necessary for the court
0 determing the rule, meaning and ceffect of the particular statwtory provision which
5 1 question. The approach of the courts to the fml:rpr-mliun of Faxing Acts has
been fairly evasive throughout the years, but it is generally recopnived that Taxing
Acts are a rather special type of statute, demanding a predictable and hence striet
form of interpretation, Certain general principles, characteristic to this approich,
have been formulated by the English courts: These general principles provide
relevant guidelines for the Miperian courts, not far the purposes of slavish
mitation, but because it is common place and sensible 1o lcam from another's
sxpenience. The prineiples thus formulated are: ™ |

a) A tax must be expressly imposed dpon the subject by the elear words of
the statute™

b) The words of the Act must be given their natural meaning, ™

c) Where the meaning of a stalutory provision s ambiguous the Taxpayer
must be given the benelit of the douby

dj There is no equity in taxation. ™

"ol o the Tniversity of fadun v ddammdetun (1967) | NIR.213,
SATLdson. Cases and Mnterials in Revenue Law, 3.

“Ciltners frion Clompeiny v Black App | 1851 ICus. 315,

“Pryce v Mowmanthshive Canal v Raihway Compane {1973} 4 App, Coxe, JU7,
“Aedumiion v Attrwer-Gemeral [ 938].C 257

“Cape By Svidicare v fnlungd Bevenie Comnrissionens)| [921] K.BA4 Soe alsa Foderel Bogedd of
Inlandevenue v. Omomshs (1973) N. Comm IR, 364

49 |
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) Where the meaning of the statute is clearly expressed, the court will not
Z have regard to any contrary intention or beliel of Parliament,”
] Where the meaning of the statule is not clear, it should, if’ possible, be

conslrued so as to carry out the expressed or presumed intention of
Parliament.™

2} Ambiguity may be resolved by subsequent legislation ™

h) In applying the appropriate statutory provision o a given sct of facts, the
court will not go behind the form of the transaction or document concerned
and have regard to the substance unless the form is a "mere sham”. ™

There arc dpparent contradictions m these rules of statutory interpretations
which indicate that there 15 a lack of consistency on the part of the courts with
repard to interpreting taxing statules particularly in the area of tax planning or
avoidance. This lack of consistency is more noticeable in the court's attempt to stifle
any transaction which it “feels’ bas a tax avoidance motive: That is, the court has
continuously in its efforts to stop tax avoidance unable to lay down any predictable
approach te such cascs. Thus, the courts have failed to realize that tax statutes arc
special and that they have no discretion other than to decide whether a particular
transaction falls within or without a taxing provision. They possess no discretion to
look Lo the motive of tax planning,

2.1 Tax Planning”'

‘The various cases in the area of tax planning illustrate this inconsistent
interpretation approach of the couris in Nigeria; judicial decisions squarely on the
iszue of tax avoidance or the construction of stalutory provisions against 1ax
avoidance are the exception rather than the rule. This is rather unfortunate, i view
of the fact that it is a notorious fact that the incidence of tax aveidance, just like its
twin_factor, tax evasion, is rampant in Nigena. Based on a critical review of some of
the tax cases. the general trend which ean be easily discerned is'a conscious judicial

Tintwad Revenee Commizsioners vdyshive Smplovers Mumal Insurance Association Trd (19463 1 Al
FE.R.GAT

M Astor vPern [ 19351AC 398 Sce ulso Luke w fo_["}S!’:P\.C 33T, Brown v, Nptonal Provideni
Inxtiteetion | 1921] 2 AC222

Hdmond fvestient v Setes AT [1924] 143

“inband Revene Commistoners v Duke of Wostmonster [1936] AC. 1. Ste also Miring Nominees Lid
vivderal Board of fnfund Bevenue, FOAMZ083,
"“This is used interchanneably with tax avoidance as they both substantinlly mean the same thing,
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side tracking on technical grounds, of the issue of tax aveidance or an in-depth
Judicial construction and analysis of the statutory provision against tax avoidance.™

Thercfore, in order to assess how the Nigerian courts iterpret a taxing
statute it 1s to the English courts we have 1o turn as a2 guide. The ideal no doubt, is
for a country to have its own ‘homegrown' legal system. but the orsanic
development of any such system s a slow and gradual process. and until when a
socicty chooses or is forced by circumstances to undergo a radical change, it is most
unlikely that its domestic law will be able to adapt itsclf rapidly cnough to it the
altered situation, One solution to this problem is for the society 1o take over and
apply for its purposes the legal system of another country which has already
developed to the stase which it is itself hurrying ™

No beter starting point can be afforded than the principle enunciated in
faland Revenue Commissioners v Dike of Westminster™ by Lord Tomlin o the
effect that: %

Everyman is entitled if he can to order
his affairs so that the tax attaching
under the appropriate acts is less than
it otherwise would be. If he succeeds
in ordering them as to sceure this
result, then, however unappreciative
the Commissioner of Inland Revenue
or his fellow taxpayers may be of his
ingenuity, he cannot he compelled
pay an increased tax. This so-called &
doctrine of "the substance” scems to
me 1o be nothing more than an attempt
o make a man pay natwithstanding
that he has so ordered his affairs thai
the amount of tax sought [rom him is
not legally claimable,

Also, in the US’s case af Cape Brandy v IRC™, the court held as follows:

Tokorodudu, “Measires Agiinst Tax Evasion and Aveidance: Some Equity Question &

Reforms (1985 Being text oF a paper proseated at fhe L5th Annual Senior Staff Conference
Fecenal Inland Revenue Depanment 34, '

Edward Wilson Park, Soorees el Vigersam Lot (Sweet & Maxwell 1903) 1516,
ALC 1.

5l
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In a taxmg Acl, clear words are
necessary o tax the subject. But it is
often endeavoured to give to this
maxim a wide and fanciful
construction. It does not mean that
words are to be unduly restricted
against the Crown or that there is to be
any discrimination aganst the Crown in
such acts. 71 means this, T thinky it
means that in taxation you have to look
simply at what 1% clearly said. There is
no room for any intendment, there is no
cquity about tax, you read nothing in;
you imply nothing, but yvou look fairly
al what I said and at what 15 said clearly
and that is tax. '

What the principle is really saying is that a taxpaver is to be taxed by
reference to what he has actually done, and not by reference 10 what he might more
T maturally have done but did not do, to achieve the same result. This, it is respeetfully
submitted, should be the approach of the courts e deciding cases of tax planning,
howewver, recent decisions of the courts have tended to depart from this principle to
adopt the tole of an unsolicited tax intelligence agency for the Revenue. To perform
this role the courts have coined wvariomns terminologics like "no commercial
purpose”, "fiscal nullity”" and "no appreciable effect” 1o nullify ceriain taxing
transactions which they feel have a tax avoidance motive.
The modern developments started from the case of Floor v Davis™*through tnlasd
Revenue Commissioners v Plummer, Inland  Revenue  Commissioners v
Ramsav,” Eilbeck v Rawling,” Inland Revenue Commissioners v Bramah Ol Co.

I

Lid ™ and Marina Nominees Lidv Federal Board af filand Revenue where the

12 Tax Cases 35% [1921].
SRRy Al ERGTT, ML

" 19793 All ER $65. ILL
rpesy L AN ER $065, 1L
"ihid.

" 1982 5TC 39,
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English courts, and the Nigerian court in Maring Nominees, scem 1o take ;ht;
position that they were not precluded by the principle 10 the Dube af Westminster
case fram mierpreting otherwise cspecially as an essential feature of all the
Tansactions in these cases:

- Was  that, when they were
completely carried out. they did not
result in any actual loss to the tax
payer. The apparently magic result of
creating a tax loss that would not be a
real loss was 1o be brought about by
arranging that the scheme included |
loss which was allowable for (ax
purposes and matching again which
was not chargeable, ¥
What the courts failed to realize in these cases s that a lot of the transactions
mvelved were:

..... capable of explanation by reference
to ordinary busincss or family dealing,
without necessarily being labeled as a
means 1o avoid tax ¥

And that:
----2 transaction for the purposcs of
income tax must be looked at from a
commercial point of view, [n dealing
with commercial men in income lax
matters, we must try and understand
what is the real commercial result of a
particular  action  taken =T S

commercial inan 7

SFCAM 2043,

“berdeen Constrviction Groip Lid, v IRC1975] ALC. 855,

“Newtawn v Conmissinner of Teoeation of the Commonvralth Australia, Lrrivy Counedl [1958] AC.
=30 Per Lord Denning

SCLEEP T Bompay v Sir HomiMefatel LR 19561 om. 154 21 156,
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This thinking scemed to govern the decisions of the Nigerian courts in
Nasge v, Federal Board of Inland Revenue” and Reiss & Company (Nigeria) Ltd. v
Federal Board af Inland Revenne "where the suggestion that cerlain transactions
were carricd out with a tax aveidance motive were tejected on the grounds that no
evidence was called which could have justified such finding.

The guiding rule which the courls considered in Furniss v. Dawson and
Coates v. Arndale Properties Lid. in rejecting the Ramday and Burmah (il Co. Ltd.
cases was that, although the principles enunciated in them represented a radical
change i the approach of the courts to artificial schemes designed to avoud tax. The
House of Lords had not gone so far as to over-rule its carlier decision in the Duke of
Westminster case — namely that in ascertaining the fiscal effect of a transaction the
court had to have repard to the substance of the transaction and the position which
resulted from the legal rights and oblipations of the parties ascertained from
ordinary legal principles. The court could not disregard the transaction which a
taxpayer had actually entercd into and the rights and obligations which flowed from
it and subsiitte for i1, some more straight forward transaction on the ground that
the more straightforward transaction would have achieved a similar economic or
business and was thc transaction which the taxpayer would have emtered into il he
__had not set out to reduce the mcidence of tax.

Dicspite thése reasons the courts, again, seem to lake a contradictory
interpretative stance in the Nigerian case of Marina Nominces and the House of
Lords decision in Furniss v. Dawson.” In Marina Neminees Ltd., the company
which was the company secretariat arm of Peat, Marwich, Ani OgundeChartered
Accountants sought lo disclaim Hability for tax on the grounds that all is workers
belongzed to its parent company, Peat, Marwick, Ani Ogundesaid since ils parent
company had paid tax, then that payment shouvld be imputed to them. The argument
advanced and the scheme in this case looked rather curious, simplistic and seemed
i sugsest a total lack of the basic knowledge of company Law and Income Tax
Law on the part ol the planners. The Planners scemed to be cneouraged by the
decision in Reiss & Co (Nigeria) Lid v Federal Board of inland Revenu ewhere the
Nigerian company was cngaged in the business of agency services and introducing
ciistomers i Nigeria to the Dutch Company. Reiss & Co. (Amsterdam). The
Federn] Board of Inland Revenue had assessed the Nigena Subsidiary, Reiss & Co.
{Nigeria) Lid., for tax in respect of all the profits made by its Dutch principals,
Reiss & Co. (Amsterdam) on all businesses introduced by the Nigerian subsidiary.

1064 N Comm, 11,93 SUN.

Penit Mo, FROASIAS G of 15Tuly 1977,
198 | AC 526,
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The Federal High Court disallowed the impuy

Reiss & Co. Nigeria Lid. and Reiss & Co. (Amsterdam) respectively, on the

forcible authority of Safomon v Salomon™ in spite of the suggestive element of tax
sheltering motive emersing from the facts, ™

gning of the separate leaal entity of

The proper approach the Platners in Marina N
was cither to pay all the income of Miaring N
remuneration for work done so that Peat

aminees should have taken
ominecs o Peat Marwick i

Marwick would then pay the tax due with
all allowances they may be entitled 1o claim as Maring Nominees would not have

any income on which tax may be levied or claim all possible losses incurred by
Peat Marwick under Group relief equivalent 1o the tax that may be levied on them,
In view of the simplistic tax planning scheme canvassed, the coun wasled no time
n dismissing Marina Nominces' contention. The decision of the House of Lords
Furniss v Dawon in which a roll-over given by statute 1o a disposal by way of an
exchange of shares for shares was, denicd on the ground that the share exchange
=ad been arranged purely for the tax-avoiding purposes. The principle is n:!ativé]y
=25y 10 apply, for what is required is a pre-ordained series of transaction one or
more of which have been inserted for no commercial purpose other than the
svondance of lability to tax, one then disregards the transaction or transactions
wiich have been inserted for that purpose. Tlaving excised those transactions, one -
woks al the end result and applies tax faw accordingly, ™

Hence, one may ask the question; what is the
Secisions reached in these cases? Could it
“mmention of the Parliament” to setle tax
sr=ciple is proved by the approach of Lord
Commissioners v Plummer. ll'iat;

principle behind the
have been the need o carty out the
planning cases? A glimpse into the

Diplock (dissenting) in fnfamd Kevenue
|

{The question is) can Parliament really
have intended to tax this particular
transaction by the wide words the
drafisman  has used? If the only
sensible answer to that question is No'
the words of the Act should be
understood as  inapplicable 10 the

B AGZY

T. Olcoradudur 33y 4n,
Bamtic, Furnisse.Dawson. Britich Tix feview [1984] 109,

AC 59, 9724,
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transaction. That question, when asked
about o transaction which only falls
within the literal meaning of the words
used in the scction but has ne further
ohject than to enablc the seulor to
avoid a liability to tax on his Income
which he would otherwise be obliged
10 pay, so far from inviting (he answer
"No' invites the answer: 'whatever kind
of transaction Parhbament may have
intended 1o exclude 11 cannot have
been this one.

KTULJ. VOL 3, ISSUE 2, 20

19

This intention of the Parliament or Legislature that the judges have always

souglt to carry oul, what cxactly is #t? [s it really the intention of the Parliament?
Does this not contradict the rule that tax must be expressly imposed upon the
subject by the clear words of the statute? Are the judges not acting according 10

privale opinion? Should one not agree with the Supreme Court m Anfmashann v

dsrema - that

[

... The function of the courts 15 10
ascertain what the partics meant by the
words which they have used. ..

The real problem in these matters is cnunciated in the statement of Leamncd

= . = ] x; . 3%
Hand 1, in € liberty Commissioner of Internal Revemue that:

It is a corollary of the universally
accepted canon of interpretation thal
the literal meaning of the words of o
statute is seldom if ever, the conclusive
measure of its scope. Except m- rare
inslanccs statules are written m general
terms and do not undertake to specify,
all oecasions they are meant to cover,
and their ‘interpretation’ demands the
projection of their expressed purpose.

D972y AlLNLE (pt 1) 363,

Baaqel Fad, 399, 411 (1957),
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upon occasions, nol present in (he
minds of these who enacted them

That is, since statutes are written i general terms and do not undertake to
specify all oecasion they are meant to cover, if an oceasion which they do not cover
=nses what is the court supposed to do?

The one point at which the Judges set
struck is when there is a pap. The
words arc clear cnough. The meaning
of them is. clear enough. But they do
not  cover the mawer in hand.
Something  has  taken which  the "
draftsman has not forcscen. Nor have
the members of Parliament. So they
have not provided for it. Or clst, by
some mistake, they have overlooked
something, or not provided for iL
There is a gap. Can it be filled by the
judpes?™

2.2 Filling in the Gaps

As carly as 1946 the House of Lords held cmp!m}ically that the judges
<ould not fill the gap. Lord Simonds said. in Inland Commissioners v Ayrshire
Emplayers Mutval Insurance Association” that:

The scction (under discussion) s
clearly a remedial section. It is at Jeast
clear what the gap which is intended to
be filled is and hardly less clear how i
is intended to Il that gap. Yet [ can
come o no gther conclusion than that
the language of the section fails to
achieve its apparent purpose and 1
must decline 1o imsert words or phrascs
which  might succeed where  the
draftsman failed.

SR 1L Lond Denning. The Closing Chapler, $8-599.

e 11T L AITER 637, 641
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Lord Denning does not agrec with the above view and he says:

Beyond doubt the task of the lawyer

and of the judge — is 1w find out the
intention of Parliament. In deing this,
you must. of course, start with the
words used in the statute: but not end
with them - as some people scem Lo
think. You must discover the meaning

of the words ...
|

Further on he says:

At one time the judges used to limit
themselves 1o the bare reading of the
statute itsell — 1o go simply by the
words, giving them their prammatical
meaning, and that was all. That view
was prevalent in the 19th century and
still has some supporters today. But 15
wrong in principle...”"

This view cannot be right to the interpretation of a taxing statule since
lepisiative intention can only be discovered from the statute itself and the rules are
clear  a tax must be expressly imposed upen the subject by the clear words of the
Act which must be given their natural meaning.

The modern trend is te introduce a new approach 1o the traditional rule of
statutory interpretation; and the chief protagonist of this new approach which is
hereinafter referred o as the “purpostve construction” is no other than the crudite
Lord Denning.” The first case in which there was an opportunity to advocate this
new approach to the statutory interpretation was Seaford Court Estare Ll @
Asher*In his own judgment when the matter was considered by the Court of
Appeal, Denmng .. {as be then was) held, inter alia, thus:

* Lord Denning, The Discipline of Law{Bulterwonhs 1979) 8- 10,
? fwoderwn v Shagarn, Sult Nao SET/L1979 per Keseem JCA,

1049 KE 481
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-0t would certainly save the Judges

trouble if Acts of Parliament were

drafied with divine prescience  and

perfect clarity. In the absence of it

when a defect appears a Judge cannot 3
simply hold his hands angd blame the

drafisman. He must set 1o work on the

constructive  task of finding  the

intention of Parliament, and he must

do this not only from the language of

the  statute, by also  from 3

consideration of the social conditions a
which gave rise to it, and of the

mischief which it was passed o

remedy, and then he must supplement

the written word so as to give ‘foree

and to  the intentign of  the

legislature, .

The purposive approach also known as “the doctrine of disrepard” ‘the
principle of fiscal nullity” and ‘a judge-made anti-avoidance wcnpnn'."”uvcrinps
#ith the mischicf rule, which itself dates to the 16" century when Judges viewed
ezslation as a means of meeting the deficiencies of the common law as formulaied
= the Feydon's case.*The purposive mode of interpretation procecds from the
sremise that in enacting tax legislation “the legislature must have had some rational
parpose in mind” ™It therefare dircets the judge to ascertain the true purposc or
surposes of the legislature and 1o interpret the words of the statule in accordance
®h that purpose™ which Ny or may not require the words of the provision in
Ssestion to be read strictly.

The purposive approach enables Judges 10 modify ar even ‘reftame” the
Smguage of legislation to accord with the intention or purpose of the legislation

'Ml.l!k}-urd, Wet 2 Weapon of Mags Destruction: Can the Hamsay Approach Apply 1w the Inlamd
RevenueOrdinance in | tung Kong ? T2005) % (3} Asia-Pucific Tuurnal of Taxation ax.

11554) 7o IR 638 (L) The Mischief rules ane as fullows: (1) what was the common law belore (he
Azt wais passed (2) whan mischiof was the Ac designed 1o remedy (33 what remely was provided for
= the Acl; (4] the rewson Tor the remedy, -
Fer Lond Oliver in Commissioners v Sir foha Airc.":r.’i'ﬂ.r.fcmrnrﬂﬂqh‘«a‘j' Ch, 382 353,

= My Pepper (193] AC, S Aghaje v Fashola (2008) 2 NWLR 90,

= M Fander, The Lanv-Making Process, (Sweet & Maxwell London 1980 52,
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cven to the extent of ‘doing some violence to the words’ of the statute.®® It is
permissible for a judge to have regard to extrinsic material as an aid in the
construction of statutory provision where such material throws light on the real
intention of Parliament.

What the legislature has not written, the court must write. This proposition
which re-states in a ncw form the view expressed by the lord justice in the earlier
case of Seaford Court Estates. Ltd v Asher(to which the lord justice himself refers),
cannot be supported. It appears to me to be a naked usurpation of the legislature’s
function under the disguise of interpretation, and it is less justifiable when it is
guess work with what material the legislature would, if it had discovered the gap,
have filled it in. If a gap is discoverd, the remedy lies in an amending Act.

It is thus clear from the exposition of the rules of statutory interpretation,

that in the construction of words of a taxing statute, the liberal interpretation should
be adhered to instead of the new approach.
LEven in Ni}_;,eria, the Supreme Court has held in Okumagba v Eghe®that:

..amendment is the function of the
legislature, and the courts cannot fill a
gap which comes to light by altering the
words of a regulation to make it read in
the way they think it should have been
cnacted. As Lord Bacon said in his
cssay on judicature, the office of a judge
1S jurisdicere, not juris dare, to state the
law, and net to give law....

This of course will result in a situation in which the judges will:

....pull the language of Parliament to

- ! S 66
pieces and make nuisance of it...."

- - : . - « : EETL
in order to avoid opening up a tax legislation to: “destructive analysis™®’

“DA  Obadina, ‘Fighting Aggressive Tax Avoidance in Nigeria: An Agenda for Reform’
<htips://www.academia.edw/10805766/Tackling Ageressive Tax_Aveidance_in Nigeria_an_agen
da_for_reform> accessed 17 February 2019.

(1965)1 Al NLR 62.

“Magor and St Mellons Rural District Council v Newport Corporation (1951) 1Al E.R.1018.

“Ibid. See further the following Nigerian cases.Alh. [brahim Ahmadu& 1 Or. vThe Governor of Kogi
State. (1960-2010) 1 NTLR 244, 7UP Boitling Co. PLC v L.S.1.R.B. Suit No.CA/L/83/98; (2000) 3
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3.0 CONCLUSION AND RECOMMENDATIONS

It is strongly recommended that Nigeria should devise means of efficient and
ctfective drafting of tax statutes and legislations to avoid many of the pitfalls
associated with court’s interpretation of taxing statutes generally. The country
must take a cue from the arrangement of the Jjudicial system in England and
ensure that those who cventually get appointed to judicial offices are made to
sit on cases in which they have specialization and experience, so that, in the
case of taxation, those who get appointed to the Federal High Court and Tax
Appeal Tribunal to sit on tax cascs are pcople with proven experience and
specialization in tax matters. The country must also devise its own home grown
sustainable and sufficient Judicial precedents on issue of taxation generally and
the interpretation of taxing legislation in particular. Lastly, cfforts must be
made from time to time to amend all legislations dealing with tax and taxation
whenever gaps are detected in these instruments.

NWLR (Pt. 650) 565, at 590-592 angd Ansaldo Nigeria Limited v National Provident Fund
Management Board, (1960-2010) 1 NTLR 476. a
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