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NIYI-GAFAR: Finding a Solution {0 Nigeria’s Domestic Water Challenges

TO NIGERIA’S DOMESTIC WATER CHALLENGES*

FINDING A SOLUTION

ABSTRACT X
Although many states have since recognised access to water as an issue of nal:ongl concern and have as such
considered it a right to which nations must strive to ensure that their citizens enjoy same, access 10 water in
Nigeria still faces legal and social challenges. These legal and social challenges have made water availability
and accessibility a herculean task for many Nigerians. However, if the major challenges of access to water is
identified and addressed the immeasurable hardship the unavailability or inaccessibility it causes 10 many,
would be reduced. Women and children bear the brunt of the brutality that is associated with the hardship of

access to water as they have the responsibility of ensuring that there is water in the home. Finding a solution

to the challenges of access to domestic water in Nigeria may be done through identifying and addressing the
from other nations. Structured in

issues along international human rights guidelines and promising practising
various parts, this article analyses the challenges of domestic waler access in Nigeria and identifies nations
that have promising practising from which Nigeria may take a cue.

Keywords: Water, Domestic Challenges, Solution, Nigeria

1. Introduction
Realising water for domestic use in Nigeria has basically been an individual duty, this individual duty is what

sees a majority of Nigerians drilling wells and boreholes to extract water for their domestic use. While not
many homes are reticulated by the government people rely on streams and rivers for their daily survival, while
others buy water from tankers without knowing the source of the water. Keen on addressing the problems of
water for domestic use in Nigeria, the Nigerian government, through the Federal Ministry of Water
Resources' (FMWR), developed the National Water and Sanitation Policy’ and the National Water Policy.’
These policies were aimed at addressing the inadequacies of the Nigerian Water Resources Act,” which made
no provision for water for domestic use. In spite of these policies, many Nigerians still do not have access to
sufficient water for domestic use.’ According to the 2012 update on the progress on drinking water and

sanitation, UNICEF and WHO reported that approximately 66 million Nigerians (47% of the population) do

not have adequate access to potable water. Various authors and organisations have varied this figure. As such

it is unclear how many people in fact lack access to water or have access to insufficient water or unimproved

water resources. The Nigerian Constitution although makes provision for safeguarding water® it also makes it
impossible to make a case for access to water where there is no access or inadeq)uate access to water.” Even
though water is a socio-economic right,® such rights are non-justiciable in Nigeria.” These rights are embedded
in the 1999 Constitution as ‘fundamental objectives and directive principles of state polic:y’.lo Fundamental
objectives and directive principles are objectives towards which the nation strives, while directive principles
lay down the policies to help realise these objectives.'' Although the courts are beginning to find a way
around the non-justiciability of socio-economic rights, access to water cannot be said to be a human right in

* Oluwabunmi NIYI-GAFAR, University of llorin. Phone No.: 08033930391.

! Hereafier referred to as FMWR.
National Water Sanitation Policy (draft final) Department of Water Supply and Quality Control Nov 2004 at

htlp://www.nwn'.gov,ng/uscrﬁles/ﬁlc/NalionaI_Walcr_Saniunion_Policy-FinaI_Drafl.pdfacccsscd 12 March 2014.
3 National Water Policy Ju'y 2004 Federal Republic of Nigeria at http://awdrop.org/uploads/3/1/7,¢ 317868 I /national -water-

?olicy.pdf accessed 6 June 2013.

Act 1010f 1993 (WRA).
* UNICEF & WHO at www.unicef.org/media/files/JMPreport2012.pdf accessed 21 May 2013. Furthermore, 83% of Nigerians

source their drinking water privately (sec Nnodim, 2013) at www.punchng.com/business/industry/47-of-nigerians-lack-access-
to-clean-water-report/accessed 18 February 2014.
: Section 20 Constitution of the Federal Republic of Nigeria 1999

-justiciable is a term used for issues that Ibe S ‘Beyond justiciability: Realising the promise of socio-economic rights in
yigeria' (2007) 7 African Human rights Law Journal p225 at p230 nomic righ

D Brand ‘Introduction to socio-economic rights in the south African constitution’ in Brand & He Ed jo- mic
ORights in South Africa (Pretoria University Law Press,2005) p3. ) Song e

Sec 6 (6) (c) of the CFRN 1999 states that “the judicial powers [...] shall not [...] extend to any issue or question as t0 whether
any act of omission by any authority or person or as (o whether any law or any judicial decision is in conformity with the
Fundamental Objectives and Directive Principles of State Policy set out in Chapter Il of this Constitution.’
:‘l’ See Chapter 11 CFRN 1999. .

Le 'ROUX‘KC'".P (2014) 2 African Nazarene University Law Journal 119-at 132; See generally Okere *Fundamentd!

Objectives and Directive Principles of State Policy under the Nigerian Constitution’ (1983) 31 International and Comparalivé
Law Quarterly p 214.
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nge,«ia_ Access to domestic water js also not sutficient
has never been adjudicated upon by any court in Nigeri
12 | N
po”UlCd

Academic research on the issue of access 1o water in Nigeria i1s written

. 13

jith a focus on pollution.”” Whle some suggest methodc . :
W e o g wndumg& t mullmdsdof cquiring water for domestic use. which include
rainwa arvesting. S he cd research and written on the quality of in Nigeria "
e L ality of groundwater in Njgeria
These sources, rainwater and ground water. are the maj ces oni - i
B mestinss: ety Gl andt[n ]blullcllla_]or .sm(ljrccs that many Nigerians rely on for their

se. g -Og “nd e, grou ater is :
IS N o L ey ey - ground water is the largest portion of water supply
for el o Bsabll y nI 1geria, the capital of Edo State, Nigeria, the majority of the populace
resorte reholes.™ Resear e e quali

have finted g (fl conducted on .lh" quality of groundwater has shown that these waters
are polluted. s are not adequate Ia‘ws protecting the use and abuse of groundwater under Nigerian
pollution legislation and policy. The most Important law on water in Nigeria is the Water Resources Decree of

18 1 > ‘chers have .
1993, Wthh.l‘Lscathtl‘b have argucd dges not address the present challenges of access to water for domestic
use; nor does it mete out appropriate punishment to water polluters."

from an environmental perspective

2. Challenges to Domestic Water Access
First and foremost, Nigerians depend largely on surface w

G ater and ground water for their domestic use.?’ The
Water Resources Act of Nigeria also endorses the

use of surface water for domestic use.>' Many of these
surface waters are, however, polluted, and not fit for human consumption.” Mombeshora et al. for example, in

their studwy of surface water in Ibadan, Oyo State Nigeria, state that it would be unwise to use this water for
drinking.” Eruola et al. also studied hand-dug wells in two areas in Ogun State of Nigeria, and concluded that
-the pollution in these hand-dug well are unfit for human consumption.” Furthermore, the Ogunpa River in
Ogun State was examined over two weather seasons, where results showed that the river is polluted along the

river course. which poses health risks to several rural communities who rely on this river as their primary
source of domestic water.” Unfortunately, the Nigerian WRA provides that these waters may be abstracted
and used for domestic purposes.”® The challenges of access to water in Nigeria are numerous and these

challenges can be classified under two major challenges which are legal and social. These challenges are
expounded below:

Legal challenges

Legal problems in this discourse, refers to the absence of adequate legal provisions at both federal and state
levels that might adequately cover current issues of access to domestic water, such as considering water as a

2 An example is the case of Ghemre v SPDC (2005) AHRLR 151

" Mombeshora et al (1983) 9 Environment International 81-84; Ojukwu-Ogba er al (2009) 3 Malawi LJ 273-302; Omalu er al

(2010) 9 OJHAS 1-3; Longe er al (2010)12 ISDA 35-44; Eruola et al (2011) I Res J ChemSci 1-5. ¥

" Ishaku HT. Majid MR. Ajayi AP and Haruna A. *Water supply dilemma in Nigerian rural communities: looking towards the

sky for an answer (2011) 3 Journal of Water Resource and Protection, 598 ! : :

Jaji MO, Bamgbose O. Odukoya OO and Arowolo TA. *Water Quality Assessment of Ogun River, South West Nigena

(2007) 133 Eny: "n wental monitoring and assessment, 473-482. O .8 X

& Oju)kwu-Ogb:xl ’;\'T’\l/i(an(d EnubulclebAO ‘The Legal Protection of Groundwater Resources in Nigeria® (2009) 3 Malawi Law

Journal 273.

.

Jaji er al (2007) 133 EMA 473-482. o )

1" 'lghis (;e(frcc w)as put into effect by the then military government of Nigeria Updchlhls decree the nght ofﬁowncmhlp and

power of administration of water resources was tied to land ownership. See sec 2 ("rij) of this L‘;S]l:); aln?dj_ongc II:OI ;)mole DIS.
i : . g abuse cgulations in Nigeria® ( 2 Journal of Sustainable

Adewumi IK and Ogbiye SA, *Water resources use, abuse and regu B S e

Develo /]nen/ :“4 "Og ljv!;Walcr Resources Decree is now referred to as the the Water Resource Act (2004) by virtue of section

315 ofplhe ]9;9. {\,hl;lénan Constitution. See also D Olowu, An integrative rights-based approach to human development in

Africa (P i Press, 2009) p113 fn 548. . ) ) )

'/St(:g (sczell(;n(ai)U\l’]\/ll‘{iSIlTYI1li;a;Vcclion punishes anyone who fails to comply with the provision of the Act with a fine of 2000

[:)Jaira.

,, Qukwu-Ogba & Enabulele (2009) 3 MLJ 278.

252 (1) WRA.

2 Jali et al (2007) 133 EMA 481.

) riboner al (1981) 5 Enwronment I”m‘mmo";:lljlsiiicn Assessment of Cadmium Lead and Iron in Hand Dug Wells of

A0 Eruola, GC Ufoegbune, JA Awomeso & SA Ab 2011) 1 Research Journal of Chemical Sciences, 4

Ham,a"d AlyetoroOgun State South-Western Nigeria® (
i et al 2007) 133 EMa 481
ce Sec 2 (a) (i) WRA.
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ng concrete laws and an institutional framework that can be' monitored by |ay,
s the quality of the accessible water. which i

lems of access to water in Nigeria i :
d the rivers are the major sources of domestic water supply for people living
jvities from industries, who have been known to conlnbple t'o th.c challench
d by law. Virtually all the rivers and streams in Nigeria h?"e been
rovides that such water can be abstracted for domestic use.?
deed access to water stem from the law-making process and
‘ ding a decper interpretation of the laws,

the provisions of the law through to the attitude of the court in provi  decper 1 9
There exist inadequate normative frameworks on domestic water supply in Nigeria. The provisions of the
federal laws, such as the River Basins Development Act, and the Water Resources Act, have not made any
meaningful provision on domestic water supply. At federal level, domestic water supply is not recognised as a
federal concern, nor is there a provision of law prioritising domestic water supply. F.ederal laws of watgg
resources, such as the River Basin Development Authority, prioritise walezg for !rngatlon and agncultu.re,

while domestic water is left at the mercy of the various state governments. Unlike the 1996 South African

Constitution, and the 2010 Kenya Constitution, which guarantees the right to water, the 1999 Constitution

does not guarantee any right of this sort.

human right and implementi
For example. one of the prob
usually polluted. The streams an
in rural areas and development act
not adequately protected against or prevente
identified as ‘unfit for drinking,” yet the law p
The challenges of domestic water supply and in

In Nigeria, domestic water supply follows an economic approach, where a default in payment at the state levgl
is treated as a criminal offence, which may attract imprisonment for a year or the payment of fine. There is
dwater is a source of water for most

heavy and uncontrolled groundwater exploitation in Nigeria.The groun

Nigerians. As a result of the inadequate provision of domestic water by the government, Nigerians have
gging private wells and boreholes, especially

resorted to sourcing for water privately. This is done through di

in urban areas of the country. The Nigerian water laws at both federal and state level do not provide
adequately for domestic water supply. None of these laws concretely endorses a human rights framework to
potable water supply in Nigeria. At the federal level, the duty of government, through its various parastatals,
such as the River Basins and the Ministry, is to formulate concrete laws and policies that would protect
Nigerian waters, as well as address current discourses on water. The extant laws are still military laws, both at
state and federal level, which do not cover issues of domestic water. Approaches to water governance in
Nigeria remain fragmented and uncoordinated. Another challenge is the approach to international treaties.
Nigeria operates according to a dualist approach, where, if an international treaty is not incorporated in the
national legislation; such a treaty cannot be directly applicable by the Nigerian courts.” Nigeria is a signatory
to some of the international treaties that have recognised a human right to water.’' These international
instruments have been signed and ratified by the Nigerian government, but have not been domesticated.
International laws have been known to influence national laws directly, or indirectly.”” Nigeria has, however,
incorporated the African Charter on Human and People’s Rights.”* The ECOWAS court interpreted the right
10 life and human dignity as including the right to a clean, poison free, pollution free environment, noting that
the Constitutional ‘directive principle’ provision of the right to environment has been made active by the
domestication of the African Charter.” Aside from this. there is no judicial activism on the parts of the judges
to give in-depth meaning or life to issues that can be related to socio-economic rights found under Cha[:ler
Two of the Nigerian Constitution. As previously introduced, there is a dearth of academic writing and
research on water law in Nigeria and especially domestic water. Scholarship on domestic water sup;)Iy n
Nigeria usually emanates from environmentalist, engineers and geographers, where there is a need for legal

7 Sec 2 WRA.
¥ Sec 4 (1) (a) River Basin Development Authority Act.
2 = 597 _
Although the CFRN does not explicitly state that water services is the duty of the State Government, it mentions, however

zh:;z(thlgg;c Government is responsible for the provision of adequate facilities for goods and services to the people. Sec 15 (3)
%' Sec 12 (1) CFRN; (2000) 77 LRCN 1255. In this case, the court cited with approval the case of

Illgg.s & Anor v Minister of National Security & Ors, the Times of December 23, 1999: where the Privy Council ed that
Treaties formed no part of the domestic law unless enacted by the legislature. See also D s OQ'(])]L" at
htlp;//»‘\'wxlx a%ldcmm cdu/5185447/INTERNATIONAL LAW_VERSUS M'UNK‘IPAL LAW A‘ (‘/\Q‘E QTUll;r\u' O_Fél\
QC;TJ;QCT}§)|5PNTRIES'1”RLL*O, _WHICH_ARE_MONIST_AND_THREE_OF WHICH 'ARE_DUALIST accessed 18
" Such as ICESCR and CEDAW.
“ Killander (2013) 17 Law Democracy and Development 386.

Oba (2004) 4 AHRLJ 277.
" AHRLR (2005) 151 5 (2) & (3).
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Social challenges
Social challenges in this regard refer to societa] Or organisatj
' | ‘ ‘ sa isi i
and in particular the attitude of individuals to real'g S e Offeal's'"g e

| el L or their domestic use. Inade
?a(:ﬁza;\gnh s paﬁ(:)?q]\l;glrc ;hafllenges are one of the issues facing domestic water supply in T(\jlig:rai;e
; . gena for example, ab . . - 55 10
At iof N » about 80 percent of househ
| Ly ‘ Ol households do not have access to
;?p;(:;egs ¢ wh0|el P X : Blzsl\i f?Sxf\f:cul]ld 10 ascertain the percentage of people without access 1o potable water in
¥ : Ould put it *it is not uncom; i ide bi | i
. . . 0 4
Some tend to provide Overoptimistic asses e S gk

Sments, to indicate to the outside world that they are more

AdCVe] p n I ) are a“d |” CO”“QSI O(IICIS ma ') imisti h() mnge lh SwW ncrease tlle
; ) Imistic ata
ﬂOW 01 eXlCl’naI ald. ]he NlﬁCl‘lal] EOVCI‘I]anl. h ' ' l” :

St ' owever, estimates that by 2015, 75% of Nigerians would
have access lho wa;:er and currently in 2019 there is still no visible improvement in this rcgar& The United
Nations, on the other hand, as represented by their agencies,* re orted in 2010 that Nigeri I

tries) has the largest population of ith o S EEnA g fen o ke
countrie f A Population o .pcpple without access o an improved drinking water source.” The
propomoln 0 lr())gop &I l\} ith nnprO\_ed sqnnglnon in Nigeria was projected to be less than 50%, where the report
showed L .]m' 1on people in Nigeria do not have access to improved sanitation.”' Climate change and
globgl warming should be taken into consideration by those drafting the water laws. The rainy season period
in Nigeria extends for more lnoqll]s Alhan the dry period. The Northern part of Nigeria is more drought-prone
1he_1n any other area in Nigeria. Nigeria is currently undergoing a change in rain pattern, as 2015 recorded more
rain in the Northern part of the country.

There is also the need for credible records and statistics of the
without access at all. There is also the issue of different wate

other in the same way that, for example, South African water laws can be seen to do. Nigeria, unlike South
Africa, does not have a developed system of data collection or statistics. The Nigerian legal system makes
heavy use of estimates, where there are bureaus responsible for the data collation both under census and other
areas, however, either as a result of manpower, financial constraint or corruption, this area is not addressed.
Other social challenges that should be addressed include water education, where water users in rural, peri-
urban and urban areas are educated on water quality, cost and wastages. Arguably, people refuse to pay water
tariffs, due to their perception that water should be free. There is also the issue of corruption and poor
infrastructure, and insufficient budgetary allocation, an example of which can be found in the case where the
government of President Jonathan slashed the water budget.” The challenges of access to water in Nigeria are
both legal and social in nature. The legal challenges of access to water in Nigeria range from inadequate legal
provisions ensuring or promoting a human right to water, the absence of domestic water law at federal level,
to the economic provisions at state level, which criminalises non-payment for domestic water use. Under
social challenges, reference is made to demographic challenges, lack of water education, inadequate statistics
and record-keeping as contributing to the challenges of access to water.

3. Promising Practices from Some Other Jurisdictions oy A
To realise clean water for domestic use, the international understanding is that water for domestic use must be
adequate, accessible, affordable and of good quality.* These characteristics are what form the minimum

3 Ishaku etal (20|2) 26 Water Resource A’/(lll{lg(’lll(’lll 298
" See Biswas (1981) 60 Fall Council on Foreign Relations 152.

n ; -eign Relations 152. . :
3 i';:’:sat II?S'I’ )//C\x ::,/},3 Es(::’c'; sl (Ij :)'lloﬁ)i’n(cliom/NG/dex.php/analysis/ fcalurcs/35265-prcs:dcnl-promlses-walcr-slashcs-budgcl

This can also be found at http:/pulitzercenter.org/reporting/nigeria-water-sanitation-millenium-development-goals-budget-cuts-
: ; i . 2013.
resident-goodluck-jonathan accessed on the 9 October 2 a . .
B UNICEI% and tlie ilvorld Health Organisation are some of the Agencies of the L}mled Nauonls;. T
“ UNICEF and WHO (2012) at www.unicef.org/media/files/JMPrepcri2012.pdfaccessed on the 21 May 2013.

41 *
UNIC Report 19 Fig 20. _— . ing a re: isi
2 l“fomifizgingdz?rljn (fizcussio'ls had with water officials .. o State and Kwara State during a research visit.

* Akpe (2012) found at http://pulitzercenter org/reporting/nigeria-wu.sr-sanitation-millenium-development-goals-budget-cuts-
u : !
President-goodluck-jonathan accessed 12 March 2Olé'(‘ano
Cano (1981) 51 Journal t?fH)"l""/ag," aRsc 1 Wa.lcr
(Mar Del Plata, 1977) and Related Meetings on Nationa

Page | 51
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Laws’, (1981) 51 Journal of Hydrology 381.
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acceptable standard for finding a solution 10 the water challeng

of concern in Nigeria particularly because with the
water endorsed for domestic us¢ by the Federal governme
Africa, Kenya, India and Colombia offer promising practises capa
in Nigeria if emulated.

er is concerned, because of the
work. The experience of South
n, as well as monitoring

South Africa Ny §
South Africa is considered an important jurisdiction where domestic wat

proliferation of scholarship available, and the well-structured legal frame

Africa ranges from the legal and regulatory framework, to case law anq implementatio
mechanisms of a human rights-based approach to water. South Africa has a laudable legal and regulatory

2 .t 46 g p
framework when it comes to the realisation of access to water. The 1996 Constitution 1S anchored in human

47 . 3 48
rights, and guarantees the right of everyone (o have access (0 water."” Subsequently the National Water Act
and the Water Services Act™ were adopted by the South African parliament. These laws spell out in clgar
terms the expectations of duty bearers able water and sanitation

and right holders. The WSA is focused on pot er a
services. It also contains rules about how municipalities should provide water supply and sanitation. Also, the
Water Services Act under scction 3 states that every person pply and every water

has a right to basic water su A
services institution must take reasonable measure (0 realise these rights. It also provides that all water services
authority must set out the development plan and measures to realise the right to water. The National Water
Act deals with water resources such as rivers dams and groundwater. It contains rules about how these waters
are protected used and controlled in an integrated manner. The Act ensures that water for basic human need 1s
reserved before water is allocated for other uses.” The provisions of South African water law are anchored on
a human rights-based approach to water. Section 27(1) read with section 27(2) of the Constitution states that
‘everyone has the right to have access 10 water and the state must take reasonabl

¢ legislative and other
measures within its available resources 10 achieve the progressive realisation’ of the right to water. There may

be wide failures in the actual delivery of water, especially in many poor urban areas; however it cannot be
. . . s 5 . .

denicd that South Africa has made remarkable progress in realising access to water." Although the failure in
actual delivery shows that there is a divide between the provisions of the law and the actual access of the

people to water in South Africa, this does not mean that the law recognising the human right to water is

insufficient to address water challenges, rather, a monitoring and implementation framework 1s necessary o
address this issue. A human rights-based approach mitigates these failures by bringing to fore a monitoring
and implementation framework. South Africa is a pioneer country in Africa on the right to water, and has an
enviable legal framework, as well as extensive scholarship and judicial pronouncements, all of which form
strong reasons for choosing South Africa as a jurisdiction for comparison, from which Nigeria might learn.

Some Other Jurisdictions

Like many African countries, Kenya is not exonerated from the problems of access 1o water.” In view of these

problems, Kenya has also adopted a human rights-based approach to access (o water following the recognition
of a human right to water in the Kenyan Constitution.” Also India and Colombia have made an impression
globally on realising domestic water for its citizens.Colombia and India have been commended for the way in
which these countries have respectively pursued access to water, which involve activities of civil :»oc.iclv
organisations and judicial activism (particularly in India) in securing access to water. Although India has m;l
constitutionalised the human right to water, the India courts have recognised the human rigls\l {0 water as a
dqriv:nlivc oﬁhg righl 10 life. In other words, without considering water as a human right like South Africa and
without a wnsnl»ulmnul recognition (‘)I‘ water as a right, these two countries have developed an alternative
means of addressing access to domestic water for their citizens.

:‘ Jaji et al (2007) 133 EMA 481,
6 ¥ ' 3 ‘ 2
Dugard J, *Urban Basic Services: Rights Reality Resistance’ 275 in Langford M Cousins B Dugard J and Madlingozi T

{72(‘)’::3)287:1; (I)’(I)({: l:::;:'l"'l’l‘m/:’:ﬁ/m in South Africa Svmbols or Substance? (Cambridge University Press: New York, 2014) p275
" Act 36 of 1998 (NWA)
‘: Act 108 of 1997 (WSA)
;,,,(Il(;r(,‘,lﬁ:rl;,”ul explanati; = <ce generally the Guide to the National Water Act published by the Donertment of Water Aflnrs
:: Dugard in Langford et al (eds) (2014) 275-276.
- Marshall (201 1)2 Global Majority E-Journal 31-45 at 31-32
Art 43 (1) (d) 2010 Kenya Constitution v
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i government has tr : ;
The Nigenan gove has tried unsuccesstully to improve access to d i ]
Unsuccessfully. since the only provision of the Nigerian government are h dOmestlc o
i , : . = i ‘ re hand-operated boreh
There is usually el:O r:z)ll(x)k‘: up dm these provisions of wells and hand-operated Eoreholes whoilcehS ssgn\t'::lllll&
¢ down in mere s, a e ; s
b!tﬂ}; ?OT‘he measures put in pll]aczeg\p l:h:r;usu?ll) found to revert back 1o their previous ways of sourcing fo{
water. S ) 1genan government hav i
e - : g g ¢ not served sufficiently or efficient
S‘-_,me_of the \\el: an}\.d (?Orehol,_\ provided yield little to no water during the dry season an some of lt{'ac::
machines f\‘;’; l:;\e ci;\l‘:l.i“ here I“SUC!”_V~ no repairs are carried out on them. ™ Sodrcing privately for
domestic S Y In rural areas someti : ’ :

R cesilly ies wainr 1 Seirocs metimes leads to disease, and even death, in extreme
cmm B e e diarrhoes arceed bom an unimproved means. It has been reported that about 97000
¢ yearl) caused by unsafe water and poor sanitation, i i

2 ! ; J M anitation.™ While states or nations do
not neeq 10 prov !de lhc_ actual water for individuals it is necessary that states provide the institutional
economic and social environment necessary to help ; divi ise this right.*’ i i .

rovide only th ” 'Y 10 help individuals realise this right. According to Gleick, states
oughl to g 1 y the ac{luz right for IRdl\_’lduals who otherwise cannot access this right as a result of age,
po\en};..i disastey 0(? CC)Om??lCh eprivation. His argument leans towards a rights-based approach (the principle
of non 1scrj¥mna 1on), which emphasises that ‘water and water facilities and services should be accessible to
all and especially the poor and vulnerable should be considered.”*

Recognising water as a human right does not actually provide the water or make water accessible to everyone.
It however is a first step towards ensuring everyone has access to water. The recognition of a human right to
water under a national law empowers the people, since they are aware of their right to water and have the tool
(law) to demand for the enforcement of this right when it is made a law. However, if water is not considered
as a human night on 1ts merit, it should be considered as a night of an individual stemming from the right to life
as no individual can survive without access to clean water for domestic use. The 1977 water conference
recommends that there should be legislation enacted towards a coordinated approach to water planning, and
all provisions on water resources management should be combined in a unitary legal instrument, namely, the
Constitution.” In Nigeria, the Water Resources Act does not guarantee domestic water supply, nor does it
recognise water as a human right. The various states laws on water also do not recognise water as a human
right: rather, water is considered from an economic perspective albeit insufficiently. Considering water as a
human right in a Constitution is the highest level in which a government of a nation can show its commitment
towards ensuring the right to water. This is argued in line with the provision of the Nigerian Constitution,
which states that any law incompatible with the provisions of the Constitution is ruled as void.*'

Furthermore, the Constitution is the supreme law to which all other laws are required to conform.” Unlike the
South African Constitution (and its water laws), the Nigerian Constitution has not aligned itself with this
recommendation of the United Nations conferences,” nor the provisions of General Comment 15, which
expansively discusses the human right to water and states four elements of the right to water wl_:ich are
quantity, availability, quality and affordability.” One proposal to solving domestic water issues in Nigeria is

* Ishaku 7 al (2012) 26 WRM 298. - _
" One of the measures the Nigerian govemnment has put in place to contribute to access to water in Nigenia i1s a creation of

boreholes in rural parts of the country. When this machines break down, people resort to the unimproved surface waters such as
the rivers and stream. A majority of these streams have been reported to be polluted and unfit for human consumption. Polluted

a ¢ ¢ 2 / ess in Nigena, and even death.
water 100 has been known to cause a variety of illness in Nigena,
: 361 Lancet 2226-2234 also at

“Black B ol O et I_10mill_dying.pdf accessed 8 April 2016. Also
www.who.intmaternal child adolescent/douments/pdfs/lancet_child_survival_10mill_dying.p d b ,p X o 4
b T 'sillion p&)plu._\khlch is about a two third of the population of Nigeria, do not have sanitation at
www.wateraid org/ng accessed 18 February 2014.

~ Gleick (2003) 9 Water Nepal 117 at 123
' Gleick (2003) 9 Water Nepal 123.

* General Comment 156; see also Miller (2010) 14 LHR 917

* Cano (1981) 51 Journal of Hydrology 385 ; " the law shall be void
ol Sec 1 (3) of the CFRN 515168 that ulhﬁ laws found inconsistent with the provisions of the law sha void.
LY o o s 2) 269

., S¢e Bilchitz in Woolman & Bulchlf/’l‘cd;)u(nZdUtl};) saly scction in the 1999 CFRN, which talks about water, is Section 20,1t
pr(;lzlzre arL" s.e\ crall\\iaxcrl llmu :nc,h;:s;r:mpw\c he c;}uronmt'“' and safeguard the water, air and land, forest am? wild h.le of
\’xl_el - (.:1,;‘ flsé Mdl; bh;l dprolelaws on water to which the Constitution does not make reference. In other words, there is no
‘Nigena, ere are other Federa

huaﬁ?::ton of Nl;gfgzijng?lzﬂvl(;’(?:i | 5.6 see'also Cano ( 1981) 51 Journal of Hydrolog) 385-387

; ommen =/C.12/2002/ ’
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. ted a I \
to consider it as a right and to adopt a human rights-based fipprﬁach. Th‘lshstlslgcg(fr?;mspzruocahc ; slst Eons,'defed
. s to water raises human Tig s S the righ fo
useful for two reasons. Firstly, because acces ' ol i il
e o 6 dly because a human rights-based app provides the byg;,
health and the right to life, and secondly Pro: .
principles against which a sustainable access to water may be anal.y.sed. The lfey .pn'nCItples of a human Tights.
based approach (or PANEL principles of participation, accountability, non-dnscr;mmz;_ ;?2(; empowerment gng
legal redress) establishes the claims and the obligations to ‘respect, protect an du 1 ..d commits all wage,
management systems towards the guarantee of the basic human need for water, and provides water users wyy,
the instrument to enforce this interest.

A human rights-based approach, is also proposed because it considers the steps or range of syst;ms necessary,
both at the national and international level, to protect, respect and g?surf: the enjoyment pf a uman‘rlght to
water by all people, since water is a basis for human development. 'Th.xs approach als.o incorporates human
rights standards into national law, and integrates human rights principles into public admlnlstrqtlon and
education in human rights and responsibilities.” Human rights are intcrrclalcd,. and access to water is related
to a number of other rights.*” Although water has been resolved to be a human right pnd?r international human
right law, water is not considered to be a human right in Nigeria (even though the Nigerian government has an
obligation under international law to recognise such a right).”” There is a need to take a step further than an
ordinary legislative provision, if the problems of access to domestic water are to be sufficiently reduced and
progressively realised. Arguably, legislative provisions anchored on a human rights-based approach ‘may
improve access to water in Nigeria. The discussion on access to water is vital, and particularly sensitive,
where a variety of conflicting reports exist on what pertains in jurisdictions like Nigeria, as statistics and data
records are inconsistent, or not easily accessible to the public. A proposal for the adoption of a human rights-

based approach to water in Nigeria, which is both theoretical and practical, would involve a combination of
approaches that would include the analytical and the comparative.

5. Conclusion

The purpose of this study was to examine the ways in which the challenges of access to water in Nigeria may
be addressed, by considering positive factors in selected jurisdictions that have progressively sought to
improve domestic water supply. It is a known fact that access to water is a global concern. Of concern here are
the challenges of access to water in Nigeria specifically, as a country that it ought to be noted has water
resources in abundance. This study examined the challenges of domestic water in Nigeria and explored the
possibility of the national recognition of the human right to water and the adoption of a human rights-based
approach to water in Nigeria would address the challenges of access to water in the country. Nigeria was
amongst those countries that assented to the international recognition of water as a human right, and despite
having water in abundance; Nigeria has inadequate laws, an inadequate institutional framework and a
population without adequate access to improved water sources. The state of water governance in Nigeria,
particularly domestic water is poor. A major contributory factor to this water poverty is both legal and social
in nature. The existing Nigerian laws it is argued is inadequate in the guarantee of access to water for
Nigerians. Arguably, the current constitutional provision on water is ambiguous and vague and evidently is a
contributory factor to the challenges of domestic water supply and access in Nigeria.

% It has been variously established that no human being can survive without a substantial amount of clean water Furthermore,
access to water can promote a life of human dignity UN doc E/C 12/2002/11 Para 1; Heleba S ‘Realising the rig.ht of access to
:}mcuenl water in South Africa: feature’ (2009) 10 Economic and Social Rights Review: Economic and‘SociaI Rights in South
Africa 7 .
4On ‘the obligations to respect protect and fulfil, the laws and policies must harmonise w
‘vw!agon by non-state actors and adequate provision for redress but be provided. Also, a
_wdncnal and budgetary must be developed and implementable. g
J Hausermann, ‘A human rights 2 ical i icati i v
L rights approach to development: some practical implications for water aid’s work" (2003) 10 Water
:: Hausermann (2003) 9 Water Nepal 131.
Access to water can promote a life of h di
. p uman dignity UN doc E/C 12/2002/11 Para 1; see also Heleba (2009) 10 ESR Review

b/ y . .
* United Nations General Assembly Resolution A/RES/64/292 28 July 2010.

ith human right law, there must be no
dequate measures such as legislative.
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