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Suit No: CA/L/146/92
Between: , .
GERHARD SEEDORFF.......ccovueeeeeneeeereessos koo PLAINTIFF
And ‘ ' R
1. ARCHBODE ENGINEERING LIMITE
2.G.O0LUBODE vveesesessennns DEFENDANTS

3. T.A. OLAYOKUN

COURT OF APPEAL (LAGOS DIVISION) MUKXAMMED MUSTAPHA ADEBAYO AKANBI J.C.C
(Presided and Read the Leading Ruling), _ ' "
EMMANUEL OLAYINKA AYOOLAJ.C.A,

MUHAMMED SAIFULLAHI MUNTAKA-COOMASSIE J.C.A.

Friday 5th May, 1995 '

Comment by G. M. Olatokun® an #.T. Adekilekun**

The court of first instance decided in favor of the respondent and struck ﬁ”t:';?dcasi
on the grounds that no cause of action was disclosed and that the appellant di d"f)
have locus standi to prosecute the action. The court, as can be seen, based its

. Vi tract.
conclusion on the general principle of the lawon privity of con

FACTS OF THE CASE

Federal High Court, Lagos, the appellant herein a

nti have his name entered in the 1
plaintiff Cla,i m”ed, .inter a,i: mtzmbtferin::(liesdh:?e ledgers” as the registered holder (t:z
'respon'de':nts reg|stered .0 sharesinthe 1" respondent’sFompany.‘Acons-eglL:;r;ng
tWe.nty'—ﬂvelthOL!Sand ordlnaf¥o confer on him certain rights in the c.ompan'v lrfl e
?;suchhregistratlon Wotl:f tp))(i)gtion of a 'Director or Managing Director’' o
e right to assume 5 . -

Malaysm) Lecturel |, Departr ent of Private and Prope

In an action commenced in the

rty Law, Faculty of Law,

. (Utara
* LLB, (Uni Maiduguri), BL (Abuja), LLM (OAU Ife). Ph.D-(
University of llorin

iversi :n. Kiwara State, Nigeria
University of Tlorin,
*LLB (Tlorin). LLM (Ife) Ph D (Malysia) Lcclurerll,BusinessLawD:panmenL
orin), e ‘
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f one Mr. Kurt Eichbauer from whom the appellant
m and a share certificate. The premises upon which
n are a resolution of the Board of Directors of
e of the appellant as the holder of shares
dgment in respect of and affecting
defence to the action but rather

respondent’s company in place o
had obtained A SHARE transfer fro
the appellant based his claim in the mai
~the 1% respondent registering the nam
formerly held by one expatriate | and a consent ju
the same set of shares. The respondent did not fileany
applied that the action be struck out on the ground that no cause of action was

disclosed and that appellant did not have /ocus stand to prosecute the action. The
motion was heard and determined in favour of the respondents. The appellant was

dissatisfied and appealed to the Court of Appeal.
PRINCIPLES OF LAW ENUNCIATED IN THEJUDGMENT

The main principles of law identified in this judgment are two. These include privity of
contract and the issue of shares, i.e., the nature of rights conferred by share certificate
and the right of transferee of unregistered share.

a. Privityof Contract

As far as contract is concerned, a party who is not a party to a contract cannot benefit
from that relationship. This principle of law is known as privity of contract.” It wasthe
opinion of the court of first instance that, the appellant, not being a party to a
resolution of the Board of Directors of the 1" defendant’s company dated 1* August
1979 as well as a consent judgment entered into on 15™ April 1981, cannot benefit
from the two documents. However, based on the fact of the present case, the issues
raised were neither based on contract nor breach of any form of contract.

What transpired between the parties was basically that the name of the appellant be

-registered as a proprietor/shareholder of 25,000 ordinary shares in the books of the
company. These shares have been allegedly transferred by one Mr. K. Eichbauer to the
appellant vide the two documents stated above. It appears, as rightly pointed out by
!\nuhammed Mustapha Akanbi JCC (retired), that the judgment of the court of first
instance misconceived the real issue before the court.’

The _reSpondents at the lower court rather than filing their defence to the action
applled that the action be struck out on the ground that no cau f action Wa;
dl-s.closed and that the appellant did not have locus standi to institutzetf?e :ztilon The
;rzlacg:;t;:s?hfound in favour of the res?ondents on the basis that the appellant was
i eec:enrtrlact: Tr}e learned trial judge found support for the conclusion he
reached ont g a Prmuple of the law that no stranger to a contract impersonam

rightto enforce it, let alone acquire any benefit there under. He relied on cases
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of Ikpeazu Vs ACB Ltd”, Dunlop Pneumatic Tyres Co. Ltd. Vs Selfridge Co. Ltd™™ and
other cases on the same principle.

However, in a lead judgment delivered b
appeal, the Court of Appeal held that the |

contract because neither the writ nor the statement of claim alleges any breach of any

contractual obligation. It is the cause of action which a court should look at before the
determination of a case. See Coop Bank Vs. Lawal™

Yy Hon Justice M.M. Akanbi PCA (Rtd) on
aim before the trial court was not based on

The claim before the court primarily was for a mandatory order that the Share Transfer
Form and Share certificate No.2 given to him by Mr. Eichbauer be accepted for
cancellation and “in its place, a Share Certificate dated 16th April, 1981” be issued in
his name as the “registered proprietor/shareholder of 2,500 ordinary shares of One
Naira each fully paid” in the books of the com pany. Itis this claim that the respondents
challenged by a motion before the trial court on the grounds inter alia that he was not

aparty to the consent judgement and/or the resolution of the board and the trial court |
upheld the objection.

Itis submitted that the trial court misconceived thisissue by holding that the appellant
was not a party to the contract with the respondents. It is apparent from the claims
before the lower court that it was not based on the issue of contract but rather on
transfer and registration of shares. '

Even though the Court Of Appeal found that the claim was not based on .contract,‘ it
went further to consider the exception to the rule of privity of contract which Fhe trial

court ought to have considered. This is because, the case of Dunlop Pneumatic Tyres

Vs Selfridge (Supra) which was cited with approval in lkpeazu V ACB (S.upra)

recognises that property rights may in some cases be enforced by a pfarson who is not

a party to the contract. This is clear from the opinion expressed by Viscount Haldeane

inDunlop VSelfridge (Supra) thus;

“Our law knows nothing of jus question tertio arising by Wanyf
contract. Such a right may be conferred by way of profertyearstoo;
example, under a trust but it cannot be tfonferredl?n a strang
contract as a right to enforce the contractin person.

f property rights
The law therefore allows in special circumstances the enforcement of property

. it is in the present case.
¥ @ person who is not a party to the original contract as it isin p
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Therefore, the Court of Appeal was right in its decision when it held that the appellant
has acquired an equitable interestin the shares. -

" -b. Shares
“i. 'Nature of Rights Conferred by Share Certificate

Shares are personal property and are transferable in a manner prescribed by the

company's article.”” Mr. K. Eichbauer who retires from the 1* defendant company has
: . . . 103

the right to transfer his sharesas his property to '_che appellantinthis case.

A company may notregistera transfer of shares unless a proper instrument of transfer
has been delivered to the company.™ A proper instrument of transfer for this purpose
isan instrument appropriate/suitable for stamp duty purposes. In this case, a proper
instrument of transfer is the share transfer form and share certificate No 2 given to the
appellantby Mr.K. Eichebauer, on his transfer of shares. ' ‘

Having delivered a proper instrument of transfer to thé company, the company must
within 2 monthsafter a transfer of any shares complete and have ready for delivery the
relevant share certificate.”” In this case, the period between the time which the shares

was transferred from the transferor to the transferee and the time when the case
came up for hearing has exceeded 2 months.

Interms of the process of transfer, the process involves a properinstrument of transfer
(i.e., a paper form) and a (paper) share certificate. The company gives effect to the
transfer or trarismission by removing the transferor from the register of members and
inserting the name of the transferee. **The company cancels the share certificate in
the name of the transferor and issues a new certificate in the name of the transferee.

As IorTg as this is not done, the transferee holds an equitable interest in the share;-"”
here lies the realissue in this case.

TZ;efﬁ{izl by the directors of a company not to register any transfer must be done in
iowerj:t t;:1nd the CompanY Act has provided that directors must exercise their
orthe purpose for which they are conferred and must have the progress of the

102 Brenda Hannigan

Company Law” Oxf !
PressCoLtd (1993) 132 xford: Oxford University Press (2009 ; itai
103 Hannigan, “Company Law", 340 (2009)339, Seealso, Abbo K R, “Com pany Law” 5th Ed Great Britain: Guemset
1041bid.

105 Abbott K. R, “5th Ed”, 133 X
Pitman Publishing (1 %96) [98.& Seealso, Hannigan, “Com pan

y Law", 327; g "
106 Hannigan, “Company Law" 32, ¢ also. Dennis Keenan,

wgu s 1 andon
Smith & Keenan's Company Law for Students Lond

10 erA i i i T
noi CA(Y:U td)l 1 Gerhar Seedor v Archbode gill erng Limi d s( 46/92
TP kanbi P hard dorf¥ Archl ode En, eenng Limite & 20 ALN 6/92
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company atheartknowing fully well that ashareholder may petition for relief when he
seesthatthe company's affairs are being conducted in an unfair maﬁﬁ'erma SR

Ashare certificate confers a proprietary right and like any other property belongih'g to

aperson, it canbe transferred or.sold by the shareholder The shares are transferable
inthe manner provided in the articles unless the contrary is established by evidence.

It is trite law that a contract for the sale of shares may be enforced by an.order of

specific performance. See the case of African Continental Seaways Vs Nigerian
Dredging Roads And General Works Ltd.™

Inessence, the transferee or purchaser may have remedy against the company if it fails

to honour its obligations. - See Skinner V The City Of London Marine Insurance
Corporation.'”

i, Right of Transferee of Unfegistered Shares

The law is that, the transferor remains a legal holder of the shares until the name of the
transferee is entered into the company's register. Before the transferee can sue, the
share certificate must have been delivered together with the registration fee to the
company and his name must have been entered into the register of members of that
company. Section 151(2) of the Companies and Allied Matters Act Cap. 59, Laws of the
Federation of Nigeria, 1990 provides:

Notwithsta'ndihg anything in the artideg of a company, it shall not be
‘lawful for the company to registera transfer of shares |nI .the cgr:gatr:z
“unless a proper instrument of transfer has been delivere

company:

Provided nothing in thi

company to register, as shareho

any shares in the company has

law.

s section shall prejudice any power .of the
|der, any person to whom, therightto

been transmitted by operation of the

w. and this decision was also affirmed in the

The above qui ision s still the [a
ve quoted provision Eko HotelsLt de

Supreme Court case of A.G Lagos State Vs

\‘ e

rson is entitled to 3
rin the company. Where APU0 ¥ Gee, Kiser D.

hare holde
ntasas so. Hannigan, “Company

i ister O
: ( cate and rectify the Teg!s
theClc,rir:n'jnlf:de(I';'92)3MandJ|7; Seeal

103 T

' iﬂel;'lhe appella
share oo 2S¢ 3t hand reveals that the directors of the company have refused to reg

are e tthe company 1$5UC
ar:et:-r-‘éﬁme and the company refuses to issue it, an order may be made tha Jowo University Press
" 34

. N oeria i AWO
Law Gﬂses and Materials on Nigerian Company Law’ Nigena: Obafemi Ay
109 Seeg ' :
1o lhc:]s S ofthe Companiesand Allied Matters Act, 1990.
:‘1‘2(1997)55(‘235,244
(1382)14QBD 35

n3
(2006) 18 Nwp g (Pt1011)378 a4,
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RELEVANCE OF THE JUDGMENT TO CURRENT POSITION OF THE
LAW: | | 3

In New Resources International Limited & Lofty Investment Nigeria Limited V Ejike
Oranusi,™ it was held that shares are in the nature of personal estate and freely
transferable, subject to the statutory restrictions and articles of the company. Hence, a
‘member of a company like Mr. K. Eichbauer has the right to transfer shares belonging

to him and this right is unfetted.

Just like the present case relied very much on the Companies and Allied Matters Act, it
has been held that acquisition of shares in a company is matters regulated by the
CAMA. The transfer of shares in a limited liability company must be registered and
appropriate paper filed, per Rhodes-Vivour JSCin A.O. Afolabi & 6ors V Western Steel

115

Works & 2ors. .

Section 310(2) of the Companies and Allied Matters Act states that, the word
'member’ in Section 311 to 313 of the Act includes: any person to whom shares have
been transferred or transmitted by operation of law. In the case under consideration,
the appellant can be said to be a member of the company.-See the case of Wilson V
Okeke."

The learned judge in the case under consideration has rightly made a declarationin
order to protect the member of the company. The learned jfudge has found that the
court of first instance had a misconception about the case by basing its judgment 0"
privity of contract, and has rightly ordered a trial denovo when he sees that the

purported action by the director of the company will affect the appellant's individual
rightasa member of the company."”’

CONCLUDING REMARKS:.

Itisa settled law that any person to whom shares have been tra nsferred/tranSrnitted s
amember of the company. Consequently, such member has the right to have his name
registered as transferee of shares by the directors of the cbmpany. The refusal by the
director of the company to comply with this law as seen in the case under
consideration prompted the appellant in this case to svde in the court of lav,
- demanding that his name be registered in the register of members of the company as8

shareholder. The trial judge has thus, acted rightly, by allowing the appeal and

114(2011)2NWLR pt 1230at 107.
115(2012) I7NWLR pt 132921303

116 (2011)3 NWLR pt 125 at 456478

117 See Wilson v, Okeke (Supra) at 472-473.
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consequently, remitting the case to a lower court for a trial denovo before another
judgeinthe high court. .

It is not on record that this case was decided upon by the Supreme Court of Nigeria.
However, all the sound judicial principles enunciated in this case are still the law. Even
if this Court of Appeal's decision were to be appealed against, there is every possibility

that the Supreme Court of Nigeria would have affirmed the sound judgment handed
down by his Lordship Hon. Justice M. M. Akanbi, PCA (Rtd).

It is worthy of note that the decision in Gerhad Seedorff V Archbode Engineering
Limited & Ors (Supra) which was delivered almost two decades ago still stands the test
of time and similar position has also been stated by the Supreme Court of Nigeria in
A.G Lagos State V Eko Hotels Limited(Supra). Finally, the lead decision of my Lord Hon.
Justice Mustapha Akanbi PCA (RTD) remitting the case to the lower court for a trial
denovo was most commendable because there was no oral hearing of the case by the
court below.

Suit No: CA/L/146/92
Between:
GERHARD SEEDORFF......ccovesemsesrseserssesessessasssssssssasasess PLAINTIFF
And
1. ITED
ARCHBODE ENGINEERING LIM P D AR T

2.G.OOLUBODE e
3. T.A. OLAYOKUN

ANBI 1.C.C
COURT OF APPEAL (LAGOS DIVISION) MUHAMMED MUSTAPHA ADEBAYO AK

(Presided and Read the Leading Ruling),
EMMANUEL OLAYINKA AYOOLA J.C.A, s
MUHAMMED SAIFULLAHI MUNTAKA-COOMASSIE J.C.A-

Friday 5th May, 1995

hare — who can apply for - Whether
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e — Transferee therefore —Right of
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tered — Right confirmed thereby —
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COMPANY LAW — Share — certificate = Right con'
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COMPANY LAW — Privities of contract = Stranger toa contract

Enforce contract — When can enforce contract.
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Issue:

that the appellant not being party
has no locus standi to sue to and
nt judgment.

Whether the learned trial Judge was right in holding
to both the resolution and the consent Judgment _
enforce the right conferred on him by the said resolutionand conse

Facts:

In an action commenced in the Federal High Court, Lagos, the appellant herein a
plaintiff claimed, inter alia, to be entitled to have his name entered in the 17
respondent's “registered of members and share ledgers” as the register holder to
twenty-five thousand ordinary shares in the 1* respondent company. A consequence
of such registration would be to confer on him certain rights in the company including
the right to assume the position of a 'Director or Managing Director' of the 1"
respondent tompany in place of one Mr. Kurt Eichbauer from whom the appellant had
obtained ASHARE transfer from and a share certificate. '

The premises upon which the appellant based his claim in the main are a resolution of
the Board of Directors of the 1" respondent registering the name of the appellant as
the holder of shares formerly held by one expatriate and a consent judgment in
respect of, and affecting the same set of shares. The respondent did not file any
defence to the action but rather applied that the action be struck out on the ground
that no cause of action was disclosed and that appellant did not have Jocus standi to
prosecute the action. The motion was heard and determined in favour of the
respondents. The appellant was dissatisfied and appealedtothe CourtoprPEél-

Held: (unanimously allowing the appeal)

1. ?‘zgr;;greed .Of right conferfgd on holder of share certificate not yet
Afrpoaniltthh? has obtained a share transfer form and a share certificate
i .sorrgmal holder but yet to register same in his name acquires

an equntableinterestintheshares.(P. 229, Paras. G-H)’

f_lri:eA:ANBl PCAatpages 229-230, paras. I.-i-A: .

Eichbarjszrznzz;r: 'and Share Certificate No: 02 given to him by
in the company toCltiShow that the later has parted with his shares
Board unequivocall € appellant. Exhibit B, the resolution of the
alleged that 3 new rV appr_oved of the transfer and it has not been
As a matter of fact :;OIUt'-On has been passed to alter the situation-
&re is nothing to show that the Board or the
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;Z?;;‘:ﬁ;tza?::eltn;:gsol:z their mind to refuse to register the
. €en averred that a notice of refusal has
been sent to the transferee vide Section 153(1) of the Companies
and Allied Matters Act (Cap. 59) of the Laws of the Federation. See -
also in Re Hackney pavilion Ltd. (1924)1Ch276at280”
e} On when strangerto contract canen fdrce same:-

Property rights may in some cases be enforced by a person who is not
a party to the contract. But it cannot be conferred onastrangertoa
contractasaright to enforce the contract in person. [lkpeazuv.A.C.B

_ Ltd (1965) NMLR 374 referred to] (P.230, paras. C-D).
3 On Nature of right conferred by share certificate -

Share certificates confer proprietary right and like any other property
belonging to a person it can be transferred or sold by the
shareholder. The transferee or purchaser may have a remedy against
the company if it fails to honourits obligation (P. 230 paras. D-E).

4. On Right of transferee of unregistered share -

Until the name of the transferee of a share is so registered, the

transferor remains the legal holder of the shares (P. 230. Paras. E-F)
5. One Proper person to apply for registration of shares—

Although section 152 of the Companies and Allied Matters Act, 1990
provided for the registration of transferee of share at the request of
the transferor, several other authoritaties state that the transfer is
the proper person to apply for registration of transfer of shares
although the transfer mayalso apply. (P.231. Paras. A-B)

Per AYOOLA, J.C.A. at page 231, paras. A-D;

“It is noteworthy that notwithstanding that Section 77 of the (English)

Companies Act 1948 is substantially in the same terms as Section 152(-3333“]:2? )
companies and Allied Matter Act, 1990 (Cap 55) which fprOVI several
registration of transfer of share at the feques-t ho[:- :sraszy?;cl).gw stated
authoritative English books on Company Law, of whic . 2 tion. In Halsbury's
that the transferee is the proper person to apply for registration-

{op. cit) at para. 410 there s this passag® ly for registration, but the

“the transferee is the proper person to app Id appear that both Section

transferor may also apply (Emphasis min'e). ltwouf e o have the
77 of the of the English Act and Section 152 of CAM.

i have the transfer
consequence of excluding the transferee from ?pilggi(:guch e,
registered but merely permitted the tra nsferor also

/
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lications to court to order the Directors to have the transf(.er
In several case appli de jointly by the transferor and the transferee..One case in
registered have lbee.n ma S riqade by the transferee only is Re Copal \{arn/sh Company
Which e appllcatl?n Wi?ich it was held that the transferee was entitled _tO an orqer
Lz,td (1917) 2 Ch 349in \:/O register the transfer. That order was made notwithstanding
dlrectlngr‘:li;gsepdart‘)\; Eve J in that case, until the registration of the transfer, the
?r]:rt’sfzsree hasonly an equitable interestin the shares”

Nigerian Case Referred in the Judgement
lkpeazuv. A.C.B. Ltd (1965) NMLR 374

Foreign Cases Referred toin the Judgement

Dunlop Pneumatic Types Company Ltd v. Selfridge & Company Ltd (1915) AC847
In Re Capal Varnish Company Ltd (1917) 2 h 349

In Re Hackney Pavilion Ltd. (1924) 1Ch 276
London Foundries Association v. Clarke (1838)QBD 576

Skinnerv. The City of London Marine Insurance Corporation’(1885) 14 QBD 882.

Nigeria Statute Referred to in theJudgement

Companies and Allied Matter Act, Cap 59, Law of the Federation of Nigeria, 1990 >
152(1).

Foreign Cases Referred to intheJudgement

CompaniesAct 1948 (English),s.77

Book Referredto inthe Judgement
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History of the case:
Court oprpeaI

Division of the Court of Appeal to which the Appeal was brought Court of Appeal,
Lagos.
Names of the Justices that sat on the Appeal: Mohammed Mustapha Adebayo (PCA)

(Presided and Read the Leading Judgement). Emmanuel Olaymka Ayoola ICA,
Mohammed Saifullahi Muntaka Coomassne JCA.

Appeal NO. CA/L/146/92

Date of Judgement: Friday, 5" May, 1995.
Names of Counsel: Chief A.C. Tagbo— fortheAppelIant
G.A.Oniya—forthe Respondent

HighCourt:

‘Names of the High Court: Federal High Court, Lagos
Name of the Judge: Jinadu, J.

Suit No: FHC/L/12/81

Date of Ruling: Monday, 30" March, 1992.

Counsel:

Chief A.C. Tagbo —for the appellant
G.A.Oniya —for the respondent

Akanbi. P.C.A. (Delivering the Leading Judgment)

In an action commenced in the Federal High Court, Lagos, the plalntiff clalmed mte;
alia to be entitled to have his name. entered in to first defendant's rii|sti;:d
members and share ledgers” as the registered holder of twe?ty-zlr\l/ie i;:ation
ordinary shares in the first defendant company. A consequence ohsuI - ti sration
would be, to confer on him certain rights in the companylncludmit ;:rngt e
the position of a “Director or Managing Director” of the 1% de endaa share transfer
Place of one Mr, Kurt Eichbauer from whom the plaintiff had obtaine

formand a share certificate.

. . the mai be athered from
The pfemlses on. whuch the plamtnff based hns claim in the main can be g

the following paragraphs.of his statement of clalms -
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Board of Director of 1* defendant Company

1* defendant resolved as follows:-

“(1)  The shares of the non resident removed from that company
since hisshare holdings have been sold. .

(2)  The shares of the non resident investme_nt in the Company
which was previously held by Mr. Mr. K. Eichbauer should be
registered in the name of Mr. G. Seedorff and that the
balance of the equity of N8,600:00 being the foreign
investment should be called for immediately to complete the
25% share holding of the original paid up capital of

100,000:00
(3)  Mr. K. Eichbauer retires from the Company and Mr. G,

 seedorfftakes hisplace.”

5. Plaintiff avers that said sum of N8,600.00 was paid by Mr. K. Eichbauer
to completethe 25% shareholding (by the expatriate investor) of the
original paid up capital of 100,000 ordinary shares so that the plaintiff
could promptly take the place of Mr. K. Eichbauer.

6. In consequence, the parties in the action in Suit No. FHC/L/12/81 filed
Terms of Settlement dated 6™ day of April 1981 upon which a consent
Judgement was entered on 15" April 1981, paragraph 3 thereof states
as follows:

“Note:- No Transfer of any of the Shares comprised in this Certificate
will be registered until the certificate has been delivered at the
Company's Office”

t;, By a Resolution of the
dated 17 August 1979, the

The defendants did not file any statement of defénce; but instead filed a motion

pursuant to.OrderX.XVIII Rule 1 of the Federal High Court (Civil Procedure) Rules 1976,
that the action be dismissed on the grounds that: -

“Th . '
" :-Statement of Claim discloses no cause of action against the defendantin

()  the plaintiff ;
e plaintiff not being a party to the consent judgement of the

resolutio .
(b) Anyactzgm t:)fthe Boardis not competent to bring this action; and
nbased onthe resolution is statute barred.”

" Exhibit A, nor to Exhibit B, the resol
»and not being a party to either, he could not
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derive any benefit therefore. In the result, he held that the plaintiff had neither the

locus stand to sue, nor a cause of action against the defendants and-so dismissed the
claiminlimine.

Being dissatisfied with the decision, the plaintiff thereinafter called the appellant has
lodged an appeal in the matter. Initially, two grounds of appeal were filed, but these
were with leave of Court, amended to bring up to three. It is unnecessary to set out
these long and windy grounds of appeal. Nor do | find it necessary to set out all the
various issues identified for determination in the appellant's brief. They can all be
encompassed in or accommodated within the single and precise issue identified by
the respondentin this matter. The one issue raised by the respondent reads asfollows:

“Whether the learned trial Judge in the Court below was right in holding that
the plaintiff/appellant not being a party to both the resolution and the
consentjudgement has no /ocus standto sue to enforce the right conferred on
him by the said resolution and consentjudgement.” -

It is common ground that the appellant was not a party to the so-called “consent
judgement”. He was not a party in the proceedings (i.e. Suit No. FHC/L/12/81) even
though the enrolled order in that case specifically enjoined the plaintiff therein (Mr.
Kurt Eichbauer) to sell;

“His N25,000 twenty-five thousand Naira) Shares in Archibode Engineering .
Limited to Mr. Seedorff (the plaintiff in this case) or any other person or
persons named by him” (initalics supplied)

Equally so, there is no dispute that the appellant was not a party to the resolution of
the company made on 1™ August, 1979. In fact, he could not have been, since at the
material time, he had not acquired shares in the company. Only Mr. Eichbauer, whose
share certificate was turned over to the appellant and Chief C.M. Olubode, who was
described as the Chairman of the Company would appear to have participated in the
passing of the resolution.

Forthe sake of clarity, however, I reproduce below the resolution in full:-
“ARESOLUTION”
Present: Chief C.M. Olubode (Chairman) Mr. K. Eichbauer
In Attendance: M.A. Solaja (Mrs)
J.A.A. Adeniyi & Co. (Auditor)

(1) Mr. M.Y. Agboola should be removed from the Company ssince
his share holdings have been sold.
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The shares of the non resident investmgnt in the Company
which was previously held by Mr. K. Eichbauer should be .
registered in the name of Mr. G. Seedorff and that t'he
balance of the equity of.N8,600.09 being the foreign
investment should be called for immedlately.to complete the
25% share holding of the original paid up capital of 100,000.
(3) Mr. K. Eichbauer retires from the company and Mr. G.
Seedorfftakes hisplace.”

(2)

Itis evident from the above that the appellant by this resolution was exPected to take
the place of Mr. Eichbauer and have his name registered accordingly against tr.ne :shares
hitherto held by the latter who was’ to retire from the company. And it is also
significant to note that by this resolution, Mr. M.Y. Agboola has also ceased to be a
member of the company, leaving perhaps only Chief C.M. Olubode to run the show. .
Butthatis neither here nor there.

The respondents have argued and the lower Court has held that the appellant not
being a party to the so-called consent judgement (Exhibit A) or the resolution (Exhibit
B) has neither the locus stand to sue nor a maintainable cause of action. The learned
trial Judge found support for the conclusion he reached on the general principle of law
that no stranger to a contract in personam has the right to enforce it, let alone acquire
any benefit there under: He relied on the foliowing cases: lkpeazu v. A.C.B. Ltd (1965)
NMLR 374; Mercantile Bank of Nigeria Ltd. V. Abusonwam (1986) 2 NWLR (Pt. 22) 270;

Tweedle v. Atkinson; (1861) 1B87S5393: Dunlo Pne . . & Co.
’ ’ umat . Ltd. Selfridges
Ltd. (1915) AC847. p Pneumatic Tyre Co. Ltd. Selfridg

Ithowever, appears to me that :
) a lot of confusion has i .+ this matter
largely because the nature ang been introduced into

. import of the clai not fully
appreciated by both the Courtan claim before the Court was

are Certific
'onand “iniits p|5
as the “registere
fU"y paid" in the b

ate No. 02 given to him by Mr. Eichbaue”
Ceashare certificate dated 16" April, 1981 e

d Proprietor/shareholder of 25,000 ordinary
ooks OftheCompany_

issued in this name
sharesole.OO each
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Itis this claim that the respondents sought to defeat by filing motion on 21* November,
1991. The motion questions the competence of the appellant to bring the action albeit
on the grounds inter alia that he is not 3 party to the “consent judgement” and/on the
resolution of the “Board”. The judgement | dare say misconceives the real issue before
the Court. The claim is not dependent upon whether or not the appellant was a party
to Exhibit “A” or “B”. The issue is, has the appellant any right or interest in the shares
sought to be registered in his name? It seems to me he has acquired an equitable
interest. See /n Re Copal Varnish Company Ltd. (1917) 2 Ch. 349 at 354. But whether
suchinterest s registrable or not isnot for me to say at this stage.

The Transfer Form and Share Certificate No/02 given to him by Eichbauer prima facie
show that the latter has parted with his share in the company to the appellant Exhibit
B, the resolution of the Board unequivocally approved of the transfer and it has been
alleged that a new resolution has been to alter the situation. Asa matter of factthereis .
nothing to show that the Board or the respondents have made up their mind to refuse -
to register the appellant's name. It has not been averred that a notice of refusal has
been sent to the transferee vide Section 153(1) of the Companies and Allied Matters

Act (Cap. 59) of the Laws of the Federation. See also in Re Hackney Pavilion Ltd. (1924)
1Ch 276 at 280.

The difficulty in this case stems fro:n the fact that it was decided on demurer and has

not gone through to full trial. What is more the judgement of the trial Court as | have
tried to show above, was based on the misconception that Exhibits “A” and “B” were
contract documents to which the appellant was never a party. The same reasoning
permeated the argument in this Court to the extent that it Was not even appreciated
that the case of Dunlop Pneumatic Tyres Company Ltd v, Selffridge & Company Ltd AC
847, which was cited with approval in lkpeazu v. A.C.8. Ltd (1965) NMLR 374 recognizes
that property rights may in some cases be enforced by a person who is not a party to
the contract. This is clear from the opinion expressed by Viscount Haldane L.c. in
Dunlop v. Selfridge (supra) that:-

“Our Law knows nothing of Jus question tertio arising by way of contract. S uch
aright may be conferred by way of property as for example, under a Trust butit
cannot be conferred on a stranger to a contract as a right to enforce the
contractin person.” (Italics supplied for emphasis)

Clearly, share certificates confer proprietary rights and like any other property
belonging to a person, it can be transferred or sold by the shareholder. T_he tra_nsfe.ree
Or purchaser may have remedy against the company if it fails to honour its obligation.
See London Foundries Association v. Clarke (1838) QBD 576 ay 582. See also Skinner V.
The City of London Marine Insurance Corporation (188) 14 QBD 882.
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to me that itis the Jesire to enforce the right to have his
of the shares of Eichbauer that

transferee
| his name is SO registered, the transferor

hat may give rise to some complication
£1* August, 1979 was passed by the

gut that as it may, it appears
name on the register of members as the

prompted the appellant to sué. For unti
remains the legal holder of the share and t

perhaps not contemplated when the resolution ©
company. '

Finally, because there has been no oral hearingin this case, and issues were joined in
certain respects, | refrain from making any comment on the powers of the Board of the
Company to refuse the registration, or as to who can compel such registration or at
whose instance a legal transfer can be effectuated. In so far as | am concerned, it is
enough for the reasons already stated to hold that the reasons given by the learned
trial Judge forthe dismissal of the action is untenable and unjustified.

This appeal therefore succeeds, and it is hereby allowed. The judgement of the trial
Courtis accordingly setaside. The case is remitted to the lower Court for a trial denovo
before another Judge of the High Court. The appellant is entitled to the costs of the
appeal assessed at N1,000.00.

AYOOLA, J.C.A.

L?Z\t{:e?,azlt:jb?,r Iglrl:gii:rf\tregs:]nr% lnfadvance the judgement delivered by my learned
arrived at that this appealb, I \ Appea.I. | entirely agree with the conclusion he
anelucion it neediort addeaf owed and with the reasons he has clearly given for that
~ is noteworthy that ng,twitha - F°"7’"ef‘t5 purely asa matter of academicinterest. It
1948 is substantially in the :ta“d'ng that Section 77 of the (English) Companies AC
Matters Act, 1990 (Cap 59) \Aa,;‘_‘ehterms- as section 152(1) of the Companie§ and Allied
request of transferor N pro.Y[dEd for, registration of transfer of shares atthe

, several authoritative English books on Company Law, of which

“The transferee is '

the proper per ‘

. S g -

may alsoapply (Emphasis minZ) 'son to apply for registration, but the transfer

~|ntc\)/:ohuld apEear that both Séction 77 of th
ave the consequenc
_ e of e i
transfer registered by merely perr)::ilt‘:idnmfh
g

e English Act and Séction 152 of C.AM.A. do
fthe transferee from applying to have the
etransferor also to take such step-

In sevéral ca '
ses applications
. . to
registered have been made jointly court to order the Directors to have the transfer

by th
Y the transferor only is Re Copal Varnish company
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Ltd (1917) 2 Ch 349 in which it was held that the transferee was entitled to an order

directing the company to register the transfer. That order was made notwithstanding
that, as recognized by Eve J in that case, until the registration of the transfer, the
transferee has only an equitable interest in the shares. | am in entire agreement with

the view held by my learned brother Akanbi, P.C.A that Jinadu .J. misconceived the

basis and purport of the appellant's claim when he treated it as one to enforce a

contract and imported into the case the doctrine of privity of contract. Forthese and

the fuller reasons which are contained in the judgement of Akanbi P.C.A | too would

allow the appeal. | abide by all consequential orders made by my learned brother
Akanbi, P.C.A

MUNTAKA-COOMASSIE, J.C.A

| 'have had the privilege of reading in draft the judgement of my learned brother,
Akanbi, P.C.A.

| agree with his reasoning and conclusion and abide by all the consequential orders
made therein.

Appeal allowed.
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