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14.1 INTRODUCT ION

The Nigerian electoral landscape is uniquely characterised by a compressed
judicial timeline for the resolution of pre-election disputes.! The increasing
use of time limits in election-related matters has assumed constitutional
flavour as Section 285 of the Constitution of the Federal Republic of Nigeria
1999 (as amended) contains express provisions relating to time limits for
both pre-election and post-election matters.2 By virtue of these
constitutional provisions and the Electoral Act, 2022, pre-election matters
must be commenced and concluded within a 180-day period. This stringent
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'Section 285 .
es for 21 days within which to file an election petition while

2 Section 285 (5) provid _ le Bk
subsection (6) mandates the tribunal to deliver judgment within 180 days of me.ﬁllng_gh
the petition. An appellate court (inclusive of the Supreme Court) has 60 days within \go I 2
to deliver its judgment from the date of delivery of the judgment of the tribunal or Cou

of Appeal. Subsection (7) is very instructive in this regard. Subsection (9) provides that

every pre-election matter shall be filed not later than 14 days from the date of the E;_Cg:lea(;
of the cause of action and the judgment in such pre-election mat@er must be deliv Is
within 180 days of its filings. The appellate court in a situation akin to election appea
have 60 days within which to determine the appeal while the notice of ap

peal itself must
have been filed within 14 days from the delivery of the judgment being complained of.
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However, in recent times, the application of the Cor_\stltu.tlongl stipulation
of time frame has been extended to rules and practlce_dlrectl(_)n of the of
cpurt, which are subsidiary legislations to the Constitution. This extension
demonstrated through an analysis of Akan Ekpe Okon v PDP & 2 Ors,*where

the timelines were given no exceptions, despite the fact that the individual

who was meant to file the process was kidnapped, has created a troubling

jurisprudential  development that threatens the very essence of

to give effect to the constitutional and
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substantive -Simultaneously,
statutory mandate for speedy

: Provide for a fair, impartial
Ination of Pre-election Cases; ensure that in all

and, very importantly, “minif%(ijgs On Matters which are genuinely in issue”
conduct of matters, 6 € Undue adjournments and delays in the
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3(2012) LPELR - 7830 (SC)
“CA/C/369/2022 ruling delivereq on

>Preamble to the Federa] High Couyrt ('Lre?ecember 2022
¢ Preamble to the Federal High Coy; (Prei?ecg?:) Practice Directions, 2022,
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BETWEEN A CINCH AND A CATCH-22 IN PRO

: \OCEDURAL EFFICIENC

vet, this quest for procedural efficiency has ccj)jllliiclifgﬂgmw
fundamental and long-standing principle of Nigeria ed headlong with a
cases invc_)lving contentious or disputed factsn ]unsprudepce: those
determination by Originating Summons.” The Szre énsuitable  for
consistently held that where facts are riotously i s COUf’t.has
Summons, leading to a full trial with v By in Capie, & NP

um ' g to a full trial with viva voce evidenc i
-examination, is th i : e (oral evidence) and

Cross ' e appropriate vehicle for .8 This

the mandato imMpositi s : paper argues that
e : ry Imposition of the Originating Summons procedure for all
pre-electlon matters, |rresp_ect|ve of the factual contentiousness of the
dispute, creates a profound inconsistency within the Nigerian legal system.
It elevates a procedural_ rule_a which is ordinarily designed as a handmaiden
to, above the substantive justice it is meant to serve, thereby trapping
I|t_|gan_ts in a procedural Catch-22 where adherence to the Practice
Directions can lead to the fatal failure of their case.® The choice of the
phr_ase ‘Cat(_:h-22’ is deliberate and apt as it describes a situation of circular
logic wherein a litigant is confronted with mutually conflicting requirements,
such that compliance with one necessarily constitutes violation of the
other.10 This is precisely the predicament of the Nigerian pre-election
litigant who is faced with either complying with the Practice Directions by

) LPELR-21860(SC) (PP. 24-25 PARAS. E),

7ajibulu v. Ajayi (2013
Atuwase II & Ors v Gov. of Delta State & Ors at (2022) LPELR —

8 Olu of Warri Ogiame
52341 (SC) 16 Paras B-C

9In INEC v Julde (2023) LPELR — 59841 (CA) at 29-30 Paras A-B, the Court of Appeal held
t to be obeyed and not treated

that "the point to underscore is that Rules of Court are mean
with levity, for it is the observance of the rules that make for hitch-free administration of .

See OGUNPEHIN Vv NUCLEUS VENTURES (2019) LPELR-48772 (SC) and DUKE v *
. But rules of Court are designed for ensuring

AKPABUYO [2005] 19 NWLR (PT. 959) 130
n the citadel of [see MAINSTREET BANK REGISTRARS

that is obtained by the parties i
VID ALABI OGUNDIMU (2022) LPELR-57273(CA) 1 at 16 - 17] and

we must never lose sight of the fact that rules of Court are not masters but handmaidens
in the quest for doing substantial . See MMUODILI v ONWUBA (2020) LPELR-55917(SC).
Thus, the Court will not hesitate to extricate itself from the clutches or rigour of strict
observance where they clog the access to . As Lord Atkin famously intoned in UNITED
AUSTRALIA v BARCLAYS BANK (1941) A. C. 1 at 29: "When these ghosts of the past stand
in the path of clanking their mediaeval chains, the proper course for the judge is to pass
through them undeterred.”

10The Phrase “Catch-22" originated from the satirical war n
Joseph Heller in 1961 and it means "a paradoxical situation from
cannot escape because of contradictory rules or limitations.” See the

https://www.theidioms.com

ovel, “Catch-22" written by
which an individual
Idioms, available at
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ISPRUDENTIAL FOUNDATION: SUI GENERIS

ol JURND INVIOLABLE TIMELINES

NATURE A

i d decisions arising therefrom is
inq theme in electoral law an _ a
AI rggg:lpn%tters are sui generis (of its own kind) and ought to be treateq
Zse cuch. In LP & Ors v Amao,'* the Court of Appeal per Barka JCA broygh
to the fore the essence of provisions of this nature:

In election matters, unlike other matters, time is .always of
, essence. The rights of a litigant is (sic) curtailed by a time frame,
~ after which the legal maxim, Ubi remedium may not apply.

Similarly, in Olubukola & Anor v A.G Lagos State & Ors,*?2 the Court of
Appeal held:

One fundamental point that must be made at this stage is the
effect of timing on institution of the suit. The sui generis nature
of matters relating to elections has unwittingly made time of
taking steps an important element. An otherwise legitimate claim

in ordinary civil action fails to fly i ' i
S Y In election r for failure to
act within certain timelines, Ui

The selection of these Sz . ,
decisions delivereq . two decisions is deliberate. The same court, "

. €ar apart, ex ighli ire situatio”
Wher il it r €Xpressly highlighted the dire Si
WHEre an ordinarily legitimate and valid Causegof gction G Sta|e.02
hethbeca.use Of the failure to adhere to SP ed?e
criticiere o reasonable, genuine and compass.lonato
SMs that this POsition infringes upon the right

"(2017) LPELR - 43748 (

Y(2016) LPELR - 4145 CA) at 1618 parac D-D

(CA) at 35 para p
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BETWEEN A CINCH AND A CATCH-22 IN PR
. ; " OCEDURAL EFFICIENCY
fair hearing have been persistent, yet despite these criticisms, th iti
of the lay\{ on _thls point has come to stay.!3The Supreme C » the position
this position In PDP v Richard Egenti4 Commenting Ozurtth;eagfgrrped
VIous

harshness of this position in some instance
S :
Mustapher & Anor v Danladi & Ors'® held: , the Court of Appeal in

...it. is my view that section 285(6) (supra) is i

Iimlt_atlon. which takes away the r)ig(ht %f gctié‘:efr?urita;u;ri;
leaving him with an unenforceable cause of action. The law may
be harsh but it is the law and must be obeyed to the latter; more
so when it is a constitutional provision.”

It is thus clear that as far as Nigerian electoral jurisprudence is concerned,
constitutional timelines are absolute, immutable, and incapable of
extension. The jurisprudence admits of no exception, no compassion, and
no equitable intervention. The time fixed by the Constitution s, indeed, like
the rock of Gibraltar.16The settled principle articulated above relates strictly
to the express provisions of the Constitution. However, recent judicial
decisions have extended this principle of non-extension to time limits
prescribed by rules of court and practice directions, treating these
subsidiary instruments as though they possessed'constitutional force. This
extension was dramatically illustrated in Akan Ekpe Okon v PDP & 2 Ors.Y’

14.3 SYNOPSIS OF AKAN EKPE OKON V PDP & 2 ORS

This appeal arose from a Governorship pre-election matter from Akwa Ibom
State. The Appellant had appealed against the judgment of the trial Federal
High Court and, in pursuance of the said appeal, had filed and served the
Appellant's brief of argument on all Respondents. Pursuant to the Election
judicial Proceedings Practice Directions, 2022, a Respondent to an appeal

13

145C,1330/19 delivered on 11t February 2019

15(2015) LPELR — 41655 (CA) at 51-54 Paras B-F _
16Tt is believed that the Rock of Gibraltar which is a monolithic limestone mountain

dominating the western entrance to the Mediterranean Sea is permanent and c.annot be
moved. See Edward G. Lengel, The Rock of Legend: Gibraltar available at
httgs:[[www.histo;ynet.com[rock-legend-gilbraltar[

17CA/C/369/2022 with ruling delivered on 24 December 2022.
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had five days from thefSThe JndRespondent, In at' l 1?F ﬁle_ Nis byis
He bﬁ:e.o bong Akrah, an admlnlst;e; I\:T( rca)jhlcer in the m;

CommiSSlonEd On? to file the said brief of argaunlgfaT f.and y was, however,
firm of his COUNSEL 45 file the Respondent's DET 31 WES ot releaseg
kidnapped on his W \‘{Vhe” the 2nd Respondent discovered that the offic,,
until ten days after - incommunicado, his counsel hurriedly fiqq

: dw : .

who had been fdlspziltrﬂ;it Jlbeit one day after t_he five days prescribeq ,
anotherc,c t?rLeE ?r egtri% & An'application for extension of time to file the brief,
the PractiC .

i cluding a police extract documenting the
supported DY e;ldﬁgsgr Irr;(f:llﬁlg gby thg Court of Appeal. The Court helg
i g \‘ﬁzn; of the Practice Directions are inviolable. In dismissing
tn:tf;;ng;%on, the Court particularly relied on Paragraph 14(c) of the

, Practice Directions, which provides that “Any Brief ?’f Argument which does
" not comply with these provisions shall be invalid.” The net effect of this
decision is stark to the effect that the Court of. Appeal equated the
provisions of the Practice Directions, ordinarily a subS|d_1ar\_/ legislation made
by the President of the Court of Appeal, with the Constitution of the Federal
Republic of Nigeria, and refused an application to extend time despite the

extraordinary circumstance of the kidnapping of the very person charged
with filing the process within time.

The decision in Akan Ekpe Okormamongst others, compels a fundamenta
inquiry, seeking to determine whether time frames prescribed by rules of
court or practice directions are inviolable in the same manner a5
constitutional time limits. Can it be said that time fixed by the President of

the Court of Appeal is Synonymous with tim i tion? This
i € tution:
question demands urgen fixed by the Consti

t resolution. The in Akan Ekpe
Okon purported to follow the Su WBUFe- B ARpeal-In

reme ision i chukwu v
INEG?® where the Apex Court helde =S a1,

L
) € 1999 T mended) 0
of time to @ Constitution (as @

i : . e ; ecution 0
election appeals in this Court. 1n ?rzzcs.;ssﬁlst lgoihﬁavpi:lzs been ile

18

2 Pt

(2014) 17 NwLR (pt. 1435) 255 at 285.7gs Paras G-A
‘ 316



BETWEEN A CINCH AND A CATCH-22 1y
i+hin five d ’ PROCEDURAL EF;

::éhznsth Ees%fnggr:gg Ee_rwce of the Appellant's gricﬁvg: A

August, 2014, was filed ief of Argument which was filed on 261,

out of time. Thithe c outside the required five days and tt?n v
: Circumstance, it is incompetent and i erefore

struck out. Accordingly, it is struck out and liable to be

countenanced.” out and shall not be

It must be noted, however, that t ' , _
decision) in Okechukwu was likely trr‘\Zt rtit;o bﬁ?dvigg’f‘(lr?jason o e
without leave of court. Indeed, in Sani v Agara,'® the Cou:'te Of(AUt Oflt'me
that a process filed outside time without leave of court to file sarl:]zeiz J\o(?:id
The principle of non-extension of time has been further reinforced in Africla.;J
pemocratic Congress v INEC?® and PDP v INEC?! Proponents of the view
that time prescriptions in practice directions should enjoy constitutional
status point to the long title of the Practice Directions.?*This suggests that
the Practice Directions, being subsidiary legislation made pursuant to the
Constitution, should be accorded a similar status as the Supreme Court held
in Governor of Oyo State & Ors v Folayan,” 'a subsidiary legislation derives
its validity and authority from a substantive Law.'Yet this proposition which
suggests that validity derived from constitutional source confers
constitutional inviolability, may be argued to be jurisprudentially unsound
‘as it confuses the source of authority with the nature of the instrument. A
practice direction, however validly made, remains a subsidiary instrument.
It is not the Constitution. To hold otherwise is to blur the fundamental
distinction between the supreme law of the land and the procedural

regulations made thereunder.

The jurisprudence of the Supreme Court on the proper approach to rules
of court is equally well-settled, and it stands in stark opposition to the

19(2010) 2 NWLR (Pt. 1178) 371 at 401 Paras B-C

20(2022) LPELR — 59080 (CA)

21(2014) 17 NWLR (Pt. 1437) 525

2, exercise of the powers conferred on me by Sections 243, 248 and 285 of t:z
Constitution of the Federal Republic of Nigeria, 1999 (as amended), Section 140 of ItCA
Electoral Act, 2022 and by virtue of all other powers enabling me in that behalf, L MOK
BOLNA'AN DONGBAM-MENSEM, President of the Court of Appeal, hereby 1S54
following Practice Directions.”

23(1995) LPELR — 3179 (SC) at 59 Paras C-F
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emphatically he td not its masters: The deCISO A/hU € VAkPabUyo
nandmaidens Of 20 B0 atiky Abubakar & TS V /L1 Umary
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Local Governme important in this een
Yar'aduarzsarjmﬁous decisions, including AG Bendel State v AGF% i

affirmed in NUMEIOLS 75 %0 i Ltd v Seplat petroleum De Velopmeny
v FRNZ ??j&ngazf;c?Tge Iagv is also trite that courts should frown Upon

Company L& 2 ot Octor v Ojo*Remarkably, even the oy

technicalities: hat decided Akan Ekpe Okon, has

incidentally, the very cou _ kon,
g(ﬁf gaefé’n a radically different approach to the same Practice Directiong

In Umar Ibrahim v INEC3! the Court of Appeal held:

\ should also add, that the Practice Direction of this Court is 3
procedural guide, made by the Hon. President of the Court of
Appeal, to assist the parties and the Registry of the Court in orderly

 and prompt presentations of Appeals for adjudication, in view of the
time constraints in respect of time bound cases, in particular. The
Practice Direction was therefore, not intended to take away the right
of proper adjudication, or of fair hearing of causes and matters,
within the confines of substantial . The Practice Direction, like the
rules of Court, are meant to assist the Court to do ."32 -

Thus, it is suggested with all sense of responsibility that there exists a clear
and undeniable conflict in the jurisprudence of the Court of Appeal itself
;he enormity of thi; conflicted jurisprudence is exacerbated by the fact that
! sepi(t):;t cI)I: zTealtls a final court in many pre-election and election petition
o L kpe Okon, the Court treated the Practice Directions &

e and refused relief despite compelling circumstances. In Umér

2
?;(5005) 19 NWLR (Pt. 259) 130 at 142-143
26( 008) 4 WNLR (Pt. 1078) 456 at 511
27(1982) 3NCLR 1

(2012) 11 NWLR (Pt 1310) 76 at 104 Para H

?%(2016) LPELR - 40007
SC
*(1983) 1 SCNLR 142 at(mg + 3t 58 Paras C-D

%(2008) 13 NWLR (Pt. 89
- 691) 639
;‘;(2022) LPELR — 58822 (CA) 1 at 12-15
INEC v Mbawike & Ors (2017) LPE R 41623 (
e CA)
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Jprahim v INEC, the same Court, interpreti
3 that they are mere procedur!jlre;mget:enﬁm_e Practice Di
annihilate; asphyxiate and strangle.” This conflict intended to “choke,

ndermin€s the predictability and coherence of electorc Eir‘.”qt persist as it
leaves .|ItlgaﬂtS at the mercy of judicial serendi -,a ]Urlsprudenf;e and
determmed not by settled principle but by the parti pltY where their fate
their matter falls. Cular panel before which

rections,

14.4 THE ORIGINATING SUMMONS MANDATE

The tension t_)etween procedural rigidity and substantive finds anoth

equally troub_llng, expression in the mandatory use of Originating Summoenr'
for pre-ele¢lon matters at the trial court. A clear understanding of ch
procedural dichotomy between Originating Summons and Writ of Summons
is essential to appreciating the conflict. An Originating Summons is
designed for the determination of short questions of law, construction, or
interpretation, where the material facts are not in dispute.® It is a
proceeding on affidavit evidence, with limited or no cross-examination, and

its advantages are speed, lower cost, and efficiency.>

of Summons is the standard mode of commencing

actions where the facts are in serious dispute. It initiates a process of
pleadings (Statement of Claim and Statement of Defence), where parties

~ clearly define the issues in controversy. This is followed by a full trial where
amined, and documents aré formally

witnesses testify orally, aré Cross-ex

tendered. This process 15 indispensable for resolving conflicts in evidence,
testing credibility, and making findings of fact.3> However, the distinction
between 'hostile' and 'non-hostile' facts may not be as helpful in reality as
it first appears. The question that begs to be answered is: can @ case ever
be . litigated without facts? Can a Cas€ suddenly become unsuited for
Originating Summons because the eacts are in dispute? If facts are neve;
in dispute, would there be reason to approach the courts IN t}r;e '1':(1
instance? The Court of Appeal per Eko JCA N Asogwa vV ppP & Ors no

the importance of facts in dispute as follows:

—
B

3

;;R\‘:gd Trustees, ASP&M.DA.V

35Ashay1_ v A.P.C (2023) 18 NWLR (Pt
hayi v A.P.C (Supra)

36
(2012) LPELR-8575(CA) (Pp. 19 paras- B)
(CA) (PP 319
{

Conversely, a Writ
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eacts before t 3 r(’ES i Jeciding Cases: determine the issues there;
" q the facts ¢ he iSSUS> ang GRE 1. The Signiﬁcanég

by relating of facts to adjudication by the courts canngt 4,
ayed. It 15 for this reason the Supreme Court stateq, i?\
P EL S TATE V. AG. FEqERATION (1983) 1 SCNLR 239
ond A.G., ABIA £ v. AG. FEDERATION (2005) 16 NWLR
> e gt 361, that tacl> being the fountain head of the
ination of cases are related to the facts

law, decisions Of determinatio ase d
and each Cas€ should be considered in its factual milieu.”

It is on this basis that the Supreme Court in Sani v Kogi State House of

Assembly?” held that not every matter commenced by originating summons
must be devoid of disputes, for it is the disputes in the facts that give rise
to litigation. Yet the jurisprudence of the Supreme Court on this point
remains ambiguous. In Sulaiman & Ors v APC & Ors,38 the Court held that
a plaintiff must fight on pleadings where all the disputes as contained in
 the affidavit and counter-affidavits of the parties will be resolved through
E?:pltjizts of oral ::ross-examination. It cannot be otherwise, as substantial
can only be resolved in the usual adversarial proceedings upon
?oinseegtﬁrgent alnd _exchange of pleadings, with averments in p?eadi%gs
= importail g;aof\tflgdence and oral evidence tested in cross-examination.
ey Bae mode qf commencing a pre-election case came to
shir Sheriff3® The 1%t Respondent h iginati
Summons filed at the trial Court, sought e S
, sought that the 2 Respondent should

not be recognized as the A ' -
Senatorial District as submittedpt%dllr?lgt:s candidate for the Yobe N

‘—-—.—_-—_—__-_—‘-

37(2019) 4 NWLR (
PL. 166
= 1
PLPELR-58846(SC) (PP. 93).;97 .
(2023) LPELR - 59953 (S() PARAS. D).

= T YN
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The cruX : ol § at the candidate whos EFFICIENCY
e 1l o st a o{hand 05t the presidential primary oo Drited to
aIIOWEd to con tno €r primary election with Primary election but was
with the 1%t Respondent, and this jud out notice. The trial court

a reed
court of Appeal. On appeal to the Supreme COSrTe;E g;;:iss affirmed by the
' sue was argued:

ether, N the circumstances of th :
frgud and irreconcilable conflicts ?nagr?:agaer;zg:‘a‘# with allegations of
afﬂdaVitS, the Cour_‘t o_f Appeal was correct to hold t?\a.lcdt?“flts _and further
.t to have adjudicated the 1st Respondent's caseegﬂa cgu_rt was
cymmons. The Supreme _Court, per Nweze JSC, held thatnthOrtgtpat|ng
improperly commenced. His Lordship reasoned: ’ A

fg\(;?jt il;:\eS:: ;:ﬁstt_\e facts in this case?_ The facts are not to be
sions of counsel but in the affidavit evidence
before the Court. I am aware that it is not every seeming
conflict arising from affidavit evidence that would warrant the
calling of or resort to oral evidence for its resolution. However,
where the issues of facts are contentious and border on the
copious allegations of fraudulent practices as in the first
respondent's suit, it calls for caution on the path of the Court
from rushing to determine such a claim on affidavit evidence
alone in an Originating Summons, a5 such a case is, in my
view, one more suited and proper for determination on the
pleadings and evidence of the parties under the procedure by

way of a Writ of Summons.”

His Lordship continued thus:

; ' the trial
In the instant case, the bedrock of the suit befqre |
Court, from a perusal of the affidavit and further afﬁci\aw;tc;f
the first respondent, along with exhibits attached tt_ceg5 b\'/
shows that there Wer€ ' f fraudulent ‘:;2Cr:1ateria|
both parties. It is here necessary to reﬁmguctehio Originating
portion of the affidavit 1N suppo refully read the

summons filed at the trial Court...
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Il as other irreconcilable conf;
deral High Court (Civil Proceq

(=
waseye Thompson Adeboy 5 il
st the appellant a

again he Fe
Order 3 R;ng;e ngz/)i Oefstthat where a suit is based on or allegeg
Rules, ZOﬁOH % ¢ fraud, it must not be commenced by Wit o
an allega Surely, any attempt "to prove the liability of te
Summons. through the Originating Summons procedyre
defendant Counter-Affidavits evince the

i d
the Affidavit(s) an -
;\:Jhbeszgtence of substantial disputes, must be resisted, Inakoj,

J Adeleke (supra), Ré Sjr Lindsay Parkinson.”

thus sounded the death knell on the case, holding that
gziaizzﬁrﬁggﬂfe related to fraud and irreconcilable di_fferengefs, it Ou_ght
to have been commenced by Writ of summons. This decision raises
troubling questions. Are there likely to be pre-elef:tlon cases where. issues
of fraud and irreconcilable differences do not arise? Will the Originating
summons not become a plague for plaintiffs seeking to bring their pre-
election disputes? Will it not suddenly become a magic wand in the hands
of respondents to challenge the commencement of pre-election suits by
Originating Summons instead of Writ of Summons? However, Agim JSC, in
a powerful dissenting opinion, envisaged precisely this bottleneck and
affirmed the decision of the Court of Appeal to the effect that the
commencement of the pre-election suit by originating summons is valid,
and the process is competent. With profound respect to the majority of
thg s of the Supreme Court in APC v Bashir, it is submitted that the Court's
reliance on Order 3 Rule 2(b) of the Federal High Court (Civil Procedure)
Rules, 2019 may have been misplaced. The applicable provision was not
;he Federal High Court Rules but the Federal High Court (Pre-Election)
pf)%::s. ?gri??rgi}iciogﬁg;amgﬁaﬁh 2(2) of the Practice Directions
' . lon shall apply notwith i isions

of the Federal High Court (Civil PrOCEdure)yRules, 2Stlagr.\’c’lmt_ll the provis

Cts,
Ul‘e)

Olu

The Chief ] :
him, m:caje ggtghetﬁfe t';lSIeFederal High Court, by the powers conferred or
s of Court and the Practice Direction at different

times and intended the de i
principle of statutory i rogation in the Practice Direction. It is @ settled

Inter i
encapsulated in the ma pretation that |ater laws repeal earlier ones,

Xim -
that the phrase 'nomithstaﬁ;f,ﬁrfra derogant prioribus. It is good t note

as been given tacit judicial definition in
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BETWEEN A CINCH AND
c. v Okem Ent Lta," ( CATCH-22 N PROCE
p.LC. /" Where the Suprem DURAL EFFICIENCY

N.
e
Court per Uwaifo J5¢ held

Len the term "notwithstanding"

wh e IS used i
it to exclude an impinging or impedi N a sectio -
me 9 Orimpeding effect of N of a statute, it is

ther subordi - :

e statute ©r © rdinate legislati ATy OGP provia

fulﬂ" self. The case of Saraki v FRAV! is gllgosion t?at the said sectic;::opnz?\i
structive,

The implication is clear to the effect th

High Court Rulgs can impugn or overrid:tt}?g I;)rthe.r prOYiSion of the Federal
g of the practice Direction, 2022 provides thact{‘ce Direction. While Order
(Civil procedure) Rules, 2019 shall apply to a at "The Federal High Court
this practice Directions,” this only implies that ft\r\]/elisude not ;aptured under
are applicable when the Practice Direction s silente eral High Court Rules
Jnalysis of Order 4 of the Practice Direction, 2022 u?rrcljgrntliqssue' Mot
of processes' and the marginal note"Commencement of aectci:(a)ﬁgo?egg;g
that the Practice Direction adequately provides for the use of orliginating
summons and the form in which it is to be used. Although marginal notes
do not ipso facto form part of the legislation, the Supreme Court held in
Yabugbe vV C.O.P# that it is permissible to approach a consideration of
marginal notes to determine the general purpose of the section and the
mischief it is aimed to cure. It thus suffices to submit that the intention of
the Chief Judge of the Federal High Court was that the provisions of Order
4 of the Practice Direction apply to the commencement of pre-election
actions, to the exclusion of the Federal High Court Rules.

14.5 THE CATCH-22: LOCATING THE LITIGANT'S DILEMMA

The inconsistency between the T
Directions, 2022 and the
Supreme Court places the Pr€ e HLS et
that as it may, this chapter posits that the Practice Directions,
blanket application, assume @ |
nature, are non-contentiou

Supreme Court, is 2 fallacy. Pre ction mta t;efl'sh:\:?m?olsgc
poltically charged and factually complex dispUte>

—————

004) 10 NWLR (PT. 880) 107 AT 182 PA

4
42((21016) LPELR — 40013 (SC) 256 AT 304 5
992) LPELR — 3505 (SC) at 748 ParasBCZ—B
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Oluwaseye T’"’”’g ificate forgery, fraud, non-compliance
to party primaries, a||l~‘3§S and questions of membership and sponsorshy,
with electora gu;denlg i’nvolve 'riotously substantial ('jISputes, 'Coﬂﬂicting
These cases freque Yy N4 rallegations of f_org._ery. To ask a court t,
documentary evidence, including criminality, solely on the basis qf

: ions . .
resolve such seriov> i do the impossible. The dilemma for the

e its is to ask it to ; .
C(lmgltfftfmlg t?riﬁ(sja;cl:ﬁste Does he immediately obey the Practice Directiong,
plai :

. via Originating Summons and have his case |t
szfrﬁikbgutc ?m‘;%nser comm%ncement by the appe'::]at?a cm;_rts w.hen.the
facts are held to be contentious? Or does he disobey the Prac ;1ce Direction,
2022, commence the action by Writ of Summons, arguing t at. the_factS
are contentious, but invite an immediate challenge that hg: s in vnoigtlpn of
the Practice Directions, 20227 Either path leads tq potential ruin.This is the
essence of the Catch-22. The litigant is damned if he does and damned if
he does not. The procedural regime designed to e)fpedlte has, through its
rigid application, become an instrument for its denial.

14.6 THE WAY FORWARD: REINTRODUCING DISCRETION

The current framework is self-defeating, but the solution is not to abandon
the quest for efficiency. Rather, it is to reintroduce judicial discretion which
is the hallmark of a mature and responsive legal system. Afterall, the
essence of judicial discretion has been determined by the Supreme Court
to mean “equitable decision of what is just and proper under the
circumstance or a liberty or privilege to decide and act in accordance with
what is fair and equitable under the peculiar case guided by the principles
gf !ayv"“_ and “the very fundamental essence of the proper exercise of
]u_d;]qal dlscretio_n is rooted in the belief that it be exercised in accordance
vwv:ih \xﬁlil n?ssizaatl)lfhiiq rulﬁs of law, practice, fairness and not in acgorda?ce
pinion, humour parochial, or sentimental disposition.”

lgfagigzﬁtirsﬁésﬁd stl,J bmits that the Practice Directions be amende?
b e g rephrased to state that pre-election matters \\shall
Y an Originating Summons, provided that where the reliefs

e

3ARTRA INDUSTRIES NIG. LTp
A V.N.B.C.I
44 m L.1(199 .
Okowa v. Emerhor &0rs (2015) LPELR-25(656(8CA) ISP(IIEJLI.JR 4576 ?);Srgs A)
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BETWEEN A CINCH AN
D A CATCH-22 IN PROCEDURAL EFFICIEN,
cy

are founded on allegations of fraud, for

gougd* “.

te, the court ma ', forgery, or an
ctual dispute, Yy, upon applicati y other comple
f@ Pplication by the plaintiff or 0,-? it:

o motion, order that the suit proceed :
gymmons and its attendant efficiency. Howevero ‘the Originating
sumption rgbgttable and it empowers the court % tr:t renders ~ that
nherent jurisdiction gnd its obligation to do substantial 'u(::,t.e xercise of its
gifferent mode of trial vyhere the facts demand it. It pIJacelscet'h tOdOrqe'r a
here it belongs, that is, in the hands of a judicial officer r?ote_clsmn
inflexible language of a subsidiary instrument. This chapter also posit‘Q tg:i
ending when an amendment is made to the Federal High Court Practice
pirections, 2022, there is an urgent need for the Supreme Court to

immediately reconcile its jurisprudence.

The Supreme Court should affirm that the Practice Directions create @

gitimate presumption in favour of the Originating Summons but that this
'« rebuttable. Thus, where a defendant’s counter-affidavit

tous' dispute of fact that goes to the heart of the case,
the trial court must have the discretion and the duty to convert the
originating process to a Writ of Summons. Crucially, this conversion should
not defeat the constitutional timeline as the 180-day period should continue
to run from the initial filing date. This approach honours bgth_the
constitutional imperative of speedy resolution and the constitutional

guarantee of fair hearing and substantive justice.

Further, objections relating to the mode of commt_encemetr;]t ihg;ﬂ; ut:
iimited to the trial court. ONCe such objection is not "a'seguags e ;U er:]t stage’

rais '
a defendant should be precluded from e gl veriod—t0

The law is trite that there is ] This principle
State &

raise an issue of procedural jurisdictioﬂ, ana e ‘
: . ' cluding AG Kwara
has been recognized in a plethore of def/l?}gns in 5469 “nd Kalu v RV &

Anor v Adevemo & Ors,* Tallen & Or ng :
Q™! O/UPOyv polaris Bank | t-48Shaba & ors v Kpotun & O

——

4
*(2016) LPELR - 41147 (SC)
“(2011) LEPLR — 9212 (CA)
7(2012) LEPLR - 9287 (CA)
"(2019) LPELR - 51071 (CA)
(2021) LPELR - 64766 (CA) 358
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Oluwaseye Th : lied, would prevent the scepar:

e opsistently apPIES, . SCenarig
ot_hers. Th|§ prmapleb";/‘;g Sheriff, where the objection to the Mode of
witnesSggy APC ¥ aised at the Supreme Court, qug after the tria| court
commencement was ronounCEd on the merits. It would compe|

and Court of Appea b pections at the earliest opportunity, allowing

ise such obj g ;
ctjgf?r::%?]r;ttz Eg l;:raliaslfeSrleecessary adjustments within the 180-day wingoy
ria

ather than allowing a procedural defect to lie dormant until it can be
r -
deployed as a strategic weapon on appeal.

iti i« an urgent need for the Supreme Court to clarify,
cl:lgﬁi?t(ij:/té?: 'a;ZeL?lequiVOCa||y, the status of time prescriptions I practice
directions. The conflict between Akan Ekpe Ok_on and Umar Ibrah/n? v INEC
cannot be allowed to persist. This article submits that tI_'le approach in Umar
Ibrahim is jurisprudentially sound and consistent with the loqg line of
Supreme Court authorities holding that rules of court are haanaldens, not
masters. The approach in Akan Ekpe Okon, while purporting to follow
Okechukwu v INEC, represents an unwarranted extension of the 'rock of
Gibraltar' principle to subsidiary legislation. That principle is properly
confined to the express provisions of the Constitution. To extend it to
practice directions is to blur the fundamental distinction between the
supreme law and subordinate instruments, and to vest in the President of
the Court of Appeal a power akin to constitutional amendment, a power
the Constitution does not confer.

ompson AdeboYe;

14.7 CONCLUSION

The Nigerian legal system stands at a crossroads in its treatment of pre-
electioq litigation. On one hand, the constitutional imperative for speedy
resolution is undeniable and must be respected. The 180-day timeline is
not merely a procedural direction; it is a constitutional command, and its
violation robs the court of jurisdiction. On the other hand, the pursuit of
speed cannot become a licence for the sacrifice of . A judgment delivered
within time but founded on an Incomplete or untested factual basis is N0
victory for the rule of law.The Court of Appeal per Oredola JCA in Monye V.
Abdullahf® has held that:"It is rather unfortunate, that delayed is &
equally untoward and unconscionable as hurried . ’Hence, while delay 1

—_—

0 (2012) LPELR-20103(CA) (Pp. 36 paras D)
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unt to denial; simi
.tantts? (;UI"SUit of jus'tif:lg?’l'la'?tz » hurried is harrieq
N "4 matters is int Ne current |e - Both are to be avoi
election M internally inconsistent 9al framework gOVee_aVOICIEd
rning pre-
e mandatory Originating Summons provis; g.
(pre—EIECt'O[‘) Practice Directions, 2022 VISION in the F
direct '
gupreme Court. It forces the use of a sy

e inherently and often explosively con

: tentiou : .
e yulnerable to being overturned on appeal i\'r:sa?;g? to judgments that
' € importantly, to a

denial of substantive .Simultaneou :
exempllﬁed _ by Akan Ekpe Okon v PDP, rep?‘esi Iicse directions, as

jurisp.rud_ent|a| develop_ment. It elevatesr subsidian \a dangerous

Const_:tutuonal status, strips courts of their equitable jurg dictffgls;at‘on to
genuine 'and ungvmdable defaults, and, in the most extreme ?ar;e: remedy
the denial of justice even where a litigant's failure to Comp\\’/p\imts
prgcedural deadline is occasioned by a criminal act, such as kidna ina
This cannot be what the Consfitution intends. ' g

The phrase 'Catch-22" aptly captures the predicament of the Nigerian pre-
election litigant. Trapped between the Scylla of the Practice Directions

mandatory Originating summons and the Charybdis of the Supreme Court's
insistence on Writs for contentious facts; between the Constitution's
inflexible timelines and the Court of Appeal's novel extension of that

e settled principle that rules are

inflexibility to subsidiary rules; between th

handmaidens and the emerging counter-principle that they are inviolable
masters, the litigant navigates 2 procedural landscape of shifting and
contradictory obligations. 1t is thus not uncommon to see most cases 1ost

before they are started. Th t in abandoning the quest for

e solution lies NOE
efficiency but in reintroducing judicial discretion.

The solution lies in am
Also, the Supreme Court has @ T
to the effect that while constitutional
g{?‘:ﬁce directions are not. Sim“afg' ing
jections al court and e
to the trial C " fact that when procedure ced

timeously, It is no gainsaying t
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es its legitimacy. And in the hiah.

and becomes its master, the law los
here the very mandate of democrag
C

arena of electoral disputes, W e
governance is contested, the legitimacy of the judicial process is not Merely

desirable, it is indispensable.



