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EDITORIAL

| the las[t ‘33"",'3" o: thig lournal, wa stated, AMong othar thins, that: “Deoardment of Py Lzm
Kog! E‘.tndﬂ'_ lr:we;:; Y. Anyigba | pae laken a stand 1o g:‘:l"m:y; 2ih the gubieaton of T
Joumal Baf-n it probloms associaloeg *ith publcatien in *tlu.'* ria” \Ha ssh D raterate o
slﬂnd by re..'lz;tmg explicitly tha our commdmant tl:.'maln':. uﬁ"h;::!fﬂblﬁ ard ureharceatie 975

oam 19 10 BHAeY & Mora ghmmar of hopa but has coma 1o realty Frw mentrs altet 8

yblication of tho last edition wo fecoived, with glee, over & m:hc.lti‘l lor pucheanon. '\ w25

1aring to us thal one sel a1pnu could not ac.'crsmrnodaie; all lhaumnd ara puplichagie arces. e,
ﬂ'lﬂmlmg' decided 1o publish this edition in two wots as ‘Jn‘ur‘;'ﬂ; 3 .‘."Iurr.be! 1 and Voluma 3.
Numbﬂ'r 2 : '

o/ SrUGial 1D rqvﬁ? that in many of the articiag sent 1o us, the contrioutors did ret comely ST

wilh our guidelines lor publication; Presumably they did not see of read cur 'etier calirg '=f
ariicles. Indaad. members of the Board of Editors had difficulty n editing thcse amees. n s
edition. we have published our guidalines at \ne

i last page, hoping that contriouiers wil tolow 102
guidaltncs.

This edition contains many articles cn procedure, evidence and leqal cliric of cinical aducation "a
practical approach 10 1eaming lav”, \o borrow the sentimant of Ti Hamead. No doutt. 11 A
source of both subslantive 1aw and procedural law, We are sincersly gratehul 1o a2 =enct
members of the academia who publish in this edition. Indeed, tha youngst MemMEsm <l tha
pmlassion, who are desirous 1o publish, vill bonalil tremen dousty from your coRtrizutens.

Wa wich to acknowledge and congratulate threa of our members of the Editoral Advisory Ba21d.
namely: Professor Joash Amupilan, Professor Falicia M. Monye and Professor Y Y. Barrbale 1.1-._3';
have been elevated 10 the rank ol professor. That your protessonal adwee will 2 in 18
development of OUf journal is not In doubt. We also congratulate two contrituters in 1S n“'r:_\'w N
Osita Nnamani Ogbu and Muhtar A. Etudaiye, for successtully bagaing their Dogter ot Friss ehy

R LY B

(Ph.D); and lo all our cantributars, wa wish you fiying colours in your academic undedakrgs.

& b

=

e
Timothy F. Yerima
Editor-in- Chlef

-
-
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7
AN APPRAISAL OF INTERNATIONAL HUMAN RIGHTS PROTECTION OF DISABLE PERSONS (
] INTRODUCTION

|
Discriminalion Is troatmaony

of porsona based solal thalr barship In a sociafly disfinct
gmugd orqc::}loﬂoryt.) Such pg faco, olhnicity, sox, rolil?;l‘{a:nnnhnn{ o:“ crlrlr;\bilih; lencrirnfnnmn can bo
WOWH nind ‘ﬁ?””’n ki unfavourablo, doponding on whothor ono rocalvos favours, or opporturitas,
or ls unm om." Poopla Ving with disability have boon subjoctad to a numbar ol discriminations
e d(:»r ;:!mslon has ovor boon®, Thoy aro kep! oul of lundamontal rights and doprivod of corain
basic ::oon:n arlations among hyman boings mantal, physical and sensory functiona have oxisted
sln:‘: ::;;?on b%grf:’gxgsc? ro8ull, parsons with savoro functional limitations that I3, dicablod par3ons
:1,;‘:_“ practico sl coml:ug:.u:?‘gl:lj’:?;ld:;r;gi marginalisad from mainstream socioty and unforunalsly
In advocaﬁn?hfor their rights, disapeq peoplo havo worked 1o ostablish several Important principles.
Qno Is that thoy be considered on the baslg of Individual merit, not on storeotyped assumpticns
aboul dtsz}bnlilles. Anolher |g that soclety must make cortaln changos lo anable thom to participata
moro easlly in business gng aclivities. An axamplo Is wheel chalr access lo public transportation,
bullding enlrances, and \hggyrag. third principle la that, to the extent appropriate for each
individual, disabled peop|g should be Integrated with people who are not disabled.
Communities nalurally tong 1 fosisl, and in soma Ingtanco, roact vory negatively to the existencs cf
a handicapping condition. Ong congition that guarantoos harmonious relationship among differsnt
segment of a community |g |hq understanding that each porson within the segmant is unique. This
uniqueness confers on him (g distinguishod honour of a complete entity. This unique aspect i3 that
the individual s what ha i, any gafge his person notwithstanding, he must theralore be accapted
and _raialad with purely based on an unaltered corporato and Indivisibility of his existence. The
individual could nol be fragmented and conditional accoptance of him destroys the very basis of any
accepted harmonious relalionship and the foundation of a just and egalitarian society. This paper
therefore examines {hg Inslrumontg protecting the rights of disabled in law, some notable
discrimination against disablag persons, and courl's atlitude lowards the societal reaction and
showing Ihe neads for specific logislation on the rights ol disabled in State that cherished the
existence of human being.

: LLM, LLB., BL Locturor, Dopartmont of Publlc law, faculty of law, Univeraity of Tlorin, Nigeria
and A.O.Sambo, L uror, Dopariment of Public law, laculty of law, Univarsity of llorin, Nigeria.

For example, a sonlor citizans discoynt shows Invournble discrimin
modarn lime usago, discriminat

allon lowards senlor citizans However. in
r ime | lon Is usually consldorad unlavourable.
In prehistoric periods, tho Sparta

n oliminated diaablod pooplo. Tho Masnl Indians also killed thelr disabled chuiiien
Even in the developed viorld, wo hoar of lorriblo
the UK, a disabled man died aftg

lalos or crusltlos agalnsl peraons with disabilities. For example, in
r choking on his
calls for help. Also in US, a dog|

own vomit becausa stall In \he care home delibaratety ignored h."‘"l
or was lound lo ba performing unnacessary operations on disabled parsons living in
a slale -regulated institution. Th

; are I3 also a caseln Notherlands, whore a young disabled girt was lound naked and
chained up in cell-like room, Recontly, In the UK, a disabled woman who had no hands nor logs altompted to board a
llight to New York but was told by the omployoo of the Alr France that one head, one bottom and a torsa cannot
& E!ossnbly fly on ils“own and for this reason she would no! be allowed to Iravel unaccompanied.

See Wright D. “lhe deafness” New York stein & day publishers (1969); Carmem R. * Our Endangered Hearing”

B

Rodak press publishers, (1979),

= ey o ey ST T T
Scanned by CamScanner
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Appvaiss! of intamanonal HUman i
An €

n MEANING OF A DISABLE PERSON

mod Dictionary Is tho physical or mants)
ho oxford Advanced Lr:: body complotaly or easily or that, which

Cor
p f "“-_ “a

LT T .”,
disabled I they have a physical or mental impairmen: thay M o

Disabifity according to | a pan of —
which provets .n?lemr; ?am"l u'[*)?ﬁlbll?w is nol always obvious Tho Disability Discriming, ™ .
rson (rom loa )

pI;DAl dofinos a porson a3 foct on a porson's ab'lity o carry out nomal Uay.::", AS
( advorso olloc ’ | oo
substantial and long-tom is no! the Impaiment but s effect Some people don’t b N
activities® The koy wn?nlnm dysloxia, asthma and back pain can count as a disabyy, . ". po
impairments such as T;qwdua' is substantial and long-lorm.® Some conditions automaticay), b * op
adverse offect on the ‘urf.:OSG’ of DDA, lmn} the point at which the individual first has them _ ,}::
as disabilities for r":n‘:ulllplﬁ sclorosis (MS) Y T
aro cancer, HIV a ac!

) " according lo the Declaration on the Rights of Disabled persong -
The term m:::i: f’:':z:um by himsell or hersell, wholly or parlly, the necessities of 3 h‘! e':‘
:':L’ Hpamlrsonmn;or social life, as a result of deficlency, either congenital or not, in his or her phw,:a? .

: [} .

mental capabilities.

Dt
d
disabililies are porsons with physical, sensory, or mental impai

in short, mﬂ;ﬂ everyday lask more difficult. Under this brogi definition, an asmm‘% 1
I ion ::oplo in the United States or noarty 20 percent of the population live with disabily 'f
Nigaria, about 10 million peaple live with disabilities and unfortunately more than 9 million of they.
live below poverty line. Some disabilitles, such as a broken hip, may be temporary;g Othery -

relatively minor, such as vislon impairments that can be modified by corrective lenses. Theras,, 5
the disability contemplated by law may be permanent or lomporary so far that it affects the apy, -

the person affected to carry out day-to-day aclivitios
permanent in nature (that is, not one which can be
living with Hiv/Aids or olher‘gﬂsoases not necessarily
regarded as disabled in law ™.

for a long period of times. It must be Qp;?
corrected). Going by this requirement, Pecp, .
physical in nature are also or for this Pupe,.

-

! See the 6" edn. of the Oxford Leamed Dictionary.
* Normal day-to-day moans things
lelephone, having a conversation a
have lasted or be expeclod to last .
‘hWJMww.egwﬂyhumandghh. mvarwoumgm.wquarnyanddnmwnarfumwamrawfpagmnmmm aspx; htp
Wi, equﬂqfhwnmﬂghla.cowambmfyomploymen!ooda;

http/Awww.equalityhumanrights. oonVoMorbusfnassandammfzaHo:Vpubﬂcauthonrissfpagos:’whardamﬂkauthom.,
havetodo.aspx

! Sea the Disability discdmination Act 1995 cod
* See the Declaration on the Righta of Disable
® Some disabilities classified as severs may ly 1o take part in commung,
life on an equal level with others. For Instance, a person who usas a wheel chalr may be

able to live independenn ¢
physical and social barriers 1o mability have bean removed. In the year 2000 an estimated 34 to 43 million people
the United States had chronic disabilities.

'* See the Rehabilitation Act 1973,

that people do on a rogular or dally basls, such as reading, wriing, using 1,

impalment shoyy

e of practice on Employment and occupation.
d persans (1975).

m
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TRUMENT -
N INS S PROTECTING THE RIGHTS OF DISABLED PERSONS

Y [ull ciizans, pooplo with

qqf\ ::nlmuounl'p batllo excluslon untijln;t;llt::r(::, aro onlilled 1o aqual righta In thair daily twes, they
1 “huse, and povorty. Poople witn a:jlc on lo tholr lull participation in socloty, Iacing discrimination,
a sabillios are ontitted 10 equnl accnas to oducation ard

! loyment, equal rights 1o
?org’:ﬂﬁ"”'""""' paronthood, proporty ownarahip, political rights, and legal

Thqrnllorc;’:lo:’ir:;nr}t::]uhéz’?;rfpocuvo to dlnnblllty requiros sociaty, and oapocially govarmmanta, 10
aclivo y;nodallon' (the nocy tions for an Individuals to fully ronliza tholr rights. ‘Reasonable
aceal arsons with t:ilf*':bi:"‘;:}mry modilications without a disproportionate burden) must be maco o
onsum'gusdinslrumom; | ro;‘ 03 tho enjoymont of gl human rights and fundamantal fraedoms. Therd
are van Protecting the rights of disablad in law ‘A briof discussion of this i3 apposiin.

lon on the Right
Ded"Ig]; against all fo?m: ;’g'sab’?d Parsons raquiro the stalea parties o ensure protaction of the
disab scrimination ang degrading treatment''. It stated thus:

Disabled person i ‘

3. persons, ghalovaar Tﬁ;o the inheront right 1o rospect for thelr human dignity. Disabled
have the sams funds origin, naturo and sorlousness of thelr handicaps and disabilities,
montal rights as thalr fellow-cllizens of the same age, which impiies

st and loromos
firs osttha rightto anjoy a decant lifa, as normal and as lull as possible.

isabled persons a
5, Disab re anlitled to 4 -
reliant as possible. tho measures designed lo enable lhem to become as se

7. {?‘iﬂb'?r?_lgﬁ;‘?ns :avo the righl to economic and social security and to a decent level of
w[ gén a ye{ ve 1he righl, according to thoir capabliities, to secure and retain employment
orlo engage in a useful, productive and remunsralivo occupalion and to join trade unions.

Disabled persons havo the right to live with thoir familles or with foster parents and to
participale in all soclal, croalive or recreallonal activitios. No disabled porson shall be
sublected, as far as his or hor residenco is concerned, to dilferential treatment other than
thal required by his or her condition or by the Improvement which he or she may derive (hare
from. If the stay of a disabled person in a specializad ostablishment is indispensable, the
environmenl and living conditions theroln shall be as close as possible to those of the
normal life of a person of his or her age,

10. Disabled persons shall be proteclod agains! all oxploitation, all regulations and all treatment
of a discriminatory, abusive or degrading nalure,'

Principles for the Protection of Parsons with Mental Illnesses and the Improvement of Mental ngallh
"Yaiso declared in clear terms lhat the disabled parsons are entilled and should enjoy all rights

"' Declaration on the Rights of disabled persons, G.A res. 3447 (XXX), 30 U.N. GAOR supp. (No 34) at 88, UN.

Doc. A/10034 (1975).
"2 1bid.
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An Apywamal of harnaRovial UM Fiphts Protection of Diaatia Ferscm
n, wy
contained in virtuatty all human rghts matrumonta without any discrimination Vhats,
.ir’
Principlo provides: "
nnasza, of who aro halng troated ns such parsons
g v and rozpect for the inheront dignity ol tha human parsan,
a x:gn':i;:,:h:ll?‘“:lxgnfnl inean, or who ara boing trealod as such poersona, have hey
d i :“m"w;}n from oconomic, savunl and othot forma of axploitation, physica o

s ading treatmont
5 El\::;: ::13g?:“1r1?1 mental ilinesa shall hava he right 1o oxarclse all VAL, pone
‘ economic. socinl and cultural rights ns recognizod In the Univorsal Daclaration of Hy G,
fights, the Intemationnl Covonant on Cconomic, Social and Cuftural Righty
Interational Covenant on Civil and Political Righta, and In othar rolavant e Oy
euch as tha Declamtion on tho Righta of Disablod Parsona and the Body of Pﬂnc:pr;:';l
"y,

the Protection of All Poraona undar Any Form of Datention or Imprisonment.

e All parscns with a mental J + fhay by

rfg.J:"

The convaentron on tho Highls of porsong with dlanblllly Ob"gﬁd glatos 1o enaure and ‘:,rm,m“1

realization of all human rights and fundamenlal lrau?pmn for all persons wilh dlsabﬂm.;m},,h 2.

discnmination of any kind on the basis of disability'®, Article 3 of the Convention Dr@:; y
Ta, "

following genaral principles. 3

The princ:ples of the presant Convantion shall bo:

(b) Non-ciscnmination,

(c) Fult and offectivo participation and Inclusion in socioty; ?
(d) Respoct for difforence and acceptanco of parsons with disabilities as part of human ‘ﬂ"’!mib,

and humaruly,
(0) Equality of opportunity
{h) Respect lor tho avolving capacitios of .
chidron wih disabiltos o prosorvo thel anitiog. - e g
Article this article stipulates what is expected enaral obllgations w
Wi ska: p of State partios by g g hen iy Proy..
1. ’Sl:éz Parties undertake to ensure and promote the full realization of all human rigy,,
;: . mental freedpms lor all porsons with disabilitios without discrimination of any ki: ,
the basis of disabllity. To thig end, Statos Partics undortake: LIN

(b} To take all appropriate moasures, including logislation, to modify or abolish gy,
laws, regulations, customs and praclices that conslilute discrimination aﬁﬁ?‘\‘i
persons with disabilities; Ry

(¢} To take into account the protection and promotion of the human rights of Per
with disabililies in all policles and programmes; oy

[ ] ’
) GZnncIDfos for the protoction of parsons with montal fiinassaa and the Improvoment of mental Hoalth cm
16/119, 46 U.N. GAOR supp (No 49) at 189, U N. Doo, A/46/49 (1991). )
lepﬂminalion according 1o tha principles moans any distinction, excluslon or prolerance thal has the gfpy
nullitying or impairing equal enjoyment of rights. Speclal monsures sololy 1o protect the rights, of securg
advancement, of parsons with mental illnass shall not bo doomad to be disciiminatory. Discrimination 0003;:[
include any distinction, exclusion or preferenco undorinkon In accordanco with tha provisions of these Principles .,
Tcessary lo protect the human rights of a person wilh a montal iliness or of othor Individuals. '
INTERNATIONAL Convention on the Protoction and Promotion of the Rights and Dignily of Porsons y |
Disabilities, G.A. Res. 61/108, Annex 1, U.N. GAOR, 61" sess., supp. No 49 al 85, U.N. Doc. A/61/49 (2006) ente, '
Into force may,3, 2008.

-_—ry o m OT G-
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(0) gf’ ‘;I‘i(lo g“ appropriato measuroa 1o oliminato discimination cn Mo pasis of
TM ty by any person, arganization or privala onterpriso,

o) ngnilljanb(:;‘\nn:gd or promolo rosoarch and dmolopmom' of, and lo promolo ho
tochno!o;;os ml::tx:i,n? t nlcm technologios, ncluding nformiton o7 comauiet
with dlsnbi!l:llo - y olds, dovicos and asalstivo tochnologios, guitablo for parmona

, giving priority to technologies al an allordablo cos!
m Yo piomaln L (inng of profoasionls and stafl working with porsons with

d\n:b:l:io: in tho rights rocognized in this Convention 5o a3 10 bottar provide o
assistance and sarvices guaranteed by thoso tights

with regard 1o economic, social and cullural rights, each State Party undoriakes 10 tako
moasures lo the maximum ol its availablo rosourcos and, whoro nacded, within the
ramework. of intemational cooparmbion, wilh a view to achioving progressivaly tho ful
roalization of theso rights, withoul prajudico to thoso obligations contained in tho prosent
Convention that ara immediatoly applicablo according to intornational law

3 in tho dovelopmont and Implemontation of legislation and policies 1o implement the prasont
' tion, and in oth ‘ ;
Conventibrt othor dacision-making processos conceming lssues relating to persen3
with disabilives. Stato Partios shall closaly consult with and actively involve persons with
disabiliies, including childron with disabilitios, through thelr ropresentalivo organizations.

Article 5 pothaers on equality and non-discrimination: It provides as follows:

1 Statos Partlos recognizo that all porsons aro oqual boloro and under tho law and 2@
ontitiod without any discrimination to the aqual protection and oqual benafit of the law.
2 Slalos Partios shall prohibit all discrimination on the basia of disabiuty and guarantea 10

pgrso::jn with disabilities oqual and offective logal protection agalnst discrimination on a4
grounds.

1. In ordar lo promoto aquality and oliminalo discrimination, Gtatos Parties ghall taka al
appropriata steps 1o ensuro that roasonabla accommodation s providad.

A Spocific moasures which aro nocossary 10 accolernto or achiove da lacto equaity of

| porsons vilh dianbllities shall not bo consldored discrimination undor the terms ol tho

) prosant Convention.

1 The international Convention on the Elimination of all Forms of Discrimination against persons "I"n‘;
dlsabi"hfm emphaslzes ON the provention and olimination of ali forms of disc‘r;minallor;ﬂa‘?f i
arsons with disabillties and lo promote thelr (ull integration into tho socioty. TG; ?_C stia‘
. objectives of this Convention, the States parties undortake To adopt the legis alf‘“:‘- i it
4 oducational, |abour-related, or any othor measures neaded 10 oliminate discdrni‘niﬂ o mgj
arsons with disabilities and to promole thelr full intagration into the soclety, !nfiu n?écraa&on
¢ limited 10 activilies such as amployment, transportation, communication. housing. '
hy gducation, gports, political and administrative activilies.

25

) R
4| 16 AQ/RES. 1608, 7 June 1999.

7 |bid at adicle 2.

8 [pid at adicle 3.
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An Appwninal o InfEmaaiRT=

j nloracti
' Ono of tho oarfioat natrumonta for ragulating tha 1 ction hotwoon atareg |, the

l‘d Decinration of Human Righta which wan regarded 03 tho mosl basic andg weall 'lf.no.'.m'r?r. "
1 »

Scan

e S T

Articto { that all human beingn aro bem fran ang o

Righta instrumenta prowvidos n Ifa o \
should act towards ona anothor In i spiril of hrothmh'?mJ' A vein, Articly 7 -1;.“ 6,
ovaryona Is equal bofore tho law nnd [nat thara should be equal protection by lawy © o,
unnecessary discnimination * A Wi

Tho Alrican Chartor an Human and Peoplos Rights Is rogarded as baing apecifiz In n
not only did It provide for basic rights bul also imposos duly ag waqy Articls 3 S!n,r,) .L,
provides for the equalily boloro the law and onjoins equal prolection of (. the

I‘! -

diserimination = Articlo 5 pﬁrﬂohlblls all forms ol oxploitation, Inhumane. dograding W Wik
reatment against anybody ™ A similar provision appoars in a numbgr of i Punigp, “a

manifestos.  These convenlions provido amplo  ovidonco of tho unlvorgagons ang ™}

discrimination The inlomalional convenal on aconomlc, soclal, and cultural ri his Mk
nght of ovoryone o oqual cconomic and social ﬂghlsn_ The |n!0mali0nalgc rone o
Elimination of all forms of ractal discrimination en|oins slates which aro e onvcnu.;n "-': 2
recognize tho rights of evary person without any discrimination 24 are p 0 the Cony, ™,

&

IV. NOTABLE DISCRIMINATIONS AGAINST PEOPLE WiTH DISABILITY

A. Right to Employment or Work

living with disabllities are being danied (hj : ol "
L o o, e L R
be considerod on the basis of individual moril and not on the stareotyped assunci1 Ple thy,
disabilties. In the United States, before 19703 mos| leglslalions dealing with the prohlerr::en:’ 3.
with disabiliies provided limited support™ The chango in the 1970s and 1980s cenrey B
nghts of disabled persons to the same proteclion undor the law as enjoyed by the ey
population. For examplo, the lederal Rehabilitaion Act” requires businesses that harg:lf" 5

contracts to praclice afﬁrmalivg aclion in employing disabled people and lo make re;,,,%-._

accommodalions 1o their needs. 2° o
4

;;' See tho Unwarsal Declaration of Human Rights 1948,

Ibid. For more dotailed view, seq Micheal J Parry "Are Human Rights Univorsal? The Relativist Chay
ﬁeiatod Maltars, John Hopkins sundarslly prass (1997), 5 oy
b g?;. CABILE9/67/3/Rav. 5 (1981) roprintad In 211. LM, 60 (1982 (hareinafter African Charter.)
International Convention on Economic, Soclnl and Cultural Righ 5
& : 1 ghts 1965,

p Intermational Convention on the Elimination of all Forma of Anacial Discrimination 1965,
i Global programme on AlDS, Genova (13 May 1988) world Heallh Organization.

5t See, for oxample, social securily and public assislance enlillemants guide.

., See lhe Rehabilitation Act 1973.

an j
Reasonable accammodalion in employment consists of a variety of modification or adjustments. These inslydz

modi_f‘fing a job application procedure so lhat a qualified applicant with disability can be considered to %
pasition, (b) changing the work environmenlt, or the way the work Is customarily performed, to permit somagas ..
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A malor land mark ollacta aeeyypaq inu
1000 'which  prohibity discrimination
omployment, public Accommodation

pmh'b"” privaln employar Slato nnd'l
with 15 or moro emplayog from discy
An otharwiso qualihag INdividual v;nn
oxparionco, education, ang othor con
roasonablo Accommodation, €an porfor

S vilh tho pansing of the Amotican with Disabiity A<t 0

npainal poopla with physical or montal dsabitios I
tansportation, and talacommunication Titla 1 cf tha ADA
ocal flovornmanta, employmant ngencioa, and labour uni?ﬂ’-
Minating npainst otherwiso qualified pooplo with disabiities
disability 18 somoonn who moots tha requiremant for e4l
ditlons noedod for tho posltion and who, with of withoul
™ tha essential function of tho job *

— e p—

Tho court has also Irowned a1 giecriminan " !
- pi ¢ t.. : £ of [nfmlnn nq
employment 00 ground of disabilyy aling against pooplo with dizabilitias

loyed in 1085 ag q ¢ In X v ¥ Corporation and Anothar' tha patitionar was
emp iRt asy with tho respondant corporation, wharo ha worked tll 1994
iy f th[:: y' o altar undergoing a medical axamination conductnd on the
it i‘r)\lnclcﬁcrled-mndom comporation His medical cortificate, aftar tho oxamination, revealed that
he was e YIth HIV virg byt wag otharwiso physically fit far tha duty Tho doctor who
conduclo L . f’fnmmllon also siated apecifically In tho modical cartificato that governmant palicy
on 6mployeoa service prohipitay farmination of tho potitionar's appointmant duo to his HIV status.

al labourar
lerminated

Following the medical docay Oxaminations, and In spito of tho madical doctor's advico, the
raspondent went ahaad and tarmingye the petiionor's nppointmont by a nolico dated 16 Febmary
1994 ‘In i polnthn against the faspandent comoralion, tho politioner soughlt an ordor of tho court
quashing tho decision 1o f0Movo his namo from salectod list of casual labourers, a direction 10
absorb him 10 a rogular past ang an orger quashing circular issuod by tho respondont corporation
that Job APPIICANS and oxiating employes bo acroonad, intor alla- Hiv and that an employeo found (0
be positve should havg theyr employment torminatad. Tho pafitionor claimed compensation to bo
caleutated as If ho had been absorbed into raqular omploymant from 1993.Allowing the pettion, the
Court held that the termination gf hls omploymant on basis of his HIV status daspilo medical repont
that daclared him physically fi 1o yor s arbitrary, unroasonable, unlawlul, and infinged his
consmuthional rghts ~ It also hold that the circular of tho respondent company which directed that
job applicants or existing employag found 1o bo HIV posllivo would not bo amployed or would be

terminated is unconstitutional, illegal and invalid. The palilionor was relnstated lo his position as
casual labouror

Another case was that of Chalk v United Stalos District Court Contral of California.™ In this case,
chalk was a corlified toachgr of hoaring impalrod students In tho dopartment ol education, In
February 1987 chalk was diagnosad as having AIDS. Subsoquontly, the departmont reassigned
chalk to adminlstrative position and barred him from teaching in the class room. Chalk then filed the
action in the District coun, claiming thal the action of the department violaled section 504 of

disability to fullil the job's assentils funetions and () annbling nn amplayan wilh disability to anjoy the samo benofits

of employment as employaes wilhout disabifitios.
2 Amorican wilh Disability Act 1990
:’: Ibid.
(2002) 2CHR p.235. (High Cour of Bom
ol 0 bay, South Alrican).
* Ibid ot 238-239,
* (1987) 840 12d 701.
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A1 pa gmmn FEphte et 17 of Disatin Pearsorey
e o’

ich prohibited rocipiunts of ladoral Turds liom disep,.
| .-unn”idfld':'{': im!wj parsona Chalk's motion for a prafimin ”‘;“' L

L ' Al handic : 4 . ' s

against othorwiae :hn‘l‘ln; wan donlod by 1he District court ho then appaaled 1o [he Untg, el

! erdenng his rmn::mrnff' tha appeal, tho court conaidors tho quoation undar what g, '
coun ol Anp(‘ﬂ' Allowin{l B CDrlIﬂU!D”“ dinonso b atharwian q“.‘lllrlf‘f] within lhfl rl,.\r.'l.

baon convinced thal HIVIAIDS dooa nol becoma 4 b i,

Py 4

may a paison handicappad with

i nvin :
soclion 5047 The Lc.:;:-:}ilc{!ﬁréjci and with particular mfomn&n to Il eartlar oplnion in souty
dizcasy lhﬂ}ugh avery wy []I'nﬂll}d tho pnhuonor o prnyl‘]r i Oy, \ . Y,

community colleqo Vv Davis,

An J”‘w-.l’lfr""""'

Rehabiutation Acl no

it
axh

e
of
of

B. Soclal Rights
disability aro complololy osliracised as membors of the sCCInty

j th : :
"";“’p.’.‘;,':}'ﬁn o solvos lrom tha victim of disabllity Thoy are danlad tho rights to join aryy ¢ X
.?i“.::._f;m,c.n To some peopla, thay conslilute an olomont of threal and hazardous 1o 1h, _3-'--%.{_-
;:oaory and a sign of ingocurily against person and proporty ", !
C gisa’” it was held thal the righl to soclal and economic juslico is a lundamnnh
s slalus or position In Neera Maihur v Life insurance Corporation I A o
had held that right to economic and social equality is a lundamanyy trﬁa E,

lr;h I'

cwal a2

, In CESCv S -
, irrospective ol ong
: Bench of two judgas
gvery citizen.
The court in Tellis v Bombay Municipal tL‘cnrp‘::‘rraf.fc'.'w,"“J M/S Shantisa Builder v Marayan, ki
Totamme,* and Chameli Singh v State of UP,"" held thal tho right of every person to sogia p.rf"

=]

|

= = ww ™M

r
r.

-1

f is an important face! of the right to life

C. Publlec Accommodation

in most cases, land lords or other providers of public service are always reluctant in -
services 1o a person living wilh disability because of th goeneral bellef that disabilities VIGtima N
very rude, stubbom and peaco broken. In Uniled Slales, tho American Disability Act “prokp..
places of public accommodation [rom discriminaling againsl people with disabilities™ +. ¥
categories include places ol lodging, establishmants serving food or drinks, places of exhib,;;ﬂ:“*
entertainmont, placos of public gathoring, salos or rental ostablishments, servico establishy,,

¥ (1979) 442 US 397.
* Sea also Jaishankor Prasad v Stalo of Bihar (1893) 2 SCC 597; Raman Dayaram Shetty n intemationa| Alrpga

Authonty of India (1979) 3 SCH 1014 al 1034; AIR 1970 SC 1628 at (1637-1638).

77(1992) 1 SCC 441.
*(1992) 1 SCC 286.

¥(1987) 1 CRC (const) 351.

2 (1990) 1 SCC 520.

' (1996) 2 SCC 549

“ Amencan with Disability Act 1990,
I A place of public accommodalion Is a private business thal oflors goods, services, or activities to the genony

public.
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public transportation Iacilition,

08 placas of public displn seronl
y or collect lncas of rocrontion of
oxerclso, places of education, and agcinl sorvicos oaigbllfshmrncn?"‘oc il

v, THE CASE FOR EQuAL CONSIDERATION

Kol of i Law Vol I 7 /0

gftorts to better tha lots of persons with disablit \ ablishmert
1 inatitutians and homos which st bilitiea nave hoan hinged primarily on the estab!

jlsapetintte Sigoiiie:t vido vocational training for disabled parsons and the provisons
ol su wheol chairs and crulchos can at bost b situated within the Sympathy

ndromo Principle. This principla 15 the provision of sorvicos to porsons wnth disabiiting cut of
gympathy rather than aa of right In tho samo vain, the currant olforts baing adopted 1o azsiet
gisabled p2rens in Nigana, do not ramovo tho stigmatisation nor address discriminatory pracfices
which In MO3! CASes provant tho accaptanco or Integration of parsons with disabilites in the

ainstream socioly. I s thoreforn high time that govormmant in Nigaria and worldwida at all l5veis

glarted to onactand implement laws recagnising the rights of disabled not on the basts of sympathy
put as of right

ons wilh fiisﬂbllitlea who hava vocational training noed to put their training to usa ard this 5
only possible if thore is an enabling nnvirenmant within which to operato We aro of the firm telie!
that a disabled frendly environment can only bo croated and sustained by statute. We ar2 not
ynaware that here are promisas concorning tho provisions of sarvices individuals with disabliias a3
contaned In Migeria's Malional Policy on Spocial Education. However, due to lack of mandatory
legislation. implementation of the sorvices has not being forthcoming. It is therefore clear thal i1'3
only the presenco of 1w thal can protect the rights of porsons with disabilities. This has beccme the
norm In countries liko tho USA™, Europo and Japan whera thoro aro mandatory laws reguiaties llhﬂ
proteclion of porsons living with disability. Tho point being made is that the rights of dasnblgd
parsons are moro hk_oiy lo bo mat whero thora Is a faithful, united and concerted etfort Iof tho pn;i..et
of peaplo vith disability. Today references aro mada lo United States and othor countnes b;t :r[\r ;::
they secured these rights through hard oarned offorts and with laithiul co-operation with each ofhar.

Thre Is theralor tho noad for the govarnment and tha law making body to take & 'mp?‘rgé“gt;g
dacisivo moasuro by promulgating a law or emulaling the drastic stop taking by the U“I‘I alss Brd
congress In lhe protaclion of the rights of disabled parsons. This will I:toipb”lﬁief;me 0
gradicate the indecorous and dejecled allitude of poople lowards victims ol disa -

The law should forbid an employer from terminating its employoe's E'pr"}‘ﬁegl'sggi]}ﬂjﬂgﬂfi,fl:
suffering form disability once he or she qualifled to do the job. Most peop 1? l;ﬂln and they should be
wishes to continue working which onhances thelr physical and mental well being

gnlitled lo do so.

2 work as teachers,
In Nigeria also, persons with disabllilies want 10 be recognized as b‘; Ing ;Fiﬁ;,? é;ﬂw and abls 1o
pllots, angineers and so on. They also want to bo able to accass%}?loo l?} s roalised through
" ccass everything that the so-called normal people havo. ThiS ¢ e
leglslation because there are lots of ability in disabllity-

4 gpe generally Title [l of the American with Disability Acl.
45 gaa the American with Disability Act 1990.
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An Appvainal of prprnationsl Hana

billtles do nol censed 1o D¢ man holngs. The Protoction of hurman
] r | 0 TJ .-1 ] ﬁr}h'f, fir

Pooplo living with disn
dignity ol disabled porsons Ia pasonlial 10 lha provention and con(rey _
altitude Ona of tho grealost noeda of this very uninir world I3 the pre, le discriminatory A0A S22, -
opportunitios for all In tho abaonco ol mandatory laws which aro nﬂ fslon of law that easurn o
and stratogic plans | disability, ponls aro yol lo bo i-]rtm:rmun, I givo birth 10 At
dor estimated Paorsons wilh dig . ur_qu Tho Urf_]nr.gy 1o preaty,
Jabilin of gontiles are ahe,

n ralnlion lo
such lows should nol thus be un
s ; tho tabl
roluso (0 awail 0 bocausa thoy arg If}gmm;'f;rr:: I::[dmn O
Fy

tho crumbs from
Thorofora, thoro |3 tha nood 10 orlentate our pooplo on tho posili
disabilitios and the 0 0N of tho faw towards (7 Vichme o

oed to ralato with thom purely as membg
ground 15 of thy gocloty and Not 0N Z/meatk,



