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A Critical Evaluation of the Legal Framework on the U:é of(ilg)al[]zf
Abdulfatai O. Sambe*

Private ang p, operty Lqy,
teral in Ey rope

1.0 Introduction
Effects of economic recession usually m.akc people increasing]y recourse to the y
as a way of managing credit risks. This practically occurs in transactions thatsz(?fTOI
organised securities and derivatives markets and for financja] transactions that alrz 1)a.sed on
negotiated such as forward foreign exchange transactions. It is also true of securities s&ﬂvale]y
systems as well as true for payment systems. A collateral arrangement broadly me cm‘?m
arrangement under which onc party (the collateral giver) delivers some form of v:l: S “an
typicaily securities and/or cash, to apother party (the collateral taker) and agreespthgteng,
collateral taker may use that property, in the event of a default by the collateral giver, to Sat.t fe
outstanding obligations of the collateral giver to the collateral taker,”s2 ’ sty
Generally, the purpose of collateral is to meet some commercial customs, national practices
which benefit the banking systems. According to the World Bank studies, there are map
reasons, depending on a country, for collateral requirement.> This creates doubt as to whethe};
the choice of collateral is the choice of the borrower or creditors. Economic transitions of many
countries of the world, show that collateral provision is important in order to induce early-
stage development. 54 Nevertheless, collateral provision can be seen as a sanction which
encourages compliance with contract by the debtor.
Based on the European Bankruptcy Convention and previous efforts of the European
communities, there are serious attempts by European states to harmonise the insolvency laws,
Although this is a daunting task for the states, the efforts are beginning to yield some results
even though not without some challenges. The efforts have led to the adoption of the Uniform
Commercial Code (UCC). Before the adoption of the UCC, creditors that repossessed collateral
had inherent duties to be reasonable and preserve the collateral and exercise some good faith
in the disposal and sale of the repossessed properties.” .
Repossession usually arises in a situation of bankruptcy wherc? the debtor has defaulted in
making the payment after the due date thereby enablir}g the creditor to repossess the collateral
property.*® Up to fifty states have now adopted sections 9-207(a) and 9-610(a)—(b), of the

laterg]

*LL.B (Ilorin), BL., LL.M (Ilorin), Ph.D. (Malaysia). He is a Senior Lecturer in the Public Law Department,

Faculty of Law, University of llorin, Tlorin-Nigeria. o {
52acSl2:eyIntemational Swaps and Derivatives Association Inc., Collateral Law Reform Group, Qollatera{
Arrangements in European Financial Markets: The Need for National Law Reform, 2000, at 2-3. Available at:

i dLawReform.pdf /faccessed on 11 July, 2014]. ‘
g‘g;?\sggﬁsg]é(;n?zdmzzd;’gj; Bank Dev. Rep. (1989); 2002 World Bank Dev. Rep. (2002); Yoram Keinan, The
Evolution of Secured Transaction's Background Study for World Developme.nt Report 2002, 2001. o e
54 Rainer Haselmann, Katharina Pistor & Vikrant Vig, How Law Affects Lending (Colum. L. Econ. Wor .mgO ]ph !
No. 285, 2005); Maurice Dobb, Studies In The Development Of Capitalism, 1947 chhael Flinn, Origins . f1 =
Industrial Revolution, 1966, 52-53; Naomi R, Lamoreaux, Margaret Levenstein & Kenneth LY ’SOBO 0a1;
Financing Invention during the Second Industrial Revolution: Clevelar‘zd Ohio 1870-1920, 27-30 (l\Iijt 1 ;Ir:al
of Econ. Res. Working Paper No. 10923, 2004; Roy Goode, Commer.czal Law 3rd eq. 2004, at 586. argy The:
“The Finance of Business during the Industrial Revolution”, in Roderick Floud & Deirdre Mch]oskey/ et :’; i
Economic History Of Britain Since 1700, 1, 151,1994; Ronald Max Hartwell, 7he Industrial Revoluti

Economic Growth ,1971. o . )
55 See Mary B. Spector, Tenants’ Rights, “Procedural Wrongs: The Summary Eviction and the Need for Reform,

2000) 46 Wayne L. Rev. 135, 190-91. o5 o
5(6 Sec)Bark]ey Clark, “Revised Article 9 of the UCC: Scope, Perfection, Priorities, an

' “Workouts” Under Revised Article
ine Inst, 129, 136-39; Lawrence R. Ahern, ITI, “Wor
f:;glgf;io’slal for Study,” (2001) 9 Am. Bankr. Inst. L. Rev. 115, 116-18.

d Default,” (2000) 4 N.C.
9: A Review of Changes

~—
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otherwise dispose of any or all of the collatera] in ;
preparation or processing. (b) [C_ommercially reas
including the method, manner, time, place, and o
reasonable, a secured party may dispose of collat
» a unit or in parcels, and at any time and place
% Margit Livingston, “Survey of Cases Decided

(2004) 83
Having Possess

i, party may sell, lease, license, or
ts present condition or following any commercially reasonable

onable disposition.] Every aspect of a disposition of collateral,
ther terms, must be commercially reasonable. If commercially
eral by public or private proceedings, by one or more contracts,
and on any terms. U.C.C. S. 9-610(a)—(b) (2005).

Under Revised Article 9: There’s Not Much New Under the Sun,”
(2003)2 Depaul Bus. & Com. L.J.,47,78-19, 92-95 (exploring the implications of sections 9-207 and 9-610 in

case law articulating the duties of a creditor in possession of collateral),
0 Tbid. _
61 Sections 9-207 and 9-610 in state and federal case law.

02 See Hotels’ Debt-Service Coverage, Value to Decline in 2009, Mortgage Banking, Mar. 2009, at 89, 89-90;
Hugh Larratt-Smith & Jim Gagan, “The Bicycle Theory of Management: Things Sure Get Wobbly When the
Bicycle Slows Down,” (2009) Secured Lender, at 25, 26-27; Leonard 1. Nakamura, “Lessons on Lending and
ing i i ” (1991), Bus. Rev., July at 13-16. . )
gogmezﬁﬁnSI:::?mzlnmSs\”al(uatiorz Averaging: A}I)\Iew Procedure for Resolving Valuation Disputes, b(Z(l)(03)t88
e ’ . . . . . C
ini f new valuation techniques relevant to bankruptcy
i, 357, 372_77 (Cxplammg: thfl:-l uxrlfr?m“eliezlart com: Identifying, Securing and Maximizing the
e T 'Wan e?( 't gPr’oceedings. » (2000) 8 Am. Bankr. Inst. L. Rev. 255, 26365
LGt Nane OF Cyetel e & o ru1p ct}ilon in assessir;g intangible assets such as intellectual property).
e e O Ofgggsli"sgiiml '\713 u1a74—75 (1st Cir. 1989) (describing a security agreement in w217c3h)
Lamp Fair, Inc. v. Perez-Ortiz, : ’ - Trust Co., 358 F. Supp. 630, 634 (S.D. Ohio 1
. » 1); Ray v. City Bank & rust Co., . X ' .
hght. fixture me’vntory ser‘fe? afl:ﬁa;? BlaITOJ\)V uses for hydrauhc. raising rams péedgedAasia:iool:la}?zglg(,);azricc ’
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fepossession of a debtor’s truc e eservation and disposal of collateral. Dime Sk e oy it
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o iing Conseot Bankrupt?ry}; Great Recession of 2008-2009"); Anna Gelpern,
[ e

. . i i become “inadequate”
become “transformative” amidst 56 (asserting that traditional valuation tools

Containment” (2009) 41 Conn. L. Rev. 1051,10

| W . In I.m v 58 Ala. L. Rev.399
Surmg times of deep economic dechne)c'l-ated Securities: U.C.C. Versus UNIDch(IiT . éi(;%) iy
:0\3’_0alerie Combs;,"Jhe Lak N -tneizafioln impetus behind the UCC and its amendments); Christian A. John
4 (discussing the risk minl

ri Y 2.7 (1997) 39
a here Your Collateral Is?,
Derivatives and Rehypothecation Failure: It’s 3:00 P.M., Do You Know W

Crivatives ypot

Y

Scanned with CamScanner




W Unimaid Journal of Private and 1, erty [,
Predictap)e ¢

tonomic cycles, do not amcliorate the valuation ambiguitics that i,y ca
1¢ sale or conservation ol'unique collateral. .
above backdrop, this paper is intended to critically evaluate lhc legal Immgw(”]K
or the yse of collateral in Europe. To achieve this objective, the paper will anal-ysc Attic]e 9
Qflllc Uniform Commercial Code in relations to economic recession. It also examines the lega)
IMpediments to efficient and ellective use of collateral in Europe.
2.0 The Legal Framework for the Use of Collateral in Europe
In analysing the legal framework, cfforts will be made in this segment to discuss the seCureq
party collateral preservation dutics, the standard of commercial rcasonableness, the ImponanCe
of industry practices and economic [actors, and bankruptey implications all contained under
Article 9 of the Uniform Commercial Code,
2.1 Article 9 of the Uniform Commercial C
Although the 2001 revisions of (he UCC |
uncertaintics in its application, the rev

1
Qe

Cnnccrninu (l
gainst (he

ode and Economic Recession

972 were aimed at creating uniformity and removing
isions have little or no impact on Article 9. So, the pre-
2001 case laws on section 9-504 remain relevant to the present analysis of section 9-610.57

2.1.1 Secured Party Collateral Preservation Duties: Section 9-207

The key provision which is central to the creditor’s sell-help remedies upon the borrower’s
default is section 9-207. The section generally requires the creditor to take reasonable care of
the asset after taking possession of it in order to preserve its value.®® This task is usually
difficult to comply with in cases of unique collateral ljke the large specialised machinery, or
collateral that cannot be conveniently preserved or stored due to its physical nature.®® More 50,
the party’s duties becomes more complex and uncertain when financial assets are pledged as
collateral and trigger section 9-207 as a result of repossession.” :

In some situations, a creditor breaches of section 9-207 by physically neglecting collateral after
a secured party has possessed it upon default.”! The duty to preserve in this circumstance does
not oblige the secured party to act in the best interest of the debtor while the secured party still
possesses the collateral.”? The relationship between the duty of a secured party to preserve
financial assets in his possession may have a direct bearing on assessing risk in international
business transactions, where business decisions become more difficult to analyse when a third

Ariz. L. Rev. 949, 972-74 (identifying the role of Revised Article 9 provision including section 9-207, in
minimizing lender risk); Aaron J. Wright, Note, “Rendered Impracticable: Behavioral Economics and the
Impracticability Doctrine,” (2005) 26 Cardozo L. Rev. 2183, 2203-04 (arguing that risk minimization persists
“even in the face of the economy’s cyclical booms and depressions™).

% Douglas W. Arner, Charles D. Booth, Paul Lejot, & Berry, 1. 22.

§7Ibid.

® U.C.C. S 9-207(a) (2005) (prescribing the duty of reasonable care for a creditor in possession of collateral upon
default); see also Clark, Supra note 2, at 17071 (explaining repossession as a creditor self-help remedy under
Article 9).

% See Ray v. City Bank & Trust Co., 358 F. Supp. 630, 634 (S.D. Ohio 1973) (identifying hydraulic oil drilling
machinery as pledged collateral).

7 See Chain Tech. Ine, v. Fleet Nat'l Bank, 293 B.R. 299, 302—04 (Bankr. D. Conn. 2003) (explaining a complex
consignment agreement between a debtor, a gold refiner, and creditors); In re MJK Clearing, Inc., 286 B.R. 109,
115-16 (Bankr. D. Minn. 2002). .

"' See, e.g., United States v. Baus, 834 F.2d 1114, 1116 (1st Cir. 1987) (noting that a credijtor in possession of
collateral failed to prevent vandalism and theft); Ray, 358 F. Supp. at 638 (finding “ample evidence” of a wrpngﬁll
attachment and g breach of creditor duties with respect to repossessed machxncry?.
652 (N.Y. App. Div. 1991) (describing the creditor liability arising out of the sale of an electric company’s
equipment and its additional assets).
2 Harris v. Key Bank Nat'l Ass 1, 193 F. Supp. 2d 707, 716-17 (W.D.N.Y. 2002) (finding that the secured party
bank was not obligated to act in the debtor’s best interest in preserving the value of the promissory note pledgc@
as collateral and reasoning that the bank did not have a primary fiduciary relationship to the debtor because “it
would be absurd to think that Key Bank could never take its own interests into account”).
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v clays Bank V. nieady Electric Co | 57 ( qlaent sale on a security agreement);
l?l;Cl'Vi'SiOH, wherein lhde- Sheriffg Office x}oll\i]é:cisaﬁg a61152? ,] m(?“]mce ?f e olecnof il o
r mlstake was not discovered for 4 o ched the wron

. _ g piece of machinery.”
128 vandallsed and eventually sold fop S » during which time the Daachinery
he

d that the secured party totally failed “(t::)agc? lma as lcgmfmm'lyllr e cost.  The R(% o
. . ommerc j .
£ pally; muUtI;I::]d fligt:f? V. B_a us,* the secured party negligeliflyyf;?lzzogsgg(ér?]atl:)nleall;e roper
care of colia <8 Ty ' section 9-207 by leaving the collateral in an unsafeywarehouie rf’or
almost tWO }'e?) : 1 contrast to 'R.ay, the scope of the repossession was proper in Baus, yet
(he Economic Development Admlnlstration, the government agency that guaranteed the l’oz)lln
alegedly l.)reache(,i its obligation to preserve the valye of the collateral in its possession.®? The
collateral In BGMSS} § case were the debtor’s plant, equipment, machinery, and inventory situated
1 Puerto Rico.®” The collateral in the ’ ’

- . . C debtor’s plant was stolen and vandalised during the
ensuing delay 1n selling the remaining i

hiors a nventory leading to an approximate 88% decline in the
value of the debtor’s mventory.> It was asserted that an administrative delay in foreclosing the

property encouraged the vandalism and theft of the collateral). First Circuit court in Baus found
it “likely” that the government guarantor had breached its duties under section 9-207 and
qumerous other provisions with respect to the collateral.®® But, the First Circuit later reversed
and remanded the case to the district court in order to completely determine the validity of the
debtor’s allegations that the secured party guarantor substantially breached its duty of
commercial reasonableness.®® Baus and Ray are two common main instances that arise when a

B.See Am. Express Int’l Banking Corp. v. Sabet, 512 F. Supp. 463, 46465, 468 ($.D.N.Y. 1980) (exploring t}]e

creditor’s defense based on expropriation after the Iranian goverm:eﬁt exp(;-'cipnateld 'the)‘debtor corporation’s
1979 revolution in Iran, which in part precipitated the creditor’s claims). -

?fsse:; gje%?inv?g:;ed States, 419 F.3d 944, 947-48 (9th Cir. 2005) (explaining that the IRS payment tnm':\g :u(:ﬁz

were relevant to the lost record of a payment against a tax .]e.VY); Baus,' 834 F.2d at 1119-20 (recougpng S:: umaailncd

where, though damage determination was final, claims arising out of improper fqreclosur(ie prolc]eed mrg:q;ed .

at issu’e); Segovia, 2008 WL 2251218, at 17-18 (analyzing the damages calculation based on the decres

?fg;ee Pelegdggfeztgcrlzn}? ;};e;tl r;;gg(szf;]f;f::;lzt’)n g the bank and the debtors’ lack of adequate records of the transfer
of funds to the IRS to satisfy a tax levy).
" Ray, 358 F. Supp. 630.
" Ibid.
" Ibid.
® Ibid. (finding the bank liable for a breach of com
?l Baus, 834 F.2d 1114,
bid, ) tiot
* Ibid. (summarizing the basis for the debtor’s éllegi o
sections 9-504, 9-207, 9-307, and 9-507 and stating t E;]ateral)
gfbtor’s right of redemption upon a final sale of the c0 ‘
Ibid,
“Tbid. at 1116-17 (explaining that $100,000 of the
the sale were taken into account following the delay).

] Ibid. at 1127-28.
SIhig.

mon law duties and obligations under section 9-207).

1s of breach of the secured party’s'duties aris‘ing undher
hese claims arose out of the delay in foreclosing on the

debtor’s inventory netted just $12,131 after the expenses of
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debt . e 87 5 oy
Or becomes insolvent upon default or hé¢ enters bankruptcy proceedings.™ Also, section g.

610 fi N, 1 88 : .
) 0 further defines the secured party’s duties with respect to collateral.”® What 1s Odelamoum

Mportance in liquidation and disposal is the market conditions and valuation.

2.1.2 The Commercial Reasonableness Standard under Section 9-610

A detailed procedure of a creditor who possesses the collateral or secured party ll'lat wants tq
sell the collateral is provided for in Section 9-610.% Usually, a secured party auctions or sellg
the collateral in order to recover substantial paxi or all of his investment.. This remedy was
widely used due to an increased volume in debtor default during economic recession.” The
courts have supported the ambiguous concept of commercial reasonable.ness. ! This
commercial reasonableness standard highly depends on the facts and surrounding economic
climate of a given situation. ,

Similarly, the sale of unique collateral presents anothér complexity in assessing, based on a
creditor’s violation of section 9-610, potential debtor damages.”* The reason is that the secured
party creditor does not usually have the market expertise needed to sell unique collateral for an
amount that will be reasonably fair to the debtor.”® Also, intrinsically unique collateral does
not usually have an established market leading to inadequate value that is indeed ascertainable
through outside objective measures.” On the contrary, cases that involve the repossession and
sale of motor vehicles hardly involve disputes as to whether the collateral sale price was
reasonable because of the availability of reliable sale benchmarks.”® Nevertheless, the bulk of

8 The Bankruptcy Code and Article 9. 4
88 Section 9- 610.

55 See U.C.C. S. 9-610).
% Jose Gabilondo, “Leveraged Liquidity: Bear Raids and Junk Loans in the New Credit Market,” (2009) 34 IOWA

J. CORP. L. 447-504 (observing the increase in corporate defaults following the recession beginning in mid-2007
coinciding with a “general worsening of the corporate sector”); Steven L. Schwarcz & Gregory M. Sergi, Bond
“Defaults and the Dilemma of the Indenture Trustee,” (2008) 59 4/a. L. Rev. 1037, 1039-40 (summarising global

trends in default rates in differing approaches to section 9-610)
91 See Benjamin N. Henszey, “A Secured Creditor’s Right to Collect a Deficiency Judgment Under UCC Section

9-504: A Need to Remedy the Impasse,” (1976) 31 Bus. Law. 2025, 2026-31 (outlining four approaches courts
have taken toward creditors attempting to recoup deficiencies, including (1) entirely barring the deficiency; (2)
allowing the deficiency but requiring the debtor to prove its loss; (3) presuming that, at a minimum, the collateral
is worth the amount owed; and (4) making the deficiency subject to set-off under section 9-507(1)).
92 See Segovia v. Equities First Holdings, ‘LLC,vNo. 06C-09-149-JRS, 2008 WL 2251218, at 2-3 (Del. Super. Ct.
May 30, 2008) (detailing a complex pledged stock agreement as collateral and discussing the sale process);
Christie’s Inc. v. Davis, 247 F. Supp. 2d 414, 417-18 (S.D.N.Y. 2002) (explaining a secured financing
arrangement where debtors pledged over $10.3 million in fine European artwork); Poti Holding Co., v. Piggott,
444 N.E.2d 1311, 1312 (Mass. App. Ct. 1983) (summarizing the defendant debtor’s argument that there was no
readily ascertainable fair market value for the insulating machinery serving as collateral). In Piggott, the court
ultimately concluded that even though the collateral sale was not commercially reasonable, the secured party
creditor sold the collateral at fair market value. Piggott, 444 N.E.2d at 1314.
% See Davis, 247 F. Supp. 2d at 420-21 (discussing the defendant debtors’ allegations that the creditor
undervalued fine decorative art prior to sale); Piggott, 444 N.E.2d at 1312 (identifying sources for determining
fair market value, such as admissions of fact and party testimony).
% See Davis, 247 F. Supp. 2d at 420 (relying on deficiency owed on note rather than value of artwork collateral
to establish outstanding debtor liability); Chem. Bank v. Haseotes, No. 93 Civ. 2846, 1994 WL 30476, at 1-2
(S.D.N.Y. Feb. 1, 1994) (summarizing the facts surrounding the foreclosure sale of ocean tankers pledged as
collateral); Whitney Nat'l Bank v. Air Ambulance, 516 F. Supp. 2d 802, 809-10 (S.D. bondholder context);
Moody’s Investors Sery., Special Comment: Corporate Default And Recovery Rates, 1920-2006, at 4 (Feb. 2007),
available azhttp://www.moodys.com/cust/content/Content.ashx?source=StaticContenUFree%20?agCS
/Regulatory%20A ffairs/Documents/default and_recovery_rates_02_07.pdfaccessed on 11 July, 201 4 (predicting
potential tenfold increase in cumulative default rates should recession continue to worsen). ,
% See, e.g., Herman Ford-Mercury, Inc. v. Betts, 251 N.W.2d 492, 494-95 (Iowa 1977) (noting that the sale price
of vehicles pledged as collateral was not in dispute on appeal); Consumer Fin. Corp. v. Reams, !58 S:W.Bd ?93-
795 (Mo. Ct. App. 2005) (explaining that the only issue on appeal was the reasonableness of notice of sul_«i of the
automobile rather than the sale price): Tex Star Motors, Inc. v. Regal Fin. Co., 246 S.W.3d 745, 75152 (Tex.
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Ceof vessels pledged as collaterg] » Presents an instance of this situati ¥ Haseotes,

:'.".-:-“15 sccurit}' agreement between th allegedly violated local mort aoelon. In.Haseotes,

#4 cgged as collateral, this pro\,is.e bartics.'”! Given the mobilit;/g of the oc: i
'n-reﬁsed Jegal and business risk 10210Bnmof Lhe security agreement exposed t;zagr::,gibts:rli)gi

:‘.‘1«.' ] d . YteUSD N

" "ork focused on the market va] .S. District Court for the Southern Distri

N R g alue of the col] ern District of
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pri;;;sr met its burden to demon;i;l:gg the sale in a foreign J'uriSdictiorIOi; bf?ﬂﬁiioﬁﬁ;?ui};
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. spite of the inconsistent market conditio ercxagreasonableness under section 9-610.!% So

e F ; ns and th : . s

1 was able to . : e remote location
geditor bank prevail on its motion to dismiss.!** of the collateral, the

jkewise, 1N I’V_hltney National Bank v. Air 4 105

coleex Slﬂlatl'OIll wc}llere, after th.e debtor h:(;bclilcl;:ﬁ;d (t)lxlleifse Cllc?;aer? : ar;y o ;11 se(llfin ;
addmo{]ally. v1o‘ate t.h € sccunty agreement by not maintainingr ;;ent,]t : 'eb_tor
Admimstr?tlon_alrwonhmess certificates on the aircraft pledged as coﬁate}al 106 T};evc;agf ;
therefore 11.npa1.red the. Value. of the collateral by its own C;nduct' the creciitor \‘th‘::t:neOr
responded in kind by meI_'mlng the debtor of its intention to condixct a private ,sale of tge’:
collatera] under the securty agreement.m The creditor bank later exercised its right of

oreclosure and hired an auctioneer to conduct the sale of the aircraft.'® The auctioneer

_ -
App- 2008) (expoquing on the basis for a creditor’s commercial reasonableness in foreclosi
inventory based on industry sales practices). In Betts, the court relied on an Iowa statute adopting section 9-610
(formerly section 9-504) in making its determination as to the commercial reasonableness o? the creditor’s
foreclosure of the debtor’s right of redemption through sale. Betts, 251 N.W.2d at 496 (citing IOWA CODE §
554.9504(3))-

% See, for instance First State Bank v. Hallett, 722 S.W.2d 555 (Ark. 1987); Hicklin v. Onyx Acceptance Corp.,
970 A.2d 244 (Del. 2009); Betts, 251 N.W.2d 492; Camden Nat 'l Bank v. St. Clair, 309 A.2d 329 (Me. 1973);
Wilkerson Motor Co. v. Johnson, 580 P.2d 505 (OKla. 1978).

¥ See Whitney Nat’l Bank, 5 16 F. Supp. 2d at 809—10 (describing the process wherein a creditor advertised the
wle of aircraft collateral in trade publications and responded to inquiries with bid packages); see also Piggott, 444
NE2d at 1312—13 (laying out factors relevant to the commercial reasonableness determination regarding an
auctioneer’s sale of equipment collateral). The creditor in Piggoftt, like the_ creditor in Whitney Natiopal Ban}.{,
relied on the process of advertising in trade journals and responding to bids via correspondence where a live public

auction of large unwieldy collateral was not possible. Piggott; 444N.E2dat 1312-13. ‘
* Haseotes, 1994 WL 30476, at 2 (outlining a process requiring a creditor to rely on the South African Court

%C[iistrar to conduct a foreclosure sale on ocean tankers).
id.
i% 1 H - . - '
dbfb’d- (holding that the plaintiff creditor m
Vel tor’s contentions that the notice of and venue fo

xecution of a foreclosure sale).

" Ibid.

1n . ,
Jbid, ibi ican courts’ involvement 1n € : )
] {SGbin ther Steck and South g n to establish commercial reasonableness 10 the disposal

andIbid' (concluding that the plaintiff bank met its burde
104 Itiilje (Off the collateral upon default). )
1 2id. (finding for the plaintiff bank on all counts)-
1 Vhitney Nar | plaintiff bans 987 (F. Supp. 24 802 5.1, Tex. 2007 . . Outy
* Ibi Bank v. Air Ambulance : “Ex he Creditor’s Duty of Reasonable
- Ibid, a1 80603 See also Anthony G- Eonas And Erin M. Secord “Exploring the r; it D
ok Pnder UCC Article 9 Amidst Recession and Revision” (2010) 89 Oregun Law Review, 625-64=.
i0g [bl,d' at 809.
fbid. at 809-10.

ng on automobile

et its burden in showing commercial reasonableness despite the

r the sale were insufficient).
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and sent out over 500 c-mall.s and 100 pig
d 22 bids for the various aircrafi, yet
les had taken place.''? The Us.

ad Crused the sale in four aviation trade journals
paCkages 10 potential buyers.'?The auction produce
debtor’s deficiency remained at over $4.8 million after the sa : _
District Court for the Southern District of Texas relied on the sturdiness of the auction procegg

ema ¢ 111

10 grant Whitney's motion for partial summary judgment on the remaining deﬁc.lt. '

The cases of Hascotes and W hitney National Bank therefore undersco.res the Importance of

engaging in a robust auction process for unique collateral under section 9-610 in order to

minimise risk in light of mitigating circumstances and the potential for l'narket uncertainty.

An analysis of case laws therefore shows that despite the fact that Article 9 was intended to

provide self-help remedies for secured parties upon the debtor’s breach of' the. security

agreement, there is paucity of case laws.''2 More so, judicial decisions which interprete

sections 9-207 and 9-610 largely depends on the facts and circumstances of each case. The

decisions are mostly dependent on the nature of the collateral and the secured party’s behaviour
when compared with standard practices of the industry.!!* With regard to unique collateral like
ocean tankers, oil rigs, and airplanes, it seems difficult to define the industry practices due to
the limited size of the market for the kind of items.!' Yet, courts are required to take into
account the relevant industrial practices in determining whether the secured parties properly
preserved collateral and behaved in a commercially reasonable way in selling the collateral.''s
The economic recession presents additional dimension to identifying patterns and trends in the
case law through its effect on the valuation of collateral.''® Nevertheless, courts do not
generally make clear references to economic elements in their thinking beyond entrenched
legal rules and guidelines for proving damages.!'” The provisions that follow support this trend
and show the features of the collateral, as against external economic forces, drive
determinations of commercial reasonableness under sections 9-207 and 9-610.!18
Analysis of section 9-207 cases from the perspective of economic factors and industrial practice
shows that cases can be divided into: pre-2001 cases and post-2001 cases.''® This grouping is

09 /bid. at 809.
110 /bid. at 809-10. :

" Ibid. at 817.
"1 See Berkley Clark, “Revised Article 9 of the UCC: Scope, Perfection, Priorities, and Default,” (2000) 4 N.C.

Banking Inst. 129, 136-39, 170-71 (exploring the self-help remedies available to secured parties under Article 9);

Livingston, Margit Livingston, Survey of Cases Decided Under Revised Article 9: There's Not Much New Under

the Sun, 2 Depaul Bus. & Com, L.J. 47, 78-79, 92-95 (2003) 61 (observing that “courts have decided just a few

cases under Revised Article 9 that deal directly with attachment and perfection issues”).

'5 See, e.g., Chem. Bankv. Haseotes, No. 93 Civ. 2846, 1994 WL 30476, at 4 (S.D.N.Y. Feb. 1, 1994) (concluding

g .

that the secured party conformed with acceptable industry practice in carrying out the auction and sale process);

Tex Star Motors, Inc. v. Regal Fin. Co., 246 S.W.3d 745, 751-52 (Tex. App. 2008) (relying on automobile sales

industry practices to assess the commercial reasonableness of the secured party’s conduct); Whitney Nat’l Bank,

516 F. Supp. 2d at 817 (comparing the secured party’s conduct to industry practices in selling the aircraft

collateral). !

'"* See Huseotes, 1994 WL 30476, at 2 (summarizing the facts leading up to the default on a loan sccure'd by

ocean tankers); Ray v. City Bank & Trust Co., 358 F. Supp. 630, 634 (S.D. Ohio 1973) (describing the oil-drilling

machinery attached as collateral); Whitney Nat’l Bank, 516 F. Supp. 2d at 806—08 (explaining that the security

?Er}a;r;;nt 1nvolved aircraft pledged as collateral). -

116 Ibid. !

117 . i ‘

Colifzrsf’i’ﬁff;afes v. Ba)us, 834 F.2d 1114, 1125 (1st Cir. 1987) (describing the creditor’s failure to sz;fe_gu:;g
; ossession); Whit d ing itor’s sale ot airc

t0 industry practices) ntney Nat'l Bank, 516 F. Supp. 2d at 817 (comparing the creditor’s sale

"% See infra Part II.A_B ( ; : d the
-A—B (observing patterns in case i ’ i i ractices an
nature of collateral) gp e law and nptmg courts’ emphasis on industry p
888

19 . . i . i
. 7(’51;@7 3’56322 9-207(a)' cases decided prior to 2001 in Group One include Lamp Fair, Inc. v. Perez-0rtiz. ©
2 ; 75 (1st Cir. 1989) (summarizing a secured financing agreement where the light fixture store <
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n, as g Harris where il

20€ . " .
£O|]ateral in part resulted to the lawsuitg, 126 In both cage

m, 834 F2d at 1116 (describjp
a_CO) Jmerican Express Internationg] Banki,

) ; ‘ 18 Corp, v, §
oo the facts of a case in wh i - oabet, 512 F. § 1
(Cﬁf lf;?e:Bgth:y 358 F. Supp. at 634 (dcl:f:ﬂ}x:)z tI}::m;n l%ovemmem eXpmpriatel;pg dii?érfzogﬁaﬁis‘:zgg
lsteral), ROy S71N.Y.S 21 ¢ allachment process for oil rig coll

i Co., Ys. S0 (NY. A Div. . ng collateral), and Barclays Bank v.
Head el oo mpanY el PP. Div. 1991) (assessing a secured party’s liability arising out of

fhe sl .
1 gee Bussel & Klee, supra note (defining the Parameters of the “Great Recession” to be 2008 to 2009)
€s adopted the Revised Article 9 in July 2001); Livingstoﬁ, at47-

1l See, €.8-, Lucas, (observing that all fifty stat
49 (touting the advantages of the 2001 revisions to Article 9). See also Lawrence R, Ahern, ITI, “Workouts” Under
posal for Study,” (2001) 9 AM.

8 a securj i i
urity agreement Involving the debtor’s factory in Puerto

Revised Article 9: A Review of Changes and Pro 1 =
1 (exploring the impact of the 2001 Article 9 revisions). P o L e 15, 16

" See I'IOtCS) 8-10, 14 and accompanying text (chronicling the effects of the recession on valuation and secured
fransactions).
5 Compare Baus, 834 F.2d at 1116 (explaining the scope of a security agreement pertaining to inventory,
equipment, and a plant as collateral), and Ray, 358 F. Supp. at 634 (parsing through facts involving attachment of
oil rigs as collateral), with Segovia, 2008 WL 2251218, at 5-8 (delving into complex details behind the financial
assets serving as collateral for various loan agreements), and In re MJK Clearing, Inc., 286 B.R. at 115-16
(detailing the terms of a multifaceted transaction where loan securities and other liquid assets served as collateral).
' See cases such as Lamp Fair, Inc. v. Perez-Ortiz, 888 F.2d 173, 174-75 (1st Cir. 1989) (summarizing a secured
financing agreement where the light fixture store served as collateral), Baus, 834 F.2d at 1116 (de"s_cnbmg a
security agreement involving the debtor’s factory in Puerto Rico), American Express International Banking Corpt.
v.Sabet, 512 F. Supp. 463, 464 (S.D.N.Y. 1980) (explaining the facts of a case in which thhe Irama}?mgon\icr?(r::zrsls
expropriated a debtor’s corporate assets as collateral), Ray, 3?8 F. Supp. aIiI 6\3;48((21?361?3g (Itsl ; attzc ]eD ivp oo
for oil rig collateral), and Barclays Bank v. Heady Electric Co., S ts). The se.cti.on 8?2'07(215 Group
(assessing a secured party’s liability arising out of the sale of electric compar;y] gsls:e;d s b o 2008
Two cases, which were decided after 2001, incluce Stead_ ; UmlCd_Stat“kS, Ban.k Natic;nal‘ Association, 193 F.
(Sexp]aining 8 sequrel it ion, Tive WCHC lan'mfhtca:elf;)é ii‘t’y”i :i,'uty?ol preserve the value ofthe promi;sor;r
Upp.2 = .2002) (exploring " ning Group, Inc.),
nofepcoﬁ;(iz;{;l%hzlf VYYe?hIIjOZ)gi, In():.( v. I;'"leet National Bank (In re Handy & Harman Refining Group.

i i ion where the debtor gold

i signment transaction W . .
293 B, n. 2003) (summarizing a con ’ Sl
refine ?\‘-299’ 402-04 (Banigu 1D Son collateral), Ferris, Baker Watts, Inc. v. Steiphens:crlzl Ig t;;es alnd s
REBT T e e, DN 2) (describing the collateral as loan s o
ey BSBR. 109, 115-16 (Bankr. D. Minn. 2077 9-149-JRS, 2008 WL 2251218, at 5 !

: . 06C-0 ey s S
ZSsets), end Segovia v. Equlties First HOlzmgdS’ tf)lélf;;zemcnt as collateral). (ldemlf)ﬂ"%)only two cases, Stead
Wher. Ct. May 30, 2008) (identifying a pledgec $ - Two (post-2001 cases)).
: ) . ts in Group . i rvable
?&d Chain Technology, involving tanglble(pers:t?sg ‘:f;‘: 1Shc 2001 revisions to Article 9 had a minimal obse
) asse ‘

See generally Livingston, at 61, 94-95
2d 707, 710 (\V.D.N.Y. 2

ini sis of the
: 2) (explaining the basxsg
126Pa:t on Case law). , 'n, 193 F. Supp- corv note co?lgltz;r(al i}r)l Viola":ion of section 9-
Lo ¢ Harris v. Key Bank Nat'l Ass m ~7=, d the value of promissory D Jaims against a secured party
Plaintifp claim that the secured party impaire e B et lainifFs claims ag

i2n<J7(a)); Segovia, 2008 WL 2251218, at 9 (flg?the s ial assets pledged as collateral).
COnjunction with alleped mismanagemen
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for assessing economic damageg and

ecured party takeover of the collatera

espi
eﬁg'tes the courts lengthy discussion on the methods 1 .
N8 the sceured party’s rights to transfer the collateral upon default, the courts diqg hot

n . : e 128 T
ci?ke reference to larger economic conditions in making its holding."™ This shows thay
ollateral type is more critical to the outcome of an Article 9 case thar} the economic Situatip
in which the transaction arqgg

In which the case arose. 2 Yet, the state of the overall economy 1
1S relevant notwithstanding the importance of the individual features of the _coll.ateral in
determining whether the secured party in possession of the collateral complied with its dutjeg
under section 9- 207(a).'*

2.1.3 The Importance of Industry Practices and Economic Factors in Section 9-610 Cases
In analysing the significance of industrial practices, and economic factors, section 9-610 cases
can be divided into: pre-2001 and post-2001.!3! In disparity to the section 9 207 cascs, claims
which involve alleged section 9-610 breaches with regard to the possession and sale of
automobiles constitute a considerable number of relevant section 9-610 cases.’*? Due to the
well-established market nature of automobiles and easy ascertainable pricing, this classification
of cases may not be considered because of the inherent differences between cases involving
unique collateral and those of automobiles, 33

127 See Harris, 193 F. Supp. 2d at 710 (recounting the debtor’s allegations that the timing and nature of a transfer
of promissory note co]latefal constituted a violation of the secured party’s duties); Segovia, 2008 WL 2251218,
3;818—19 (d(?tallmg the basis of a conversion claim based on improper control and preservation of collateral).

: See: Harris, 1?3 F. Supp. 2d at 715-18 (applying relevant provisions of Article 9 to define the secured party’s
rights in possession of co.ﬁlateral without discussing economic conditions); Segovia, 2008 WL 2251218, at 23-24
(engaging in a lengthy discussion of direct and punitive damages without consideration of the larger economic

context).
129 See Harris, 193 F. Supp. 2d at 717-18 (finding that the secured party bank did not violate its duties with respect

to promissory note collateral as a result of assignment); Segovia, 2008 WL 2251218 (examining the value of

various stock assets in calculating damages).
130 See Chem. Bank v. Haseotes, No. 93 Civ. 2846, 1994 WL 30476, at 4 (S.D.N.Y. Feb. 1, 1994) (discussing the

absence of a secured party’s duty to hold collateral until economic conditions improved in exercising the right of
possession and disposal and stating that “[the secured party] was under no duty to risk throwing good money after
bad in the hope that a previously volatile market would rebound to the benefit of Defendants”); supra notes 8-10,
14 and accompanying text (identifying secondary sources emphasizing the importance of larger economic

conditions on valuation in transactions involving secured financing).
131 The cases decided prior to 2001 in the section 9-610 Group One include Haseotes, 1994 WL 30476, at 2

(identifying the collateral as oil tankers located in Greece and South Africa), and Poti Holding Co. v. Piggott, 444
N.E.2d 1311, 1312 (Mass. App. Ct. 1983) (explaining that insulating machinery served as collateral).
The section 9-610 Group Two cases consist of Whitney National Bank v. Air Ambulance, 516 F. Supp. 2d 802,
809-10 (S.D. Tex. 2007) (exploring whether a post- default sale of aircraft pledged as collateral was commercially
reasonable), and Christie’s Inc. v. Davis, 247 F. Supp. 2d 414, 417-18 (S.D.N.Y. 2002) (noting that the collateral
at issue consisted of $10.3 million in European artwork).

132 See for instance Herman Ford-Mercury, Inc. v. Betts, 251 N.W.2d 492, 494-95 (Iowa 1977) (noting that the
sale price of vehicles pledged as collateral was not in dispute on appeal); Consumer Fin. Corp. v. Reams, 158
S.W.3d 792, 795 (Mo. Ct. App. 2005) (explaining that the only issue on appeal was the reasonableness of notice
of sale of the automobile rather than the sale price); Tex Star Motors, Inc. v. Regal Fin. Co., 246 S.W.3d 743,
751-52 (Tex. App. 2008) (expounding on the basis for a creditor’s commercial reasonableness in foreclosing on
automobile inventory based on industry sales practices). In Betts, the court relied on an Iowa statutc adopting
secti'on 9-610 (formerly section 9-504) in making its determination as to the commercial reasonablercss of tfm
érg]i)lté)r’s foreclosure of the debtor’s right of redemption through sale. Betts, 251 N.W.2d at 496 (citing IOWf;
554.9504(3)) (identifying section 9-610 cases where automobiles were pledged as collateral). First Stat Ban't:' v.
Hallett, 722 8.W.2d 555 (Ark. 1987); Hicklin v. Onyx Acceptance Corp., 970 A.2d 244 (Del. 2009): Betts, =2 vi‘
N.W.2d 492; Camden Nat'l Bank v. St. Clair, 309 A.2d 329 (Me. 1973); Wilkerson Motor Co. V. Johnson, 3V
P.2d 505 (Okla. 1978).

133 Ibid.
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uc on appeal to the reasonableness of the notice given

discussing the statutory requirement of commercial refseciﬁgin. C(;., 446 5:W.3d 743, 75152 (Te. Arp. 2008)
€ness).

’ are cases such as Lam i
13 Comp P Fair, Inc. v. Perez.0pti, 883 724 173 174-75 (1st Cir. 1989) (categorizing

SRR based on dat .

section 9 207(a) cases ‘ ate and observing diff; i

25 Greece and Slogtl} Africa), and Poyi Holdifg Co?ril.mlc:m;?te lﬁjs S o L LYl WilticgSe e
1983) (explaining that insulatin ggott, N.E.2d 1311, 1312 (Mass. App. Ct.

The section 9-610 Group Two cases consist of Whi%ney Na iopal B served by collateral).

309-10 (S.D- Tex. 2007) (exploring whether a post- default
reasonable), and Christie’s Inc. v. Davis, 247 F. Supp. 2d 4
at issue consisted of $10.3 million in European artwork) (gr
property pledged as collateral).

lé: See cases like Greece and South Africa), and Poti Holding Co. v. Piggott, 444 N.E.2d 1311, 1312 (Mass. App.
1983) (explaining that insulating machinery served as collateral). The section 9-610 Group Two cases consist of
Whitney National Bank v. Air Ambulance, 516 F. Supp. 2d 802, 809-10 (S.D. Tex. 2007) (exploring whether a
post- default sale of aircraft pledged as collateral was commercially reasonable), and Christie s Inc. v. Davis, 247
F. Supp. 2d 414, 41 7-18 (S.D.N.Y. 2002) (noting that the collateral at issue consisted of $10.3 million in European
artwork).

197 See Christie's Inc. v. Davis, 247 F. Supp. 2d 414, 422 (S.D.N.Y. 2002) (citing the customary sales procedures
in auctioning artwork as relevant to assessing commercial reasonableness under section 9-610); Chem. Bank v.
Haseotes, No. 93 Civ. 2846, 1994 WL 30476, at 4 (S.D.N.Y. Feb. 1, 1994) (relying on industry practice in
auctioning tankers in finding that the secured party carried out a reasonable sale); Poti Holding Co. v. Piggott,
444 N.E2d 1311, 131213 (Mass. App. Ct. 1983) (focusing on “the normal commercial practices in disposing of
collateral of this type” in assessing commercial reasonableness of a sale under section 9-610); Whitney ‘Va.t 'l Bank
v. dir Ambulance, 516 F. Supp. 2d 802, 817 (S.D. Tex. 2007) (considering the secured party’s conduct in a sale

?3f aircraft collateral in comparison to industry practice).
®See Piggott, 444 N.E.2d at 1313 (observing “the lac

?gder section 9-610).
See Hotels’ Debt-Service Coverage, Value to Decline in 2009, MORTGAGE BANKINQ, Mar. 2009, at 39,
midst a larger economic decline); Hugh Larratt-Smith

89-90 (examining the decline in the hospitality industry a

pitality industry A »
& Jim Gagan, “T%]C Bicycle Theory of Management: Things Sure Get Wobbly When the Bicycle Slows Down,
W09 Secured Lender, at 26-27 (illustrating the impact of the economic decline through the record dfcreases in
the commodities market); Leonard 1. Nakamura, «_essons on Lending and Borrowing in Hard Times,” Bus. Rev.,

July Aug. 1991, at 13, 16 (recounting the negative impact on valuation of unique collateral, such as oil rigs, during

1 4g’éﬁ%ssion of the late 1980s).
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Produce ¢gye decisions that are well aligned with commercial rcnht’l‘;'., e
deviee available to partics in disputes over collateral valuation lfr'?.n'; effect fu’ﬂ’ SeCureq
Party’s breach of the duty of commercial reasonablencss is the right of "'ft_'("f'f,' i."‘"""l are
however few cases of parties using the right of set-off a0 4 ,’,‘flf-h';lp rc.ncd{ /r/vh‘:;n v.':f,rg; is 5
breach of the secured party’s dutics under section 9-610." Neverfheless, given the Cramatic
upsurge in bankruptcy cases in the wake of economic turmoil, .',';lf-'ncl}')_rr:rr?sdl;;;_';;111 Continye
to be relevant as partics scek to minimize the costs of transaction and llltlg’ﬂ”m- * Lastly, more
trends may emerge (o create more certainty in the jurisprudence of this area of the law duey,
the continued dramatic increase of cases amidst debtor defaults concemning intricate collaters)
146
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2.1.4 Bankruptcy Implications of Section 9-207 and Section 9-610 (,a‘Se _ A

There are common bankruptcy cases in which debtor claims against creditors m possession of
collateral."” The reason is perhaps because bankruptey usually triggers a default of z security

locations such as South Africa and Greeee), In Piggott, the auctioneer notified over 200 parties of the »"’A'ICIOflhe
cquipment collateral and placed advertisements in seversl newspapers, including The Wall Street Jouma!.'Plggott,
444 N.E.2d at 1312-13. Similarly, in Haseotes the auctionesr complied with the generic advertising requirements
of a public sale under scction 9-610 but secured only twenty bidders for the ocezn tankers, and this sale was
deemed commercially reasonable, Haseotes, 1994 W), 30476, 4t 2, 4.

"I See Livingston, supra 102 at 84-35 nn 3051, (observing that the former Article 9 left open issue
as a sclf-help remedy, which were closed by the 2001 [(;'/ic’i(;n.)v);'

142 See cases such as Christie's Inc, v, Davis, 247 F. Supp. 2d 414, 422 (S.D.N.Y. 2002) (citing the customary
sales procedures in auctioning artwork as relevant to assessing commercizal reasonableness under section 9-610);
Chem. Bankv. Haseotes, No. 93 Civ. 2446, 1994 W], 30476, at 4 (S.D.N.Y. Feb. 1, 1994) (relying on industry
practice in auctioning tankers in finding that the secured party carried out a rezsonzble sale); Poti Holding Co. v,
Piggott, 444 N:E.2d 1311, 1312—13 (Mass, App. Ct. 1983) (focusing on “the normzl commercial practices in
disposing of collateral of this type” in assessing commercial reasonableness of 2 szle under section 9-610);
Whitney Nat'l Bank v. Air Ambulance, 516 F, Supp. 2d 202, 817 (S.D. Tex. 2007 ) (identifying cases where the
assessment of commercial reasonableness by comparison to industry standards was central to the holding).

143 See U.C.C. S. 9-109(d)(10) (2000) (clarifying that Article 9 does not apply to the common law right of set-off
but creating two exceptions: (1) section 9-340 applies to recoupment against deposit accounts, and (2) section 9-
404 applies to defenses or claims of the account debtor).

" See Am. Express Int'l Banking Corp. v. Sabet, 512 F. Supp. 463, 468, 471 (S.DN.Y. 1980) (discussing the
application of the right of set-off in a lawsuit following an expropriation of collateral by the Iranian government);
Marine Midland Bank v. CMR Indus., Inc., 559 N.Y.S.2d 892, 898 (N.Y. App. Div. 1990) (construing the right
of sct-off as applicable to damages from an improper disposal of collateral). Valerie Combs, “The Law of
Intermediated Securities: U.C.C. Versus UNIDROIT,” (2006) 58 Ala. L. Rev. 399, 40304 (discussing the risk
minimization impetus behind the UCC and its amendments); Christian A. Johnson, “Derivatives and
Rehypothecation Failure: It’s 3:00 P.M., Do You Know Where Your Collateral Is?,” (1997) 39 Ariz. L. Rev. 949,
972-74 (identifying the role of Revised Article 9 provisions, including section 9-207, in minimizing lender risk);
Aaron J. Wright, “Note, Rendered Impracticable: Behavioral Economics and the Impracticability Doctrine,”
(2005) 26 Cardozo L. Rev. 2183, 220304 (arguing that risk minimization persists “even in the face of the
e4conomy’s cyclical booms and depressions”)

145 See Valerie Combs, “The Law of Intermediated Securities: U.C.C. Versus UNIDROIT,” (2006) 58 Ala. L. Rev.
399, 403-04 (discussing the risk minimization impetus behind the UCC and its amendments); Christian A.
Johnsonz h. 134 (identifying the role of Revised Article 9 provisions, including section 9-207, in minimizing
lender risk); Aaron J, Wright, Ibid(arguing that risk minimization persists “even in the face of the economy’s
cyclical booms and depressions”) and accompanying text (analyzing valuation and business risk amidst periods
?41; cconomic decline and increased bankruptcy filings).

See Piggott, 444 N.E.2d at 1313 (observing “the lack of precision” in defining commercial reasonablencss

under section 9-610), _

"' Scc Chain Tech, Inc. v. Fleet Nat'l Bank, 293 B.R. 299, 306 (Bankr. D. Conn. 2003) (denying the debtor's
allegation that the sccured party failed to preserve the collateral post-petition under section 9-207): /n r¢ MIR
Clearing, Inc., 286 B.R. 109, 121- 22 (Bankr. D. Minn. 2002) (finding that the commingling of fungible ¢
did not violate the secured party’s section 9-207(a) obligations in bankruptcy).
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Banking Inst. 129, 136-39, 14546 (expla(i);j;h; ;}JGCSC] fS}clope, Perfe.ction, Priorities, and Default,” (2000) 4 N.C.
party’s duty of reasonable care with respect to colleate- C;II') ]XOVISlons o1 seeion ¥ 207, including the scoured
petween Article 9 and the Bankruptey Code in post-defalz?t)’ hgm, A1 (e laining) thevinfercomactedness
1499 See Ahern, n. 111 (connecting Article 9 to the Bankmptr:;’éolgg.

'0 & {3 . . o

y .Sec Keith Sharfman, *Valuation Aver, aging: 4 Ne.w Procedure for Resolving Valuation Disputes,” (2003) 88
Minn. L. Rev.357,372=T77 and accompanying text (discussing the critical importance of valuation in bankruptcy)
151 See Chain Tech., Inc. v. Fleet Nat'l Bank, 293 B.R. 299, 306 (Bankr. D. Conn. 2003) L(]selx?;:; ihe debtor’s
a]lega.tion that the secured party failed to preserve the collateral post-petition under section 9-207); /n re MIK
Clearing, Inc., 286 B.R. 109, 121— 22 (Bankr. D. Minn. 2002) (finding that the commingling of fungible assets
did not violate the secured party’s section 9-207(a) obligations in bankruptcy). accompanying text (identifying
cases where debtors claimed that secured parties breached the duty of reasonable care under section 9-207).

12 Ahern, n.111, at 117. Understandably, creditors of bankrupt debtors often feel like restaurant patrons who not
only hate the food, but think the portions are too small. To press the analogy, they also don’t like having to wait
in line for a table, possibly being seated only to find out the kitchen has just closed. The bankruptcy court is a
little like a soup kitchen, ladling out whatever is available in ratable portions to those standing in line; nonetheless,
scarcity begets innovation in the hungry creditor’s quest to get a little more than the next fellow. Id. (quoting In

re 0 Inc.. 16 F.3d 1443, 1445 (6th Cir. 1994)). o
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3.0 Legal Impediments to the Lfficie ‘o
re quite

It can be said from the above that ll_lt'“" {‘. kel part
efficient use of collateral amongst financiol markel o
basis. Some ol the legal impediments u‘rc clmm'un'm: wr,rw'i"!"‘
a) Cumbersome and unrealistic rules Im: urculll.'!l'j 'qlur cash (rans
pledge or other form of sccurity inferest in securt :k o etlon on he use
collateral™). In many _iurimiiclinns, |h'crc nre lc!!"“_'l‘j'm that any such use 0
by a holder of that collateral, including (he possibility

endangers the security interest;'’

b) There are uncertaintics concerning
arrangements  (“title transfer collateral™),
recharacterised as a form of security interest ( _ : i
¢) There are also uncertaintics under existing conflict f’l Iuw.s ru c,‘ 2 . vitsnancs id
that applies to a collateral arrangement for purposcs 0.1 creation, pel "’ p |i]‘l,l:rcnl jurisdictions
enforcement of the arrangement, including the possihillly!lml lhf: laws o (‘ iq[cl.')cy hionst
could apply for different purposes and lhclsp)ossibilily of conflict and INCONSK:

those jurisdictions as to which law applics;'™ PRI S
d) Thi‘ title transfer of collateral urmlnlgcmcnls is vulnerable to the rights of third partics, such
as-attaching creditors of the collateral giver and ussignccs;”’o
¢) With regard to collateral arrangements that are subject to d
market basis, there is an uncertainty as to the enforceability of “top-up” ¢
due to preference and related rules of insolvency.'®!

4,0 Conclusion '
From the foregoing discussion, the legal frameworks on the usc of collateral in many

jurisdictions of Europe-are inadequate owing to its complexity, inconsistency, impracticability.
This is particularly the case as the Uniform Commercial Code has been adopted in Europe.
This has accordingly led to uncertainties concerning the effectiveness of the intended
protection. The resultant effect of this are increased risks and costs, and inefficiency in global
financial markets. So, given the complex, diverse and uncertain nature of many national legal
frameworks on creditors’ rights, property, contract and insolvency, States need to take more
practicable steps in order to reform their laws thereby ensuring an efficient, effective and justly
balanced legal framework for collateral arrangements.
In Europe, despite the seeming straight-forwardness of the asset path of sections 9-207 and 9-
610 Qf the UCC, the duties of reasonable care and commercial reasonableness in disposal
remain ambiguous. Precisely, these duties, with regard to seizure, default, storage, and sale or
use, largely depend on the nature of the collateral. The different categorisation of a’sscl requires
a lot of skills, expertise, knowledge, and facilities to avert secured party liability. This coC:lcem
1s mostly obvious with regard to debt resolution based on a breach of the secur};d rty’s dut
o.f reasonable care or commercial reasonableness. Also, the corporate Attorne | - I e ,)’
nsk§ assessment is increasingly complex due to the intricacy of consid ty e i eXPeft :
sections 9-207 and 9-610 cases, with regard to the collateral t o il analysmg
: X : eand tl :
Situations to influence the outcome of the case Although th?::ase lav:re po:ﬁnt{jﬂcigr rovisions
is in its relat; . . 5 on the rovisions
: elative embryonic stages, it can be said that the nature of the collateral itsellz‘, coupled

maintaining and enforcing
, as collateral (“pledpe
of pledge collateral
" the collatery]

ferred

fer bascd collateral

ili "itle trans
bility of title tra .
mi risk of the arrangement  being
‘ ' 158
ateral); :

s as (o the substantive law

the enloreea
including
(hat is, as pledge coll

aily adjustment on @ market-to-
leliveries of collateral

17 For details on this i
, see International Swaps and Derijvati i
. rivatives A i
Collateral Arrangements in European Financial Markets: The ]S\/Se(:;lf?(l)(y)'nj\lfgfi; C?"La teralli I}aw RCnggr(;, szug’
nal Law Reform, , at 2-3.

Available at: www.isda.org/
158 pid org/c_and_a/pdf/NeedLawReform.pdf accessed on 11 July, 2014

159 Ibld
160 i,
181 Ibid.
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Wi stances ary mmportance. The specific nature of seeured ransactions

et dIlOT POSSESSIoN ¢ x e lm y : :
ol orning creditor | nand the sale of collateral upon default will certainly persist: yel

(rial practices, form the tound

o .oq arise. the definttion of ¢ fe el
t“llu’ o cases al 1.\&6 tl # '1;111“ n ol commercial reasonableness that is implicd in both section
1 ction 2-01UWILLbe more elearer, In the interim, it would be wise for practitioners

a» d sC
0.207 8% be mindful ot these concerne ; : i ' :
Q-- i arca to be mir . Seconeerns m assessing the legal and business risks of these
in' qctions 10 the midst ot the slow pace of global economic recovery.
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