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1. INTRODUCTION ¢ ,

Arbitration as a dispute resolution mechanism has a chequered history. It
has always been a more economical and friendly method of resolving
disputes both in traditional and modern settings and it was alter the
advent of colonialism that statutory arbitration was evolved wherein
certain provisions of the statutes started regulating arbitration. But
before then., disputes arising out of land matters. marriage. dissolution of
marriage and other kinds of disputes were regulated. administered and
settled by elders. chiefs and traditional rulersina p:micularcmnmuniiy.

The convenience, simplicity and informality associated with settlement
of disputes in customary or traditional ways fortifics the recognition of
customary arbitration. so much so that our casc law is now laced with
decisions on customary arbitration. being a viable alternative dispute
resolution mechanism. However, because customary arbitration 1s not a
court of law the issue of the bindingness of its decision as estoppel per
rem judicatam has really engineercd the attempt to embark on this picce
of work

1. NATURE AND SCOPE OF CUSTOMARY ARBITRATION

Arbitration, generally speaking. is a key player in alternative dispute
resolution other than court of law and has been so recognized both
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i i h so that its efficacy and
i and internationally so muc L fica
::’l:gﬁelzess cannot be over-emphasized Ka}nhl' Whyte _JbC in Agu v
[Tkewibe' explained the nature of customary arbitration thus:

It is well accepted thal one n:f the many Aﬁm?:
Customary models of settling disputes is to refer the
dispute to the family head or an elder or elders of the
community for @ compromise solution bas _ed upon the
ance by both parties of the

subsequent accepl pa
suggested award, which becomes binding only after

such signification of its acceptance. and from which
either party is free to resile at any stage of the

proceedings upto that point...
His Lordship goes further to say:

What then is a customary arbitration? I venture to regard
customary law arbitration as an arbitration

in dispute founded on the voluntary submission of the
partiesto the decision of the Arbitration

are either the chiefs or elders of their community. and
zgreement to be bound by such

nor freedom o resile where unfavourable *

K

dite Justice maintained virtually the above quoted view in

Akabeze. This position has equally been confirmed
=me Court in Eke v Okwaranyia' per Uwaifo, JSC
udgment.

vividiy represents the nature and scope of customary
Customary Arbitration therefore is essentially a native
by selected elders of the community who are vast in the
wa ¥ kzw of the people and take decisions, which are mainly
or zimed at bringing some amicable settlement, stability and

T

1991y 3 NWLR (Pr 130) 358, 407

Aguv fkewibe (1991)3 NWLR (Pt [50) 385
(1992) 2NWLR (Pt 221) | 'a, 28

(20014 SC (Pt 1) 71 a 89
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social equilibrium to the people and their immediate society or
environment.

It has equally been held that customary arbitration is only a convenience
forum for settlement of native disputes and cannot be raised-to the status
of acourtoflaw.*

ARBITRATION

Adecision by a court of competent jurisdiction is binding on the parties to
itsoalso isa decision of a customary arbitration so long as the ingredients
constituting preconditions for its bindingness are met or complied with.
For there to be a valid customary arbitration, the following ingredients
must be proved: :

() That there had been a voluntary submission of the matter
indispute to an arbitration of one or more persons;

(b) That it was agreed by the parties either expressly or by
implication that the decision of the arbitrator(s) would be
accepted as final and binding;

(c) That the said arbitration was in accordance with the
custom of the parties or their trade or business;

(d) That the arbitratoﬁs) reached a decision and published
theiraward; and

(e) That the decision or award was accepted at the time it was
made.* :

It should be noted that unless the above-mentioned conditions are
fulfilled, the arbitration award would be unenforceable. Thus, the
Supreme Court, per Uwaifo JSC delivering the leading Judgment in Eke
v Okwaranyia held as follows:

3. See the dictum of Tobi JSC in Ufomba v. Ahuchaogu (2003) 4 SC (Pt Il 63 ‘@ 90
6. See the following Supreme Court cases: Eke v Okwaranyia (2001) supra‘a
87-88; Okercke v Nwankwo (20031 supra ‘a 21-22; Qdonigi v Oveleke 12001)
28C 184 ‘. 203-204
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1 think anything short of these conditions will make any customary
arbitration award risky to enforce. In fact it is better to say that unless the
conditions are fulfilled, the arbitration award is unenforceable.

Put succinctly. Akpata. JSC. in Ohiaeri v Akabeze' in his leading
judgment proftered a rationalization for the need to be circumspect about
customary arbitration when he said that it is essential before applying the
decision of a customary arbitration as an estoppel for the court to ensure
that parties had voluntarily submitted to the arbitration. consciously
indicated their willingness to be bound by the decision and had
immediately after the pronouncement of the decision unequivocally
accepted the award

Atthis juncture, it s pertinent to state as a general principle that the onus
is on the party who alleges that the transaction leading to a dispute is a
case of customary arbitration and must prove all the ingredients of
customary arbitration, hence the aphorism “he who asserts must prove”
isreadily applicable.

The crucial issue now is whether the above ingredients of customary
arbitration must not only be proved by the party relying on it but also
must be pleaded? In Eke v Okwaranyia’ the Supreme Court held, per
Uwaifo JSC, that the ingredients for a valid customary arbitration “must
be pleaded and proved ™

The same Supreme Court in Ohiceri v Akabeze" per Akpata, JSC had
earlier held that:

Where it is clearly averred by aparty that there was a

- prEvious customary arbitration which was in his
Javour and that he twill rely on it, it) will not be
necessary for him 1o plead the ingredients
establishing the estoppel. The party will have to
acdduce credible evidence of the relevant ingredients

or incidents necessary to sustain the material plea of
estoppel by customary arbitration. ’

7 (2001) Supra ‘. 8%

&

Supra a 24
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It is observed that the Supreme Court in Eke v Okwaranyia” cited and
relied on its decisions in Agu v lkewibe" and Ohiacri v Akabeze" 1o arrive
atits conclusion that for there to be a valid customary arbitration, the five
ingredients must be pleéaded and proved. However, it is submitted that the
decision relied upon in Agu v fkewibe is a dissenting Judgment delivered
by Nnaemeka Agu JSC. where the learned Justice held that before a party
inacase in the High Court can defeat the right of his adversary to have his
case adjudged upon by the courts on the ground that there has been a
previous binding arbitration which raise an estoppel between them the
ingredients of a binding customary arbitration must be pleaded and
established. The opinion of the majority as expressed in the leading
Judgment delivered by Karibi Whyte JSC that prevailed was not that the
ingredients must be pleaded but that such ingredients should be
established by evidence. It was the view expressed in the majority
Judgment in Agu v Tkewibe that was expressly put by Akpata JSC in
Ohigeriv Akabeze.

Recently, the same Supreme Court had another occasion to consider and
review the cases of Agu v Jkewibe and Ohiaeri v Akabeze in Egesimba v
Onuzurike and it tilts in favour of the position that the ingredients of
customary arbitration need not be pleaded but that such ingredients
should be established by evidence.

In the first instance, it seems there are two conflicting decisions of the
Supreme Court on whether the ingredients of customary arbitration must
be pleaded or not. The position of the law on conflicting decisions of the
Supreme Court is far clear. Where there appears to be a conflict in two
previous decisions of the Supreme Court on the same point or issue, the
Courtof Appeal is bound by the latter decision and must follow and apply
it.” Regarding the issue before hand. the decision in Egesimba v.
Onuzuruike which affirms the decision in Ohaaeri v Akabeze will prevail
over the decision in Eke v Okwaranyia.

9 (2001) supra @ 87

10 (1992) supra @ 153-154

11, (2001) supra

12 (1991) supra

13, (1992) supra

14, (2002) 9 SCNJ 46 @ 63, per Avoola JSC. delivering the lcading Judgment
13, (2002) supra

16.  See the case of Okpazo v Bendel Newspaper Corp. (19900 5 NWLR (pt. 133)

Arivoosu D. A,
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It is therefore humbly submitted that if all the ingredients of a valid
customary arbitration are to be pleaded, it means that the settled position
of .the !“{ that what is required to be pleaded are facts and not evidence j
being jettisoned. Hence, it would work hardship on the party who reli;:
On previous customary arbitration to still plead the ingredients. It suffic
}f it 1s_p!esde§| that there was a previous customary arbitration and ;z
:}r:gred1epl§ will then be proved by evidence at trial, thus complying with
. r: ;s]r:;;:g):rs, ;fl lt)llm n_lc]Ies of[ EoTuhrLe rei:l:ting to pleadings that only facts
] evidence . This is the view i
PN, Uddoh Trading Co Ltdv Abere, per Karibi-\:”;‘)lf-llz ?;(pé[’fme N

The submission of parties to arbitration must be volunt, i
b s 1o art ary. Part
:)o‘l: ::l :)l:](jiucr?d, ;_oercved, intimidated or unduly inﬂuen;}:{d in S:f;;‘:‘c::-;: :
Lo :;yo: _ltrt:lmn. In Aguocha v Ubiji” the court relied on nalivi'
o e 1:_(_ e e_IfecIvof the thrge arbitrations between the parties
bl iiol ndi 1}[m lmphgr.ily required by the court was the fact that
el i Dfmeuntl:_m Y SLlhl:l‘llﬂcd to the arbitrations, In confirmin the
i :{hltrannns it was held that it was commonly acceplegd b
e Jn_ e Defendant in evidence that where a party had a, 31,
2 Juju oath produced by his opponent, and he later ngrgefts

The arbitrator(s) could be vi
: e village head or traditj ;
could be council of chiefs. It could be some elders mﬁi :;ll;:]:]:f;};] Idl
an

-_—
17, See Order 25 Rule 4
e 4(1) of the High Court (Civit
¢ Pl \ : ivil Procedure) Rules | 988; Ord,
g o(’, ,Jl of i ::.EIK (u ara State High Court (Civif Pracedure) Rules 2005 Ordl e
e High Court of Lagos State (Civil p, ; s
o 0 roceduire) Rules 1994 ¢l
. ur :'oa; ;’]} of the Federal High Cowrt (Civil Procedure) Rules 2009 e
- (2001) 5 8C (prli) 64 @ 78-79. See 2
a . See also the case e i
Ltd (2006) I NWLR (pr. 960) 101 @ 140 Sl
19, (1975) 5 SESCR 221
20, Aguocha v Ubiji (supra) i 225
2. As in Ghiaeri y Akabeze (s
4 =e (supraj where the Customary arb, e
A . v arbitratior y
the fc aditional ruler and his cabinet. So alse is i Awosile v. Sotunbo ) wa’: ”_"'d” ;
i 3 inbo (1992) 5 NWLR
22 dguv fkewibe (s z
g1 v Ikewibe (supra) where the customary arbitrators were the chiefs and ci,
of the town. See also Okere v Nwoke (1991)8 NWLR (p1.209) 317 ywh rh " : o
- viiere the
custontary arbitration was reached by a bady composed of o —

Arivoosu D. 4
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the arbitration could be conducted by priest wherein oath taking will be
whniimstered.”

It is equally immaterial whether the parties expressly agreed that the
devision of the arbitrators would be binding or not as the agreement to be
hound by customary arbitration could be by conduct of the parties.

It could happen that particular transactions, such as land matters are
usually referred to customary arbitration by the parties. It would
Iherefore not be a defence for either party to contend that there was no
aureement that the decision of the arbitrators would be final and binding
on them merely because the agreement was not expressly reached.

InJohn Onyenge & Ors v Chief Loveday Ebere,” the parties agreed to
customary arbitration of oath taking and it was even the
Delendants/Appellants that were instrumental to the exercise of oath
taking. Despite their willingness and intention that the decision of the
customary arbitration would be final and binding on them. the
defendants/appellants attempted to resile. In this case, Niki Jobi. JSC

delivering the leading judgment held:
One fairly curious aspect in this case is that the
appellants, who were instrumental fo the exercise of oath
taking are (rying to resile from it. I do not think that sucha
position is available to then fnlaw.

It is humbly submitted that the mere fact that the Appellants were
instrumental to the customary arbitration of oath taking is sufficient to
conclude that parties (and particularly the Appellants) accepted that the
decision of customary arbitration would be final and binding on them

Similarly. the Supreme Court in Opardji v Ohany’” per Iguh JSC put the,

point thus:

33 45 in Okarika Onyege v. Sannrel (2003) 7 NIWLR (pt.924) 363. See also John
(i ege & Others v Chief Loveduy Ebere & Others (2004) 6-7 SC 32 where ane
Okomyho Cladbwinvueta, a Juju priest administered his Juju. Ogwugwu Akpu of
(haha bzike in Okija on the partics in respect of @ disputed land. See also Toriola
(howo: Ufrican Cusionrary Law in Comparative Miliew and Related Topics. Jator

J ublishirg compenny: 2003 P37
24 2004y (supral
So Tubi, JSC in Omeege & Ors K Ebere & Ors (2004) supra 4 63

Arivoosu D. A.
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I think I ought to start by restating the well settled principle of law that
where two parties to a dispute voluntarily submit the issue in controversy
between them to an arbitration according to customary law and agree
expressly or by implication that the decision of such arbitration would be
accepted as final and binding, then once the arbitrators reach a decision, jt
would no longer be open to either party to subsequently back out or resile
from the decision so pronounced.

Custom has spatiotemporal variation. [t differs from
place 1o place and from commu ity to commenity. What is
custom today may be outdated in the nearest future.
Hence, the custom of the pariics must be considered and
provedto the satisfaction of the court, that is that the

customary arbitration is made according to the custom of the parties and

where, for instance, the parties do not bel i
5 ong to the same customary tie
result may be made to their trade or business i

2 r}?‘TSt|be esl:llabli;hed by a party asserting the existence of Customary
rortration that a decision was reached and vd IS
o anaward from such decision

]\\'ll}}flul pre_iydice to the definition of decision in relation to court of
aw, hull having reglards to the fact that the proceedings of a Customary
Arbitration, when binding. operates as estoppel per rem judicatam.™ a

decision of arbitrators in Customary Arbitration 1s any determination of

the arbitration inrelation to th toi -be-]
be civili € matter referred v I
: il it, how-b, it, the matter

Another vital issue here is,
than one arbitrator and they are not
unanimity can be used in determinin
decision of the arbitrators

26, (1999 5SCpt 1) 41, (1999) LR

: (D1 618) 290 75 3

‘;7 Section 318 of the 1999 Constitution of the S

Jc:'umn n relation to conrt as “any determination of that courr and includes

wdgment, Decree, Order; ¢ onviction, Sentence or Rc.-crmmrwldutr'mr "AS He L'J by

((g;’;rddfl{dwm.‘ud Learner's Dictionar of ¢ urvent English 6th Edition G
ixford University Press) P 301 defines decision as. e oy

{ 0 101 as u choice or Judginy

|7 o m_n-/w after thinking und talking about vhat is the best thing to «:ug,m itk

28 The issue whether the decision in ¢y taniary arb,

estappel per rem judicatam is discussed i furagrg,

in a‘silualion where there are more
mamm_ous in their decision, whether
¢ the bindingness or otherwise of the

Federal Repuplic of Nigeria defines

itration could operare as

Arivoosu D, 4.
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In Mrosu v Nwos™ the leamed trial Judge referred a matter hefore him to
a group of arbitrators who arrived at a majority and minority decisions.
The Court of Appeal held that the leamed trial Judge was wrong in
accepting the majority decision and the arbitration was not acceptable
because the arbitrators were not unanimous. The question one may ask is
whether the relevant native law and custom requires unanimity in the

arbitral decisions.

It is submitted that the duty of the court in such circumstance would‘hcAm
refer to the relevant native law and custom to find out whether unanimity
is the hallmark of arbitral decisions in the community in question.

On the issue of publication of arbitral award, it is submirted that this

u'?equir&menl must be viewed with extreme caution. One may conclude

that publishing arbitral awards in Customary Arbitration presupposes
that the award will be documented and made knowrli to _!hc p.ubllg But
having regards to the fact that Custpmary Arbmapon_ is I..lSlla“}'
inseparable from customary law, the requirement ut_‘ publication of award
could be said to be alien to customary law. This is because the use f'f
document or even writing of decision and/or publishing samc in
uncommon, or even alien to customary law. Hence, once the arbitration is
Customary, the need for publication of arbitral alward should not
ordinarily be a condition precedent to the validity of customary
arbitration. It suffices if the award is merely pronounced to the hearing of

the partics.

In Gaji v Paye,” the Supreme Court held that Section 4 of the Engii?h
Statute of Fraud 1677 which requires writing as a pre-requisite fora \alsd
disposition of land is inapplicable to transaction, the subject matter in
dispute which was made under customary law. It suffices to say that once
there are witnesses to the Customary Arbitration proceedings who can
testify to the existence of the award of the decision of the arbitration. the
requirement of publication of the award becomes otiose.

Like any other type of arbitration, once all the conditions precedent to be
fulfilled for the validity of Customary Arbitration” have been fulfilled,
the parties to it are bound by the decision or award of the arbitration and

29. (1996) 2 NWLR (64
30 (2003) 5 SC, 53 @ 46
31 See the di on the ingredients of a valid c y

earlier discussed

Arivoosn ). 1.
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theyfamol resile from it. Thus. in Agudoro Ekpe & Ors v Ben (ke &
Ors.” the contention of the Plaintiffs was that the land in dispute between
them and the defendants was submitted to Customary Arbitration by both
partics and that the arbitrators reached a decision and awarded the landin
dispute to them (i-e. the Plaintiffs). The Defendants however denied the
fact thntvr.he_v submitted to the Customary Arbitration. But the record ;
proceedings of the arbitration panel with the Defendants statem .
shmlvmg lhgl they (the Defendants) submitted to arbitration .:r:il
p'filr;{clpatcd in the a:bitrallion proceedings (including their sralcme]:n
!\;] a:}.‘ I;J]I}:y\:'n;:{.i&s ;o t]luﬁ arbitrators) wdas Il::ndercd in evidence through the
imif] - The court noted that both parties itte
?P:ln;::)lilgnl._mnq statement ;md.ralIAcd Wwilnesses, ]rrfacl. lthll'rtl)énr:\ll;;fs ::
i a)l:lm visited the land in dispute and all the parties were given
Supmmg]i:m:;n:;::j‘E{s:;qt !he!rlcasc and call their witnesses. The
3 ¢ he position of the tria
ﬁ.’;iﬂl_lhat lhq ar!u‘lru[ p_mc:_.'cdings were without lhclg: Snz:inrl:x:lllllec?)lllm o
e p\.rKullgIJS(.del:vermglhc leading Judgment as follows: e

","‘ lix lfl'L‘r-(.’le'?’ not corvect to say that the Court of A, ippeal
:'l:’ n:;a! L(;r;\'le‘;r Exhibit I in igs resolution of \riwﬂu'r or
O the defendants submitted 1o arbitration.
o the L arbitration. The Tri
High Court certainly dj, il
v did and the Court aof d
T AR . . Appeal agreed
‘,,:jh\.:f;,,,i'-:“f"m ;:f the High Court that the De ﬁ.‘nﬁa ey .
W0 arbitration and thar 1) ‘
" ey dre Crefor
howne by the resule ofarbitration” ’ e

A A A BINDINGNESS OF AWARD 2

It is not in dis;
court Iol' la‘\ji:spl:lc:icl: a;igu:}mi]t,: r{i A!’*{iﬂ'ﬂmf(s) b D s
court of law. he; ecision cannot by 3
ima isi Ay
esluil]li‘:[:lcnd" bhe sa:;i] to he thc.declsmn of a court of la\y-.‘ It 13; ncln:Lz:Cc}:)uU:
o dogs nuf Nllggrmn constitution. Howbeit Cuslomar;
qualify as a court of Ia ithin the

et : fy as w within the i

rts. It is not even an inferior court outside the _me_anmg_of
magistrate or customary courts. R

Apart from the fact lhﬂ‘l the members of|

c t {'the body constitutj
Ar:-:‘rll:‘almn may nol‘bc Ielamf:d in the law, it is a nuu:pricn|.lls:gl‘a‘i:lt]s“tll'::::.l ?I:y
procedure adopted in adjudication is simple and clearly outside lh:

32.42000) 5 SC (pt.1) 180
33 See Page 185 of the repors

_—

Arivoosu D, 4,

" Customary Arbitration do not qualify as jud in the real

S TN IR

CUSTOVLARY ARITRATION AS A DISPUTE RESOLUTION MECHANISM 112

technical procedure of courts of law. Apart from this. the decisions of

oyt

sense of the expression-in our jurisprudence and, therefore. cannol pass
the test of judicial precedent.

In his characteristic manner, Niki Tobi JSC put the position clearly in his
oncurring judgment in Sunday Ufomba & Anor v Nwosu Ahnchaogn &
Ors" when he opined:

A Customary Arbitration is essentially a native
arrangement by selected elders of the community who are

vast in the customary law of the people and take
decisions, which are mainly designed or aimed at

bringing some amicable settlement, stability and social
equilibrium to the people and their immediate society or
environment, Native or customary arbitration is only a
convenient forum for the settlement of native dispute and
cannot be raised fo the status of a court of law.... In view
of the fact that a native or customary «rbifration is not a
court of law, the learned irial judge, with the greatest
respect, was in error when he equated decisions of native
arbitration with those of courts of law. While I concede fo
the learned trial Judge that a customary arbitration could
he binding on the parties when certain ingredients are
fulfilled, decisions of such body do not qualify as

“concurrent findings " with those of the High Courts

It should however be noted that parties will be estopped from resiling
from the decision of customary arbitration despite the fact that such
decision is not a decision of a court of law as an award by a customary
arbitration will have the same binding effect as a decision of a court of
law if the preconditions for its validity and bindingness are satisfied. This
isthe view expressed by the Supreme Court in Okereke v Nwankwo'*

The argument on whether the award or decision of customary arbitration
could operate as estoppel per rem judicatam would be incomplete
without making reference to the Court of Appeal decision Okpuruwa v
Ekpokam’™ where it was held that our legal system does not recognize the

34, (2003)4 SC(pt.11) 65 @ 90
35.  (2003) supra @ 21, per Edizie JSC. See also Balogun v Afolayan (2002)
ofa itrati

FWLR. 331 @ 346 where it was held that the p di ry
is relevant and sufficient enough for the purpose of establishing or proving the plea
of estoppel

36 (1988)4 NWLR (P1. 90) 554 Arivoosu D11,
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1

practice of elders or natives ituting T f\:s as ¥
arbitration to make binding decision between parties in respect of land or
other disputes. It is humbly J that. hay ing reg .‘. to the various
Supreme Court decisions on the subject matter.” the decision ofthe Court
of Appeal in Okpurinva v Ekpokam cannot stand the test of time.
Customary arbitration is recognized and could be constituted by elders or
native of a particular community

In Yekeen Alabi Odonigi v. dileru Oyeleke ™ the Supreme Court per
Kalgo JSC delivering the leading Judgment held:

It is no doubt irue that eustomary: arhitration is not an
exercise of judicial power under the constiturion (not a
Junction) exercised by the courts. On the other hand it is
now well settled that one of the many ways of settling
disputes among African socicties is to refer the dispute to
either the family head, or elders or chiefs of the
communily concerned for settlement, and .upnn
subsequent acceptance of the arbitration grant or award,
itbecomes binding on them.

Above shows without doubt
can conveniently operate as ¢
preconditions for the v alidity

that the decision of cuslomary arbitration
stoppel per rem judicatam so long as all the
of customary arbitration are satisfied.

V.DECISION AS ESTOPPEL

The bum}flg and crucial issue is the fact that the ingredients or
p;econd]tlons fora vahf:i customary arbitration are not the same as those
of estoppel per rem judicatam. I1ow then can the decision of customary

arbitration operate as estoppel pel judi
itration: per rem judicatam w
arbitration is nota court of law? el Bslonaty

]‘lhe p;lncnpfe of estoppel per rem judicatam has been enunciated in our
aws, 'oth Statutory and case laws. Eslqppel generally is arule which bars
a ].:lﬂ.ﬂy llo a suit fmm aner!mg or denying a particular fact, but regarding
toppel per Arcm‘ ] Lord Denning put the position thus in
Fidelis Shipping Co, Lty 1 () Expoichleb™
37 See Yeheen Alabi Odonigrs Lifern (helehe (2 g
Afolayan (2002) supra ete R Rz
3% (Supra) w 203

39 Also kncowin as extopped by i i
Fois Stoppet by 1ccord, It is divided into py i
action estoppel and issn: csiopy. o e into e kinds: conse of

0 (1966; 1 QB 630 « 64y (19631 2 ALLER 40 &
: Ariyeosu D, 4.

M: Balogun v

CUSTOMARY ARBITRATION AS A DISPL 1 £ RESOLL IO AEC AN IS 14

If one party brings an action against anoih 1 for o -
particular cause and judgment is given on i ticeisu
strict rule of law that he cannot bring action eins
the same party of the same cause.

The Learned Jurist stated further

Within one cause of action, there may he several
issues raised which are necessary for the
determination of the whole case. The rule then i thut,
once an issue has been raised and distincih
determined behveen the parties then, as o goneral
rule, neither party can be allowed to fight that e il
overagain”

The rationale behind the principle of esoppel per rem judicatam is as put
by Tkongbhe JSC in Ikpo v Azubuike™ that it is to ensure that the matter i+
completely and finally settled or resolved. There ought to be an end u
litigation and it is for the general good that solemn adjudication of the
courts be not rescinded at will or lightly disturbed

The law is now firmly established that for a plea of estoppel per ren:
judicatam to succeed the party relying on it must prove the following.
being the elements or ingredients:

1. The parties or their privies are the same in both previous and

present proceedings

The claims or issues in dispute in both proceedings are the same

The res or subject matter of the litigation in the two cases is the

same

4. The decision relied upon to support the plea of estoppel per rem
judicatam must be valid. subsisting and final

5 The court that gave the previous decision relied upon to sustain

the plea must be a court of competent jurisdiction Unless the

above preconditions are established the plea of estoppel per rem

judicatam cannot be sustained.” Thus. where the claims in the

two proceedings are not the same a plea of estoppel per rem

judicatam cannot lie.

41 Ibid

42 (2000} 14 NWLR (pt. 686) 166 a, 186

43, Sece the following cases: Okpala E=cokonkwo & Ors 1. Nwafor Okereke &

Ors (2002) H NIWLR (P77 [ ' 26-27  paras H-D, SC (shodi 17 Exifurmmi

(2001) 13 NWLR (P1.684) 298 'a 326 paras A-D SC: Chic Sam Warii Exi V2

The Chief Secretary to the Federation of Nigervia (1973) 1 & 12 SC (Repring 115
@ 133-135 paras 15-25; Adone 1. lkebudn (2001) 14 NWLR (I 733, 383,

W
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In Abiola & Sons Boutling Compuny Limited & Anor v First Cypy,
Merchant Bank Limited & 2 Ors™ the plaintiffs took a loan from the |*
defendant. secured by a deed of debenture. When the plaintiffs defaulted
inrepaying the loan, the 1" defendant exercised her powers of sale under
the debenture deed and appointed the 2 defendant as receiver/manager.
In exercise of his power as such receiver/manager. the 2" defendant sold
off some of the plaintiffs' assets to the 3* defendant. Not happy with the
sale. the plaintiffs took out a writ of summons claiming severa]
declarations, orders, damages and injunction while in Abiola & Sons
Bou:zing Company Limited v Seven-up Botiling Company Limited & 2
()rA: lhg action was commenced on the main ground that the sale of the
pl:amt:l}s assets in Abiola & Sons Bottling Company Limited & Anor v
g e of s e b e
o o e ey 2 ging and seeking to prevent

aintiffs therefore sued essentially fi
damages foran alleged wrongful sale of their assets. e

The Supreme Court in Seven-up
Sons Bortling Co
follows:

- Boflfi{:g Company Limited v Abiolu &
mpany Limited® in its unanimous decision held as

The latter action was for various declarations, order.
damages and inj .

unction in respect of the debenture
aiceat and appointment of the Defendant  us
receiver'manager. The present action .
was fc_:r dumages for alleged wrongful sales of
Plaintiff's assets. The learned trial judge was J.'l' ht
when he held that the cause of action were dﬁ\simffag;'v

Ina plea of estoppel per rem judi
/ Judicatam, the question whether an i
been finally decided does not necessarily always need to br: !tlilas;l:g I':l?:

question whether or not there has judicati
N e e been an adjudication of the substantive

#4. Unreported Suit No: KWS/123/9]

45 Unreported Suit No: KIWS/270/89
(2001) 6 SC 73:(2001) 13 NWLR (Py,

T w2043 NWER (P 730 3 508

B

730) 469; (2001) 6 SCNJ 18

~

_—
Arivoosu D), 4,
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The test most adequate for all ion is the court which gave
the decision can vary. re-open or set aside the decision. If it cannot the
decision in that context is final. This is the view of the Supreme Court in
Onyeawnchi v INEC & Ors.™ A judgment which has been given by a
court without jurisdiction or which is otherwise a nullity for any reason
cannot operate as estoppel per rem judicatam

It is observed that the need to recognize customary arbitration as an
important institution stems from the lact that the resolution of disputes
and differences. like in other forms of Alternative Dispute Resolution
(ADR). is cheaper. less formal and less rancorous than litigation. The
legal position seems to be that where an award has pecx_\ handed down
under customary arbitration and accepted by the parties, it w1!l not open
to any of the parties to turn around at a later stage _apd reject it, thg
operative factor being the initial acceptance of the decision at the time it
was given. Hence. awards of customary arbitration operates as estoppels
per rem judicatam and this is exactly where the regime of customary
arbitration meets with estoppel per rem judicatam

Where the arbitrators are traditional institutions or chiefs recognized by
customary law as possessing the power to act as arbitrators under

_ customary arbitration, it is clear that this recognition is one of the

ingredients which will be used in determining the validity of the
arbitration.

Unlike other laws, certain procedures exist for the validity and proof of
customary law, The 17 court must find out if the customary law passes the
validity tests of repugnancy, incompatibility, public policy and
applicability. Once the validity tests have been passed the question of
proof becomes the next issue to settle. It is observed that in none of the
cases or instances of customary arbitration pronounced upon by our
courts are the validity tests conducted. They seem to be assumed.

V1.SUMMARY AND CONCLUSION
The assumption of validity tests of customary law in customary
arbitration seems to proceed partly from a confusion over the sequence

48, (2002) 1 SCNJ 265 ‘@ 276
49 See Owonikoko v Arowosaive (1997) NWLR (P1. 5323+ 61 ‘@ 73: Odutola v
Oderinde (2004) 5 8C (Pr. 11) 90 @, 98

) Arivoosu D. A.
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y ication of customary law and partly h'""_"f"‘“" "F'"'h‘-f" the
for _!hc apphw.u t before whom the issuce of customary a‘rbnmlu'm i
pREheSnor thf (,ouru' of validity tests ol customary law. It is {illhlyllitgd
raiscd raises the :;s:hm in cvery case where a customary arbitration g
u;\d chi(mr] l:;:]:jc;' the tests of validity and prove of customary law must
pleaded o sed, RS

follow.

Although customary arbitration itself has its ro:l/.rl'lnllgrf:(i!grittls tgo:- u?
validity, this does not mean that the usual and esta 1:5 e \z:i 1 hyth S sI 1?

customary law should not be passed. IF must be delcrml;:e u; de.[ er the
customary arbitration sought to be relied upon passes the validity tests
and if it does the next stage wou]d.be to establish, by proof, the
ingredients of a valid customary arbitration

Similarly, the requirement that the award of customary
arbitration must be published, it is opined, runs contrary to the age.long
characteristic of customary law that customary law is largely unwritten.
The implication of the requirement of publication of the award of
customary arbitration is that without the award of the arbitration being
published, such customary arbitration is invalid. It is here recommended

that where issue of publication is raised a Inere pronouncement of the
award should be deemed sufficient publication.

has been critically apprajseq in thj
: : 1S work. A] i
Alternative Dispute Reso]ulion. Ao bemg a form of

crnative : the essence i
arbnrat.lon 1S articulated in thjs work . Similarly the E::I;d fial e
of a valid Customary arbitration apg a ‘

are examined plea of estoppe] Per rem judicatam

h is sj
and non-litigious > Simple. less formal, Jess costly

Arivoosy p A.





