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series  of Annual  Publications,  thi
.n;d unique publications, with  thirty

all over Nigerian yniversities and 1nmany diverse
| ‘ law, international  law. internationa

I)L':purllnunlul

[n continuation of our t
magnificent

edition 18 one of s

contributors cutting  aCross e Tihot

; The arcas include: 14 £ ‘
areas of law. The arcas | lal o el .
humanitarial law, legal cosearch, criminal law. jurisprudence. admunistration of

Justice. etc. The diversity 1 geared towards m_culing llrlt_:‘ neLd .O(fj ll‘iic ,lwcnt_y-ﬁrst
century and to satisfy the quest of many L‘()Ilil'll)lll(?l‘ﬁ. ['his 1s Indeed a testimony
of wide acceptance of our journal by academic cu:mnunlly.' | _

It is our firm conviction that the contributions in this Journal will no doubt
add value to scholarly works in Nigerian universities and also universities abroad.
Finally, we thank a lot to all the contributors  of this edition from various
universities. We also thank the entire staff of the Department of Public Law. and
the editorial team for making this rich, magnificent and unique edition possible.
Thank you.

Dr. Kabir M. Danladi
H.O.D. and Editor-in-Chief.
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o e Abstract
iy Paper sought to examine the 1o
covernance 1 Nigeria.In achieving thi
environmental  governance is  with

governing environmental law, the Nigeri: :

regulatory bodies in t‘.‘ll\‘in’.rnlllt“tliltlll\ll:lf: l?fin PR sial P'{’"CY as well as the
of the roles litigation has played and wi‘ll pﬁ E?Et;lt:::;r: examine in details, some
‘;H‘ the legal tramework of environmental gtwcrnun;;“'}El?em;f;c‘:'erﬁg;:svtlf: E:
wiganon has a lot of substantial role to Ty -
ncluding _ﬂlﬂ' enforcement  of em'ironn?el::fnlm lft::::;} m:‘]ieg[;lttil gz?;ﬂarrzlanii
compensation for grieving parties as well as the clarification nfhjurisclictinnnl
issues  that  plague environmental litigation. Regardless of such vital
contributions by litigation, it was found that there is still room for improvement
and recommendations were made including the enactment of Procedure rules
exclusively for environmental litigation to relive some of the tedious hardships
of litigation and sensitization programimes for both lawyers and the Nigerian
citizens for the purpose of educating them on their rights in environmental
matters The research conducted for the purpose of this work was library based in
which several articles and laws were conducted as well as the internet.

le of Litigation |

: L: legatmn N Environmental
m{“gi al, the‘ Paper examines what
particular consideration of the Laws

Introduction _

The Problem of environmental governance 1S NOW € subje
in Nigeria is the combin

ect of serious international

: ation of the Regulations,
concern. Environmental governance 1 *
o o ! as atmospheric

Regulatory agencies as well as the Policies set out to regulates arcas such as atmosp

' - clear
pollution. marine pollution, global warming, and ozon¢ delg?lfetu:u;:l;c :;Ese dT;:aE?l :ggl:h};h[
and other extra hazardous substances that threatened wild life species.

tet o sensibilities, health of the
: : of livin _aesthetic § |
. e :!16 St?ng?;dEnvironﬁlenlal issues have assumed 2 global
1ves.

! ! ' ‘ dings,
people and the quality of their IVt oples immediate surroun ‘
character as Environment IS said to be be)’onl‘:l l;,eigl:ria-. there exist plethord of

sOometimes assuming internat
.___—_____—-——H_
L o rty Lﬂwl
private and Prope
Head, Department of 5677

:onal dimensions.
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Nigerian Ln vironmental Gov. H. ljaiya & M., R. Funshe

The Role of Litigation in Improving
‘ oncerned wi woulation, manageme
legislations covering entire range of laws, concer ned WIItIh reg v uir’ wqwrgm”n; a;d
protection of the Environment. These laws touch on pol uu(:rnd 'de, rr;m ,no . food.
waste management,land use and conservation most of are Icr; s rmsand
principles of international laws in form of treaties, conventions, customary mternational

law and protocols. _ | | <%
Nigeria had a rather suspicious attitude towards environmental concerns

generated in the 1970’s by the developed world. Suspl_c:,:ous in the sense tl}at the
industrialized world sudden concerns to protect the environment was the fealr that
environmental concern would be merely the rich clearing house, dwertmg economic and
technical resources from developmental needs to pollution abatemeznt ,  situation largely
seen by third world as likely to affect their development adversely.” However in the year
1970 the environment was described as the issue of the year throughout the world and the
United Nations Conference on human environment was held in 1972. Nigeria though
signatory to so many of these multilateral treaties and was attendant at so many United
Nation organized conferences did not come up with a viable environmental policy or
strong legal framework for the protection of her environment until the unfortunate
incident of dumping of toxic waste from Italy at Koko port in the then Bendel state in the
1988. It 1s in the light of this reality that very interesting strides were taken by Nigena
government in the late 1980’s to propel Nigeria in the enviable direction of positive
environmental protection management and regulation towards sustainable development.
This aspiration culminated in the establishment of the Federal Environmental Protection
Agency and itsinspectorate and enforcement department in 1991. This development
provided an institutional framework, both legal and administrative for the enforcement
and execution of environmental policies and legislations.”

: In Nigeria, Litigation would seem to remain the hope of the common man as it
remains the only way for affected citizens to seek redress. Environmental litigation can
take many forms, lpc]pdlng cw'll_ actions based on tort, contract or property law, criminal
prosecutions, public interest litigation, or enforcement of fundamental human rights.

ll:amw:arly complex issues may arise when cases involye trans-boundary environmental
arms.

At common law, an action in

: : an environmental litipati ither
negligence, nuisance or under the rul EANON may DS LaseS CHLe

¢ laid down by Rylands v. Fletcher’. Each of these

April, 2010

- Y ibid

* Tobi N.(JSC), “Judicial Enforcement
Law, Human Rights and the Admini
Nigeria, at p.262.

’(1866) LR. 1 Ex. 265. the Rule in Rylands

s v Fl " AR RISARE - .
made unhealthy by the fumes and noisome vﬂpour?ghﬂ-mdd's' The person whose habitation s

.b““f 's alkali works is damnified
424 d just that the neighbour, who has

of Envimnmental Laws

e , In Nigeria” in I T., (ed.)
Stration of Jugtice i Ni gerta” in Ladea Ml |

geria(2001) A.B.U. Press, Zaria,



commaorn AW actions, have §

OMe essent;
- SSental require
of proving. | teQuIremenyg Which, the plaintiff ha
There as hittle doubt these T -

I“]HIIIIHII and CHLSUTe Some lll:grcu
['ulll|1||;|llt‘t‘ Of t‘lWiI'UlHllL‘:lll
however 1s that 1t depend

L™ LY

> O willing plaing
laintiff, This ;
: y ¢ ‘ / , ¢ A . 3 IS IS 1 oCl > »
wrong and they alone have loens Standi where they' ve q:::r I:,JE; .Ihf'y have suffered the
SHHEred jury over and above

s, The plamtiff’s are usuallv seent:
othet 1 e usually seeptical about the attainments of their
of the problems that an award of damages could be ¢ d L S because

. gt - . cpe » N —— .

even be insufficient to redress harm, Where the “.,m“é:f" eht on technicalities and may
e : : : HNACTION COSIS ¢ ' ' ~ AT s
of litigation apathy, or lack of means these torts are mere decnr'ui:m;e mh.(; s ;:;r o

. W on auons. More telling 1s the
1C . , : ) Y USe an | affinla : :
fact tha ”“*);-l':."t"”l .hL used on an etticient basis for public regulation of the
environment. This exp ains why 1}1uch of environmental law is statute based.’

One ol the l‘.hhl:l'lllill cnnsulcrlullmm of 1nterest had to do with the hability regime.
Wht‘l't‘i!h. 11}{151 Of lhic lc:n‘l:f: .mcnlmncd carlier are fault based some environment
legislations impose strict liability or and provide for compensation rather than damages.
For example, section 21 of the Federal Environmental Protection Agency (FEPA) Act
provides that wherever hazardous substances are discharged in contravention of section
20 of the Act, an owner or operator of the factlity in question shall also be hable for the
cost of their removal, cost of restoration, or replacement of damaged natur:_nl reSOUrces
and reparations, restoration, restitution or compensation as may be determined h}dtlt:c

. . " 4 rcerharoe 3 4 - “AUSE \
Agency from time (o ime ™ excepl where the discharge 1S pmveg ::u h:m:: bgerlll;auuh b
‘ . T 1 is liability strict (although n
4 natural disaster, act of war or sabotage. Thus, not only 1s hiability S "
' ision for compensation, albeit to be admumstranved
absolute) there 1s also provision
: .y 1

determined by FEPA. _

.adan. M. T believes that by virt
administrative action the adequacy, Clllﬂl“l::l :
well as the possibility of mandamus to comp |

- : 1| amenable to judicial contro
of compensation are well amei

there, harmless (0 Other s long as

: y Nol I'lllllll‘ll"}' . . . af it gets on s
" _ - . rt WI“CI] WS : i S ‘hievous i n s !
orougitt Somt Pl:l!:: l);ul which he knows 10 be Muisc B aeonnd
It is confined to his own pPropeiiy

L ensures if he does
mage which ¢
neiohl '« should be obliged to make Eﬂ“d the damag
cighbour’s shou .
confining it to his own property:

svironmental Law At
Nigeria Nigerian Institute of Advanced Legd

ue of the presence of Judicial review of
modes of determination uf‘corpmt‘lsamj»n .
| an administrative determination i respect
| and oversight.

d Sustainable Development n
| 1-00.
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In the Harmful Waste Act civil liability o fi::jﬂ.«ul:!ﬁ,{-ﬁj :.«-:r.f:;l,:l,;:i ‘;::;1/# Hj: A
harmful waste shall lie on the person who df_d 50) ::;fr,{:pf' W) ':,’, f; -.:;,f;;,-.”, :’; ,.._,,.,,._
wholly to the fault of the person who suffered it or by 4 PEsor ” ;:: | :M ;1%{ . Ao
the nisk lhereof.hablhty is therefore, strict hut ”Ul. JJFJ.‘};UJU.IJ; L ; :l :ﬁ, ﬂ- U: ;H . AJ L)
liability and compensation are to be found in the Ol I'*J]H_ilm"'«f—: /i | ﬁ“_*. it Ly TR
A{':l_Iz Indeed 1n the former, if the amount ol (:ufn]}t:nf:.‘dfl"m 15 TN BRTEAR WRAYWERS s
parties, it shall be fixed by the Court."” | bl b

The forgoing proves that that the different €0 wrr,rmnf;u*-’ﬂ ey Lsiﬁh‘ﬂf ¥ LT
right of actions, to persons affected by their violation. Accordingyy, it a Jhamitt i fu
example, able to establish that an oil prospecting company fﬂlrlfﬂ_ L serve "y o)
practice” or failed to use “modern and up-to-date equipments in s OpETabon, wb G
failure caused him damages, an action will lie against such an o1 company at e instans
of the affected plaintiff. The role of Legislation in environmenta) governane by the
forgoing cannot be understated as it remains the only redress for an aggrneves it o
the breach of an environmental right. This paper examines the yole of | itigption
environmental Governance with the view to looking into the following:

l. Anexamination Environmental Governance in Nigeria
2. How can Litigation improve Environmental Governance

Environmental Governance
The term governance has acquired the status of a ‘hackneyed concept’ and has since 194

b_ecn applied by institutions, states, Eolicy-mkersﬁ researchers and other commentatons 14
divers aspects of human endeavour ® When plaj_ced within the environmental comext, the
concept is ﬂerally defined as encompassing the relations and inlerplay  among
gnvmm:]::lt l}nn—gqvemment_al f-:ntmes,‘ processes and normative frameworks. where
dp;wers : ﬁmctlgns directly or indirectly influence the use, management and contyol of
_environment. = Environmental governance thus concerns how legal and pol
decisions are made, with particular emphasis on participation by the | - ‘T 4 45 l;’;f
. : | 1€ human being wik
will My be directly affected by the outcome of such decisions’® gy
To undastar_ld fully what Nigerian Environmental Governance is. recour
e T ot NG Envi _ nta INANnce 1s, recourse st
- Nigenan Environmental Policy, the Nigerian Envigc . 7
and the Ni Environmental Agencics, Aavironmental | egislations

ﬂ,p' 10-40.
. Section 12 of the Act.
:’E.g. Section 11(5)(c).
lpmnguph.}ﬁufschedu]ellnﬂi P :
Section 1165, e Fetroleum Act, Cap, 350 LFN 1990
John Graham, Bruce Amos and Tim Plum tre, (G -
nzsl:;‘-‘-"“"y 5(Ottawa: Institute of Govcmangc)zbO; rernance Principles for protected areas in the
1
16 :
Olowu D. “Environmental Governance Challe '
5 5 nges in K 1 |
responses’ Law, Enviroment and Development Journal (ZOO'IIfr)bal:LZSITJn *0na for legal and Polley
426 e



i) The National Enyjy, |
E[he National Policy on the E“mEntal Pﬁllcy

NViron
November, 1989. It containg ¢ . launcheg

. Pecific guider: by the
courteen vital sectors of the Nation's egllldE:hneS for achieyip Go‘femmem on the 27%
Soil Conservation;

€O & Sustaj
Watﬁl" resource nomy Hﬂl’ﬂely; Hu nable dey

elopment in
. S Man Population.
Natural areas; Marine and Coasta] Management; or OPulation; Land (Jse and

ATE‘, A _ ) wildlifﬂ
Toxic and Hazardous Subs tanvesiihiad 4 Tesources; Sanitation and Protected

: n and waste Mana -
Energy Production; Air Pollut; & and Minera] resources gement:

- 10n; Noise ip ; » Agricultural Chemicals-
Recreation Space, Green Belts, the w

currently being reviewed by the
2010 and Agenda 21 Programmes. !’

The goals of the Policy are as follows:
a. secure a quality of environment ade
b. conserve and use the environment
and future generations:

c. restore, maintain and enhance the ecosystems and ecological processes essential
for the functioning of the biosphere to preserve biological diversity and the
principle of optimum sustainable yield in the use of living natural resources and
ecosystems; i

d. raise ypubli-: awareness and promote understanding of the essential linkages
between the environment, resources and deve!opmcnt, and encuuu:aaglc;d individual
and communityparticipation in environmental improvement efforts;

ies, 1 ] isations and
e. co-operate in good faith with other countries, international orgamisation

and effective
_ : . ftrans_boundary natural I'ESOIII'EC-S
AgeHUiEA gt dary environmental degradation.

prevention or abatement of trans-boun

(i) The Environmental Legislations 4 regulations embodying _provisions
Environmental legislations are \ffect land, water and air. These

L Ll . Ic
concerned with enwronn}ental lfsiil:lz  mprisonment o damages wh
| ions in form O , )
laws impose sanctions 1n 101

enforced against persons (natural of
Nigeria environmental problems oflaa
mines and mineral explqﬁatlo:l& Jlization an h
problems associated with indus ent in Nigeria’ being

: Developmed . ainable
Sustainable ission on Sus!
— tional Aspects of ot Nations C_““““ Sy
" The Ni gerian Government

t
the report to the fifth and sevt 1099. WwWW

.o (Pp. 491-
. in Nigena (Pp-
ril, . { Waslte R 4 ()
Development, last “pdated’;gi:t Regulation @ " 1 | Exhiopia V!

r the BEL™ . ary Jou
last accessed, 3rd Fct!ruar}" b Frﬂmew(?rk fﬂMufﬂ" pisciplinary
oo st R

ican Kés
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The Role of Litigation in Improving Nigeran Environment

environmental consideration In health lL‘ElII'E. il i cnvironmcnlal i
1ger] o are several laws Uldl g
In Nigeria, there are scverd

: : . Nioceria are as follows:
Primary Environmental laws in Nigeria are s fol o (FEPA) Act of | 088.
The Federal Environmental Protection Agency

The Environmental Impact Assessment Act 1992

peci imin: cion Etc) Act 1988
The Harmful Waste (Special Criminal Provi ; _
National  Environmental ~ Standards And  Regulations  Enforcement

Agency(Establishment) Act, 2007

& W

: ‘ ]988.
The Federal Environmental Protection Agency (FEPA) Act of _
; Decree 55 of December 30th 1988 established The Federal Environmental

Protection Agency (FEPA). FEPA is vested with the statutory I:espansibilit?f for overall
protection of the environment. The FEPA Act covers all enylronmental Issues m'all
sectors in Nigeria. The Act also contains penal provisions against offenders dlscharglng
hazardous substances in harmful quantities into the air, land and water. The Act requires
FEPA to issue environmental guidelines and standards for the abatement and control of
all forms of pollution. These guidelines, the first ever of its type was launched in 1990
and it is hoped that they will be religiously administered to ensure that industrial

activities and waste management practices are compatible with the overall goal of
bequeathing a clean and safe environment.

The Functions of FEPA include:

(a) prepare a comprehensive national policy for the protection of the environment and

conservation of natural resources, including procedure for environmental impact
assessment for all development projects;

(b) prepare, in accordance with the National Policy on the Environment, periodic

master plans for the development of environmental science and technology and

advise the Federal Government on th ' :
: . e financial requirem
implementation of such plans: q ents ‘for the

(c) advise-

(1) the Federa} Government on national environmental policies and priorities, the

ainable development, and scientific
(i1) the Pre‘sident on the utilisation of the oneu: \;;?I::;n ;Eand ni_ltural gt
protection of the environment: ' Clogiel Fandy it
(d) promote co-operation in environmental sc:
similar bodies in other countries and wi
protection of the environment and the conservati
(e) co-operate with Federal and State Ministries 10;111 ;

and research agencies on matters and facilities re Py SECUtEEY e

. , lati ;
environment and the conservation of natural resourc‘:mg :::{l) the protection of the
S an

19 AT 1
Section 5 The Federal Environmental Protect;
ton Agenc
o Y (FEPA) Act of 1988.



i) The Environmental Impact Asgess

A Epvironmental Assessment DECreenll\TEm Act
0

he 1_‘[41312\ Decree il‘l the: imPOI'tant
* . d v :
incipal goal of this enact rea of land utilization anq e UNS Compliment to
Sible negative i ment was stated under sone N Of industries”
possible Nega 1ve 1mpacts of development pro er section 1 which s to es . The
dressed prior to

! : . promo :
phase Of this assessment 1s referred to as emti:;l;t:mabledevelopmentmw
ntal audit. This -
process which

culminates 1n the writing of an environmental audit :
-nvironmental impact assessment and in som Feport compliments the process of an

Ny _ € Instances -
the objectives of this Act, FEPA established an envsi:gr?llzéne t:lt it. In furtherance of
ntal impact assessment

department in1993. The departme :
enforcement and complianci withnltar:jissi:)idi;efh: ::t the responsibilities of ensuring
development efforts. It is clear that this Act provides mcﬁ?nﬁvery s ey
development in Nigeri : . ery for enhancing sustainable
pment in Nigeria but how far has this been achieved not to be exercised arbitrarily
Elz gl?jj :ccttil:ee : S;f ;1:3 Env!ronmental Impact assessment include the following:

| y environmental Impact assessment (hereafter in this Decree
referred to as "the Assessment") shall be -

(a)to (f:stablish before a decision taken by any person, authority corporate body or
unincorporated body including the Government of the Federation, State or Local
Government intending to undertake or authorise the undertaking of any activity
that may likely or 10 a significant extent affect the environment or have
environmental effects on those activities shall first be taken into account;

(b)to promote the implementation of appropriate policy 1n all Fed‘?::] alﬁmds
(however acquired) States and Local Government Areas conmste:lit E mﬁv:‘::
and decision making processes through which  the e

paragraph (a) of this section & s res for information exchange,

otification and consultation betw

activities are likely to have sign
trans-state or on the environmern

. \rceria® (Pp. 491-
. qste in Nigernd (Pp-
the Regul ation of :,znml  Ethiopia Vol 4 (2)

e

% =
Nwufo, Cecilia Chinwe ‘Legal Framﬂw?fk for

YUl)African Research ReviewAn [nternationd 992 Laws of The Federation of

Nioer:
£Cria 429
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The Harmful Waste (Special Criminal l’_mvislun i) Act W"mr ving, devositing and
The Act was enacted with the specific object of prohibiting the I‘ **[";’- ’f lll | ”ﬁ"- *:“*'
dumping of hazardous wastes on any Jand, (erritorial waters and ma 1; ;:i-' i H’l}-. H.'r[,llll.
This Act is essentially a penal legislation. 'The offend ::,'-. are constituted doing un?( 0 (her
act or omission stated in the section 12 of the act. The jurisdiction of the Act is far
reaching as it sought to remove any immunity t:nulnm:fl 0y diplomatic rmmunities and
privileges Act on any person for the purposc ol r..rnmln.ul prosecution. It hniwt:fw:r
important to note that despite its far reaching jurihrlu:lrr{n, i fn{u.u-‘f.u*‘--. mainly on criminal
prosecution of damage and does not provide compensation (o |!u: victim of the damage,
Section 6 of the Act provides a very stringent senlence of life tmprisonment and in
addition the forfeiture of any aircraft, vehicle or land connected with or involved with the
violation.

National Environmental  Standards  And  Regulations  Enforcement
Agency(Establishment) Act, 2007

The NESREA Establishment Act by section |, established the National
Environmental standards and regulation enforcement agency (NESREA ), It established as
a parastatal of the Federal Ministry of Environment, Housing and Urban Development.”’
Tergmcy is charged with the protection and development of the environment,
brodiversity conservation and sustainable development in Nigeria's natural resources in
general and environmental technology”

Some of the Functions of NESRFEA include:

(a) enforce compliance with laws, guidelines, polices and standards on environmental

(b) coordinate and liaise with stakeholder, within and
environmental standards, regulations and enforcem

(c) enforce compliance with the provisions of intern
ﬂmms and lrcat?ca on the environme
vmw&mﬂﬁﬁ:ﬁ;z"&csﬁ:;:hf::-mf”: ,lhrchlriy, {:i l' and gas, chemicals,
mﬂmﬂwhmother E . . agrc;:m;rl:“:m‘m({ wide ll[?t. pnlhjl‘inn. sanitation
ki as may from time to time come into

outside Nigeria, on matters of
ent:

ational agreements, protocols,
nt, including  climate  changes,

| On sustainable management of
and  the development of Nigeria's

legislation
s ; on sound chemie: ,
of pesticides and disposal of spen packages thereof- mical management, safe use

al 51 ,
(Establishment) Act No 25 of 20007 andards and Regulation,

Telecommunications Industry: An overyiey,’ titutional :

nforcement Agency

s
famework  for  the Nigerian



l * :
‘o) enforce ' @ Internatie, {
(g) enic compliance w; @ Law
distribution, st
\ » SLOra the ;
a8t th .ge* y USe ha ‘ he "“P’i)ﬂatiun
waste other than in :  Nandlin :

(h) enforce through
standards on noise

oil and gas sector: , Seas

enforcement mechanisms of env: data bank on regulatory and
. CNVITo .
I nmental standards other than in the oil and gas

(1) create public awareness and i ; :
oo provide environmental education on sustainable
_ management, promote private sector compliance with
EH.VII'O:HITIBHtﬂl regulations other than in the oil and gas sector and publish general
scientific or other data resulting from the performance of its functions;

(m) carry outzsuch activities as are necessary or expedient for the performance of its
functions”™

(iii) The Nigerian Environmental Agencies

The enforcement of the Above mentioned Laws are vested in several Agencies across
Nigeria charged with various duties by the powers vested in them. Some of the primary
agencies are as follows:

e National Environmental Standards and  Regulations Enforcement

Agency(NESREA) |
e Federal Ministry of Environment (I?MOE) )
e The Federal Environmental Protection Agency

e State Ministries of Environment

e Ministry of Water Resources i (NOSDRA)
: : : onse Agency
e National Oil Spill Detection andtR;S{quing -2 | Urban Developm ent (FMEHUD)

J . ictry of Environmen
Federal Ministry bosal Board (LSWDB)

¢ o te Waste Dis h ASEPA)
. ]ﬂgﬁ gite Environmental Prowcuolfoﬁtg}?llfy\%MA)
e Lacos State Waste Management Aut y ralives (PSP)
Lab State Waste managemen! Agemﬁ ency
L OS .
° Kaio State Envirﬂﬂmenﬁgf;zfit;incoil jssion
’ ent
A Enwmlzrlzleum Resources

e Department of Pe

*Section 7 of the Nation

Environ

¢ ¢
(Establishment) Act NO 25 of 2 0 431
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Kaduna State Environmental Protection Agency

State Environmental Protection Agencies (SEPAs)

River State Environmental Protection Agency Wil
Federal Ministry of Environment, Housing and Urban Development (FMEHUD))
Urban Development Board |

Various State Environmental Protection Agencies

Waste Management Society of Nigeria.

The Role of Litigation in Environmental Governance

Litigation is probably the most widely recognised dispute resolution procedure. Broadly,
litigation means the taking of legal action in a Court to determine or enforce a party's
rights. Lawyers who devote time to arguing disputed issues in court are referred (o a5
litigators and those they represent are referred to as litigants. In most cases, lawyers are
just a preferred option for those who choose not to represent themselves in court,
Litigation involves may complex legal issues which require not only a knowledge of the
law that govemns the dispute, but also the law governing the procedures to be followed in
order to properly litigate a claim. There are rules governing who may file a claim, where
it must be filed, when i1t must be filed, and how to file it.

Lingation by its nature 1s a pivotal aspect of environmental governance, A stable
perpetrator of Environmental desecration in Nigeria is the oil companies. Litigation has
been the most efficient way to check these misdoings. As at the 1990s, a large number of
court cases were brought against transnational oil corporations including Shell, Total
(formexly EIf ). Chevron and others in Nigerian courts. Unlike lawsuits During the period
198186, twenty-four compensation claims against Shell went to court in Nigeria, In
carly 1998, Shell was reportedly involved in over 500 pending court cases in Nigeria, of
which 70% or roughly 350 cases dealt with oil spills, the other 30% or 150 cases most|
with other types of damage from oil operations, contracts, employment and taxation”,
Chevron, which reportedly only had up to 50 court cases in Nigeria in the whole of the
1980s, was in early 1998 involved in over 200 cases, of which 80-90% or roughly 160~
180 cases dealt with oil spills, other types of damage from oil operations, or land
acquisition for oil operations.”

Litigation plays several vital roles in environmental governance some of which shall now
be examined.

Litigation as an avenue of Compensation for aggrieved persons.
(With focus on Oil and hazardous waste)

Cou_pc:micm for the aggrieved is perhaps the most important of roles Litigation in
Environmental Goverm_e. For example, an aggrieved party can win a declaration from

SFrynas J. G “Social and environmental litigation against transnational firms in Africa’ Journal of
Modem African Studies, 42, 3 (2004), pp. 363-388.
2% . :

ibid
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communities affected by Spills O
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Farah and SPDC v. Tiebo. Whichmxg other hazardous substances. Most notably Shell v.

; ere :
awarded substantial amount of damages aso.me Of, the first cases in which the Courts
are stated below. gainst Oil companies. The facts of both cases

[n Shell v. Farah (1989-94)% 1
(1989-94)"Several families sued Shell for compensation from

;fn rtnl' wuth]o:wout‘ in 1970. _The oil !Jlowout was quite substantial and it took the oil
Lf”"pfmy several weeks ?0 bring the situation under control. By the time Shell had the
hlllhlllef'l u ‘ndcr control, oil an.d other substances had polluted the adjoining lands. Several
Crops trees and other properties were destroyed and desecrated. Farming on the lands in
which oil and other hazardous materials were deployed on became impossible as the
farming land was rendered infertile by the oil blowout. Consequently, Shell promised to
rohabilitate a land area of 13.2 hectares and to hand the land back to the community
Afterwards. To facilitate land rehabilitation. The community, upon the agreement with
Shell, vacated the land. 18 years after the blowout, in March 1988, Shell wrote a letter 1o

(he claimants’ solicitor claiming that the land had already been rehabilitated and ‘handed
back’ to the claimants, Shell also wrote that it had paid £ 22,000 in compensation for

damaged crops, trees and other objects and another £ 1,000 for damage to the land.

However, this was not the case as the company had broken its promise and rehabilitation
had not been carried out. This rendered the said land useless as the local pecc;pls co::ld,
neither farm nor use the land in any other way. Some of the Cllam;m}rti agef:m;lfg; [1 | 'E;
had never received any compensation for damages done ta:l tﬁcinanlg.gg ?m 5 -
involved finally decided to institute an action agalnsst$52 1% B il it
Appeal awarded the claimants 4.6 million Naira (c. U i g

rate as at the time 1t was awarded) 1n 1996‘)23 Shell was involved in an oil spill in Nigena
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<hrines. Shell did not deiiy the oil spill. but claimed

. .k even religious et amp and fish flats.
fltll:llTls;ag i’nliﬂﬂ:f‘;;f:gd an ared Zf about 2.3 hectares of E_Edmﬂdl Sf“ 132: com nsatit; !t
‘ he community 5,500 Naira as - fair anfi o T

The Court of A | awarded the claimants ’ . i | .
US$275,000 at [hipzafﬁcial exchange rate as at the ume the Judg‘med.t was awarded in

1995). . Lh R = -

| Litigation against oil companies in Nigeria has quickly gr”“;hmf?cf _11?9;0 —
partly to the legal precedent created in the Shell v. Faral? as W-E”dasd : € ] 'ﬁ-fts ) Cases,
which significantly increased the quantum of compensation awarded to Cldimants 1n suits

against oil companies. The Farah case helped to justify hlgher COmPEHS?IIGHfPﬂ?meHIS-
but it was accompanied by other developments such as slightly relaxed rules of evidence.
amongst others. _ _ _ )
More recently, in 2013 the effect of the high compensation against 01! companies
for the desecration of property is being seen as the oil companies take preventive measure
to avoid decisions in court cases. Five years after a Shell pipeline burst twice, massively
polluting fishing grounds in the Niger delta, the company will finally sat down with
affected villagers to negotiate compensation cleaning up what one of the largest spills in
the world”. However, as at the end of 2013, a deal had not yet been reached as the
members of the Niger delta communities affected by the oil spills from rusting shell
pipelines unanimously rejected the compensation package offered by the company. The
Company offered about 30 million pounds which was rejected at a large public meeting

in Bodo™. The pro-activeness of Oil companies mirror’s the intended effects of the Tiebo
and Farah’s Case’’.

Litigation as the primary mode of securing and enforcement of Environmental
Human Rights in Nigeria

The environment can be best described as the immedi
natural habitat in which an individual exists. The enforce

environmental human rights of the citizens in Nigeria can only be effectively done

through Litigation. The role of litigation can '
_ : not be understated i
Environmental Human rights as is the primary MR

property, Dignity and even Movement which sh
| Against the backdrop of the calamj
industrialization and particularly the exploratio
Human rights litigation has a Place to prevent.

ies which have arisen as a result of
il and exploitation of oi] and gas resources.
reduce or eliminate self-destructive human

*’ Vidal, J. ‘Shell to ne
g;" September 2013
Vidal, J. ‘Niger delta oil spill victims reject *

_{_IIE;"SPEPET Thursday 13" September 2013 derisory’ Shejy COmpensation offer’ Punch
upra

=t : ke
goliate compensation for 2008 Nigeria oil Spill’ Punch newspaper Thursday
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Also, the Principle 1 of the 1992 Rio Dectarntion on Environment and Developiment
[]]'[]ViLIUH that:

Human beings are at the centre of concerny for sustainable developiment 1hey
are entitled to a healthy and productive lite in harmony with nature

The effective litigation of Environmental human vights in Nigeria ix largely dependent on
the quality of Environmental laws in Nigeria as well ay the awareness of the N e
citizens of their rights. Unfortunately, the section of the Constitution that contams
environmental law is provided for in the in Chapter 11 under the Fundamental Objectives
nd Directive Principles of State Policy. The effect of thix is that the provisions of the
Constitution which is the mother of laws in Nigeria on environmental laws s not
- '-'-1.£ - W J-'ll"I{j. |

i llﬂb ‘:): | pertinent to note that i the 19908, the courts aided  litgation of

: an 1 s|vi atication of the Afvican Charter,
environmental human rights by relying on the l|ﬂltl{"4!'|l B B Asoea bold
regional instrument on Human Rights. In Uzoukwu v Fzeonw 1,

inter
alia that:
person which are neithe
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qive Principles o
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‘o the non-justiceable nghts ncluding the
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The question arises as to what happe

o o Vis{a S dmlm: the environment and sateguard the water an
and i e the : :
The State shall protect and improve the

and land, forest and wildlife of Nigena' .
‘ . senational Coven )
The Nigerian Constitutions since inception have contained the Intermaton ! Covenant on

Civil and Political Rights (ICCPR). _ Bl
Litigation on Nigerian Human Rights today are

Constitutional provisions that give the vest the C‘mgs W “.h ]lht“ 3 e
interpretation. In Okogie v Attorney General Lagos Stnt‘e‘ Aguda . .hxtplm W o
Section 36 of the 1999 constitution, as well as other provisions undet -.:h:ll'fm [\ of SanK
constitution should be broadly and generously interpreted in order to give full recognition
and effect to those Fundamental Rights and Freedoms. ‘ ‘

It is expected that the Courts must be liberal and proactive p;lrtlculm*l‘}‘ wh}‘n‘ Acts
are carried out that resulted in environmental degradation or pollution as decided in Shell
Petroleum Development Co. Ltd v Farah™where Onalaja JCA as then was opined what
i today referred to as a land mark decision on Oil pollution asfollows:

made possible by the
ower o wide

There is a universal phenomenon of Oil blow-out in Oil industry as recorded in
Alaska, United States of America over the EXXON Oil spillage saga and more
recently in the Republic of Russia. The judgment of learned brother is a guide
and an appraisal of the law about Oil Spillage or blow-out in Ni gerta now, It will
serve as beacon of light to Oil Mineral Producing areas of Nigeria as to the

certainty of the legal rights of the citizens in claims for compensation arising
from oil spillage or blow out.

It 1s also a guide to the oil companies in settlement of compensation

spillage or blow-out. Very impressive is the emphasis on legal rights of citizens in

relauon_to negative _effects on their immediate environment as well as the caution on
companies involved in what can lead to environmenta] pollution

o It 131 Pf{mhﬂﬂm]_t? note that SEf:tiqns 33 and 34 of the Constitution which
guarantees the rig t to life and human dignity are enforceable and also very relevant in
the litigation of Environmental Human rights issues In Nigeria ;

Now more than ever in an age ‘

Moo where the C ‘ ‘
economy, Litigation seems to be the only cporate world dominates the

redress against the breach of "
of env ¢
hpman n_ghts perpetrated by the numerous Manufacturing Companies as u.l:l)lnTsenCt)::

gation plays a pivotal role in securing these tights

arising from oil

e

::sBmiqn 20 of the 1999 Constitution of the Federa] Re ki
Okogie v Attorney General Lagos S geria (as amended in 2
W y gos State[1981] | NCLR 7| nded in 2011)
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Courts but also that of the Litigants

representative capacity. The role of I itigae: that of those sy

everal jurisdictional i : : cle: ' ‘

S J | 1ssues in a claim under enviro S Clear as it helps clarify

be considered. ; ironmental law some of which will no
* : W

b .
| arg S;Edf:‘?uﬂ entails the fulfillment of certain
determination of a dispute. This is be hdition precedent or due process in the

: cause w g W
law, the proceedings before the court here action is not initiated by due process of

a ity.” . .
The State™ that once a man datory re a nullity.”™ The Supreme Court held in Yahaya v.

: _ provision of t ' A
rendered null and void ab initio. Uwais, CIN stated 36 law is. not followed, the trial is

thus:

the mandatory provisions must be complied with before the commencement of

trial. It 1s the fulfillment of the law that gives jurisdiction to the court to try the
case before it.

Some of the pre-conditions for the exercise of jurisdiction on matters relating to
environmental governance are as follows:

Cause of Action |
Iitigation helps determine whether the plaintiff has a cause of action based on
environmental law which is valid and enforceable as provided by law. In other words. the

plaintiff must have sufficient interest and a locus stgndii in the mattt'er, o
In oil spillage cases, the right to fishery in tidal water is recognized in law as

such cause of action and locus standi can be derived there from. In ELF Nigeria limited v.

; 42 o

Sillo & Anor™, the Supreme Court relying on Adeshina v. Lem;):lr ;zlds m :]t';c g!}a;:]tﬁ
has proved the existence of their common right of fishery :1“ i€ htvi)f T

- as s _

and be heard on the question before ;2;1 :EEHA-G e eration v. A-G of the 36 State .

of Nigeria"; See also Edjerode V-

i e

. 276
9 jira v. Akuson (2006) ALL FWLR (pt.293) P

.C 103
“Yahaya v. The State (2002) 3;&{; r (1994)6 N.W.L.R (pt. 350) 258

41 I T [lo
ELF Nigeria limited v. S 933 LU, |
“2Adeshina v. Lemour (1965) L All N.L.K ntal Liability (Lagos

ironme
i : ol e 5l
Okonkwo, T. ‘The L |
' ation, 2003); P'I.l 13, 2 (1981) 2NCLR 388
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“Edjerode v. Ikine [2002]2 e 5 sates (2001
A-G Federation V. A-G of the 3



i
rmor Edo State

Arabambi v. A.B.I Ltd'"; Yesufu v. Gove

Represeatative Capacity ¢ people e.g. where there has been an
In certain cases of environmental wrong to a group ;3 ]:l _ (l:f et .
oil spillage that has affected crops, rivers and fafm dn, 5 v This i8°W
usually the need for Litigation 1n representative capd y: nt :
member or members of the community are chosen to represe e ive cai i
an action against a joint defendant. | )

Where the suit is on a 1€pr o o
1zati and thos€ 1
must be authorization®® and the persons who are 10 be represente

them should have same interest in the matter.”’

This is mode of authority in the instance
representatives in actions for environmental wrongs are to adap
as the desecration of community rivers or joint farmlands.

Pre-action notice T _
There are different pre-action requirements before a matter can be instituted in

court. Where there is need for a Pre-action Notice, the plaintiff must serve such pre-
action notice. The court held in Asogwa v. Chukwi’ ! that where there is no issuance of
pre-action notice as provided by the law, there is lacking a condition precedent, which
could not give the courts assumption of jurisdiction. In Teno Engineering Lid v. Adisa”

the court held that service of court process is a condition precedent to vesting jurisdiction
in the court.

above as well as procedure in which
t especially in issues such

Statutory limitation

Where there i1s time limit for commencement of the action the victim must comply with
thetIme limited for the commencement of action. The court held Akibu v. Azeer lhal In
limitation of action, time begins to run from the date cause of action arose. Time for
commencement of action is of essence to the successful institution of an action in court.
In certain instances, the effect of the hazard does not immediately become obvious. This
happens in cases of oil spillage, where damage to the soil though apparent may r;ol be
fully understood. Such instance may raise the issue of when cause of action ar In
dealing with this, the Supreme Court in Aremo 1] v, Adekanye™ held that a fresh CLS; of

;cuon arises from time to timtla as often as the damage is caused. In all these cases, the
upreme Court was faced with the determination of the importance of the mle‘s of

::Ambambi v. A.B.I. Ltd [2006]3 M.J.S.C 61
ﬂl"emd'u v. Governor Edo State [2001] 5m.J.S.C 128,
m?:;i: ; Ibezim [2002] 12 M.).S.C 150.
etroleum Development Company Nigeri mi *
N.WLR (pt 159) 693 pany Nigeria Limited v Chief Otoko & Ors. (1990) 6

51
Asogwa v. Chukwu (2003) 4 N.W.L.R (
- Chul W.LR (pt, 811) 540 at
zTﬂfo Engineering Ltd v. Adisa [2005] 7 M.J.S.C 89 ks
HAkabu v. Azeez (2003) 5 N.W.L.R. (Pt 814) 643
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| e court the fundamental One 5 the issu o l. It 1s tr_lte that in all
be determined before anything : ¢ of jurisdiction which must first

nullity and an exercise in futility, ¢ all proceeding relating thereto will be a

Determining iuricdiot: : _
P m{;’frl]ltﬂilﬂ% ﬁ'utn'Sdlcnqn‘ over a case Involves a consideration of facts. The reason
ot > t2al In addition to filing a case on time, a plaintiff has o file it in a

proper  court., The Supreme Court held in Abu v Odugbo™® that what determines
JUI‘!SdICtID?? of the court to entertain a suit is the claim of the plaintiff. In Menakaya v.
Menakaya'"the Su_preme Court held that the competence of a court or of the proceedings
is a fundamental issue, which cannot be waived. According to the Supreme Court, it is
lmportal:lt t{? C‘\:)HSldel‘ the issue of jurisdiction first because where a court takes upon itself
lo exercise jurisdiction it does not possess, its decision amounts to a nullity. This problem
of jurisdiction can even be raised at any stage of the proceedings.”® The move by the
Supreme Court is recognition of the necessity of authority and the need to caution victims
and prevent at an early stage of the proceedings in the case, the hardship they are likely to
encounter where the court has no jurisdiction. The Supreme Court developed the law
because the victims and the court are aware of this and for the victim, it 1s better for him
that the problem of jurisdiction is not raised at all or decided earlier. The victim therefore
ensures that he files the case in the court with authority. This move by the Supreme Court
is also underscored by the fact that where there is mistake in filing the case in the prop;:r
court, the defendant may get the case moved,_ or even ’gﬂ the case dlsmlSS:d ?‘!Og_esg‘_ﬁ{ y
ﬁ]lng a motion to ‘Dismiss for lack of jllﬂSdlCtIDH . Dismissal fOI' I‘ﬂC Ol junsdicton
: ; ' i otim has time to re file the lawsuit in the proper court.
may only be inconvenience if the vic 5 AT ‘the mistaks in filing the
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suit in the proper court may mean ¢
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Limitations of jurisdiction

The problem of jurisdiction in
Development Company of Nigeria L
Supreme Court was called upon to decide whether 1
upholding jurisdiction of the high court was ulta vire b
Supreme Court referred to the Abel Isaiah case. It considered that the C;.IUSE of action in
the case accrued on 16" January 1987, the suit was commenced on 6" June 1988 and
judgment was delivered on 27" February 1991 and held that on these various diilles. the
State High Court had jurisdiction over cases in oil spillage because the law applicable to

oil pollution case also arose inmShrH Petroleum
1w Chief GB.A Tiebo VII & Ors. [n that case, the
i he judgment of the Court of Appeal
s, In responding to the problem, the

an action is the law existing when the cause of action arose.™ The court held that the
provision of Decree 107 of 1993 and section 251 (1) (n) of the 1999 Constitution related
only to cases arising after 30 December 1991, The Supreme Court also stated that it
ventured into the 7iebo Case because the issue of jurisdiction was raised. This is to
emphasize the importance of jurisdiction in the determination of cases.

The Role of Litigation on Jurisdiction in Environmental cases is not limited to
the above but cuts through different areas of environmental law, policy and enforcement.
Litigation helps interpret the laws as to the above stated issues for the purpose of
clarifying the various jurisdictions in other to make seeking redress by the aggrieved
parties easier.

Conclusion

This Paper sought to examine the role of Litigation in Environmental governance 1in
Nigeria. In achieving this goal, the legal framework of environmental governance was
considered with the purpose of better understanding the concept of environmental
governance which included the laws governing the environment in Nigeria, the regulatory
and enforcement agencies as well as the Nigerian environmental policy.

The paper, based on the legal framework of the Environmental Governance then
examines some of the roles that litigation plays in the enforcement of the laws on
f:nvimnmmal governance with a consideration of the perspective of the aggrieved party
in an environmental matter. This was done by a foundational lllldﬂl‘Slilllaing of what
litigation is as well as how it applies to environmental law.

There 1s no doubt that litigation has played a vital role in and still has a lot of
L] - 4 - ‘
contributions to make to environmental governance in Nigeria,

supra
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e It 1s further reco
mme
view to educating Nin:e'd that there should be sensitization programmes with the
associgua g nans‘ 01:1 the need to enforce their nghts and the process
't entorcing their rights through litigation.
&

Lastly, I reco

| S)’. =S Inlmend‘that there slilould be Legal workshops associated with vanous
-yge - lega en\fqronmental Issues for lawyers to better equip them with
Information needed in properly litigating environmental matter
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