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Abstract

The place of Islamic law in Nigerian legal system still remains one of the burning issues that
still haunts unity and development in Nigeria. Muslims in Nigeria, particularly in the
southern part of the nation’s hemisphere, have continued to demand for full application of
Islamic law to their affairs. As a vestige of colonialism, Islamic law is yet to be fully
recognised as an independent system of law under the Nigerian pluri-legal system. The
application is still restricted in the constitution to some aspects of Islamic personal law. This
position has created a long-standing debate between citizens, scholars and jurists. Although,
since the return of democracy in 1999, efforts have been made by some states, primarily in
the northern Nigeria, to institutionalise the full operation of Islamic law in their states, the
attempts have not been widely accepted. This paper is conceived upon the premise that
Islamic law will only be generally accepted as a system of law in Nigeria if the opponents are
constructively engaged and adequately enlightened about the nature of Islamic law as a
system of law even within the sphere of the contemporary jurisprudence. This paper,
therefore, revisits the debate on the legal status of Islamic law as a system of law in Nigeria
with a view to reappraising and explaining the nature of Islamic law as a system of law
“properly so-called” even from the perspective of the contemporary jurisprudence.

Keywords: Islamic Law,; Shari'ah; Customary law; Application of Islamic law in Nigeria;
Nigerian legal system.

1.0 Introduction

Islamic law is one of the legal norms in Nigeria. Islamic law has been operating in the
Nigerian territory long before the British arrived.! It operated side by side the indigenous -
systems of law. With the arrival of the British and their apparent intolerable attitude towards
other systems of law that do not conform with their understanding of legal jurisprudence,
Islamic law was subjugated alongside the indigenous customary law. Indeed, Islamic law was
Catego;:iscd as customary law notwithstanding the obvious fundamental differences in their
respective features. This attitude was inherited and perpetuated by the Nigerian law and
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believed *‘nghto Adetokunbo, the application of shari'ah came with the advent of Islam in Nigeria, which is

Legal s s(t] ave occurred. bet‘\:v!:cn 108§ and 1097 CE. See Adetokunbo, N. M., “The Shari'ah in the Nigerian

g C}; k:m ;n Pcrspectlw:fes in Islamic Law and Jurisprudence: Essays in Honour of Justice (Dr.) Muritala

Univera; nola (JCA), edited by Oloyede, A. M. (ed) (Ibadan: Nigerian Association of Muslim Law Students -
ty of Iquan, 2001), 197. See also Omotoso, S. S. and Sanni, A., ISL 506: Islam in Nigeria, (a

courseware published by the National Open University of Nigeria, n. d.), 92. '
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20  Understanding the Nature of Islamic Law as a System of Law

Islamic law is used often synonymously with Shari’ah, an Arabic word, which barring ils
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systems, and importantly with his God and his own conscience.! Thus Islamic Law
encompasses the generality of man’s existence including the terrestrial and the celestial.
islamic Law also focuses on both ethical and legal rules by prescribing both legal and moral
duties for man. Therefore, Islamic Law deals with the law both ‘as it is’ and ‘as it ought to
be';* which is also a fundamental departure from the positivists’ idea of law.

Shari‘ah is the divine injunction applicable to every facet of the Muslim’s state of affairs and

dictates how he lives.® This fact was buttressed by Judge, C. G. Weerammantry of the World
Court when he explained that:

The civil aspects of Islamic Law include the notions of caring and
sharing; trusteeship of property; brotherhood and solidarity;
universalism; fair industrial relations; human dignity; dignity of
labour; the ideal law; fair contract; commercial integrity; freedom
from usury; rights of women; right of privacy; abuse of rights; and
condemnation of anti-social conducts. Others are charitable trust;
juristic personality; individual freedom; equality before the law; legal
representation; presumption of innocence; notion of non-retroactivity;
supremacy of law; judicial independence; judicial impartiality; limited
sovereignty; tolerance; democratic participation and being one’s
brother’s keeper.’

The acceptance of Islamic Law and its application towards the attainment of the foregoing
will certainly engender harmonious living among men® The above statement by
Weerammantry further reiterates the point that Islamic Law is a universal law that covers
cvery aspects of man’s life. Law is a vital feature of Islamic Law as a revealed religion. Thus,
in Islamic Law, there is a very thin line between law and theology.® It was therefore argued
on this point that “wherever Islam spreads, it goes along with its system of law” (Shari'ah).'?
But from the general purport of its nature, “shari*ah is not merely a system of law, but a
comprehensive code of behaviour that embraces both private and public activities.”!' A
Muslim is therefore obligated to apply its rules and its entire ramification to his life
endeavours, whether public or private.'?

‘ Makinde, A. K., 2.

* University of Chicago, 938.

*Nast, H., Ideals and Realities of Islam, (London: George Allen and Unwin (Publishers) Lid., 1979), 95-96,
" Quoted by Osho, S. “Who is afraid of Shari‘ah?”", Nigerian Tribune, 5 November, 1999,

* Amin, S.H.,, Islamic Law in the Contemporary World: Introduction, Glossary and Bibliography, (Glasgow:

ffo‘yaton Limited, 1985), 94. See also Anderson, J. N. D., “The Legal Tradition” in Islam in Africa, edited by
Kritzeck J, and Lewis, W. H., (New York, 1969), 35.

:Makj“de. A. K., 20-21; Schacht, J., An Introduction to Islamic Law (London: Oxford University Press, 1964),

" League of Imams and Alfas on Behalf of the Muslim Community of Osun State, “Memorandum to Osun State
House of Assembly on the Review of 1999 Constitution” dated December, 1999 annexed as Appendix I to
i\:[akindc, A K., 260-269,

_Univcrsity of Chicago, 938; Sulaiman, I. K. R., “The Shari‘ah and the 1979 Constitution” in Islamic Law in
Nigeria: Application and Teaching, cdited by Rashid, S. K., 55-57.

Makinde, A. K., 22, Seriki, I. A. A. “Shari*ah Provisions in the 1963 and 1979 Constitutions of Nigeria: A
Comparative Study”, (Masters Dissertation, University of Ibadan, 1981), 6.
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This position was further reiterated by Lord Lugard when he stated that:

The British Empire... has only one mission... for liberty and self-
development on no standard lines... Such liberty and self-development
can be best secured to the native population by leaving them free to
manage their own affairs through native rulers, proportionately to their
degree of advancement... subject to the laws and policy of the

administration.?!

It is apparent from the foregoing that the original policy of the British was to allow the
indigenous people to administer their affairs in accordance with the laws that have become
indigenised to them, and that could only be feasible by allowing the “native rulers” to
dispense justice among the people. The policy did not, however, last long as the British
realised that law and religion are inseparable under Islamic Law.?? The British thus tactfully
reneged on their position and adopted the western attitude of separation of law and religion.?’
The colonial administration thus classified Islamic law as one of the customary laws of the
country.* This was done through the instrumentality of Section 2 of the Native Courts Law
of the Northern region,2® which provides that “native law and custom includes Moslem
law”.2 This position has been maintained in many of the subsequent similar legislation®’
until the recent enactment of Shari’ah Penal Codes in some Northern states. Some of the
Shari’ah Penal Codes contain some provisions that have effectively removed Islamic Law
from among the customary laws in the states where those laws are applicable. For instance,
the Kano State Shari’ah Penal Code Law 2000 provides in section 29(3) that: “Islamic and

"’l_Sok'oto isa F_ula.ni hegemortic empire that controlled many other cities and towns in the northern part of
I;lgtc.na at the time of British invasion. It was the administrative headquarters of the northern part of Nigeria at
e time,
0
5 iﬁc Report of the Native Courts (Northern Provinces) Commission of Enquiry (Lagos: 1952), 10.
. A‘-'Eafd. F. D., The Dual Mandate in British Tropical Africa (London: W. Blackwood and Sons, 1926), 94.
N betdc, Legal Pluralism, op. cit., 7.
o : Iawdqf the west is generally bc}ievcd to be canonical (i.e. religious in origin) and based on Christianity.
oE Sk ;’lcorh ing to Agbede, Jf:sus Christ distinguished between civil obligations and moral duties. He cited verse
5 Pa;k gls_cw Ch.22v.21in support of his argument. See Agbede, op. cit., 161.
Nigcria;" (}; Yakubu, J. A. “Colonialism, Customary Law and Post — Colonial State in Africa: The case of
Kampala U“Pf-‘f prepared for CODESRIA’s 10th General Assembly on ‘Africa in the New Millennium’,
Arb:‘rra;f;,, Igi:ljl‘lv(;;,e:I--li(!{_jDr:c:’:mbv:r[ ZOOE); Ladapo, O. A., African Traditional Dispute Management: Customary
: a (Germany: L { ic Publishi
:: ?leﬂam:c Sigodet ey ny: Lap Lambert Academic Publishing, 2012), 107.
“Seealso Anderson J.N.D. “The F i in Briti
. N.D. e Future of Islamic Law in British Commonwealth Territories i ica” )
;?7!“(:3 cLaw m;:a' Contemporary Problems, 617-631. il
_ xample, section 2 of the Katsina State High Court LL /i
includes Islamic law. See Ladapo, O. A, op. cil.?]ﬂ?. R g R
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clear, it must be given its direct and literal interpretation.30 Moreover, the provisions f)f the
Shari’ah Penal Code Law are only applicable in the Islamic Law courts and not in (ke
conventional courts. Therefore, their application is in relation to the matters upon which the
Islamic Law courts have jurisdiction, and if the provisions are limited to criminal matters,
then how does the court decide civil matters that are brought before it? It is also submitted
that if the provision of section 2 of the Northern Region Native Courts Ordinance could be

: ue 2w IS customary law in Nigeria, then the same principle
applies to the provision under consideration.
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that the legal basis for classifying Islamic law as customary law is Scctim) 2 of the Northcr_:r;
Region Native Court (')r'dmancc 1956 whose provision he argues s clear /CHUUQh’
Concurring with this position, L‘.m.i:lpn argues that since the above provisions of !’\.{II'ID State
Shari'ah Penal Code Law are limited to ;;cna! matters, lh(-:n,.ﬂ” non-penal Islamic laws are
still within the pllr\'ie\\"ofcus.lommy Ia\'v. ! ”1{? argt.lmcnt |s~fur1hcr anch(sjrcd on t_lu: fa(}:{t‘ that
some of the sources of Islamic ]:}W which hf’ lc!enhﬁcg{ to include ‘urf® and istihsan’®, are
developed from the customary attitude of the indigenes. 7

Ojiclo also posits that Islamic law is nothing but customary law in Nigeria. The reason .given
is that Islamic law has been interpreted to fall within the categories of customary law in the
country and not as a religious law.’® He belicves that the categorisation was made after
looking at the pervasiveness of Islamic Law in the lives of the Muslims who often use Islamic
Law to administer their daily affairs.*® He therefore contends that had Islamic Law been
adopted as religious law in the country, its application would have been unconstitutional and
invalid since the Nigerian Constitution has prohibited both the federal or state government
from adopting any religion as state religion.”® It is submitted that without prejudice to
arguments against Islamic law being customary law in Nigeria, which shall be presented
presently, the above submissions are faulty. They show that the scholar is not attuned to the
nature of Islamic Law as a system of law and how it becomes retained as a source of law in
Nigeria. It has been explained earlier that the colonialists met Islamic Law as an effective
system of law, especially in the northern part of the present-day Nigeria, hence the High
Commissioner was impressed and declared that the British colonial government would not
interfere with Islamic Law as practised and administered by the people.*! It must further be
stated that Islamic law itself is a received law in Nigeria. The revival wars fought by Uthman
dan Fodio during the eighteenth century brought Islamic law into the northern parts of
Nigeria in full fledge.*? The introduction of Islamic Law led to large scale extermination of
customary laws that were in existence before the war. Thus, the introduction of Islamic Law

* Okany, M. C., The Role of Customary Courls in Nigeria, (Enugu: Fourth Dimension Publishers, 1984), 39.
* Ladapo, op. cit., 108.

** Non-Islamic customs which are not incompatible with the Shariah.

% Judicial precedent.

" Libson, G., “On the Development of Custom as a Source of Law in Islamic Law: Al-rujii‘u ila al-*urfi ahadu
al-gawa'idi al-khamsi allati yatabanna ‘alayha al-fighu” (1997) vol. 4, No. 2, Islamic Law and Society, 131-155;
see also Ladapo, op. cit., 108; Meek C.K. The Northern Tribes of Nigeria: An Ethnographical Account of the
Northern Provinces of Nigeria together with a Report on the Decennial Census, vol. 1 (London: Oxford Uniy.
Press, 1925), 269.

" Ojiclo, M. 0., “Human Rights and Shari’ah Justice in Nigeria”, (2003) vol. 9 no. 1, Annual Survey of
International & Comparative Law, 6.

* Ibid,

:: Ibid. See also section 10 of the Constitution of the Federal Republic of Nigeria, 1999,

\ Report of the Native Courts (Northern Provinces) Commission of Enquiry (Lagos: 1952), 6, 10,

Although Islamic law has been introduced and practiced in the various empires and cities in the North for
:'f;‘_‘)’ ccnturics.bct’orc the Dan Fodio Jihad, its practice had been highly diluted with the indigenous practices,
Foéti:h‘wu:rg t!cllcved to be incongruous with the true application of Shari ‘ah. This was the reason for Usman dan
succo Srrellglous crusade that pervaded virtually all the Northern emirates and empires. The jihad was highly

[am‘:SS }ll n‘nd the pw[‘ale sluned_pl:acticinp, Islam in its pristine form. See Aliyu, B. A, “Practical Approach to
Onisation of Shari'ah and Civil Law: A Critical Analysis of the Nigerian Experience”
1_and_Civil Law -

<h
of_the_Nigerian Experience> accessed on 18 March 2021.

__tmjffWWWﬂ ade i{l‘t_'(llli:_!_”ll!l”‘_rﬂ(f[i‘:‘_“.!._'}.\.ppU—“I-]vi;h—r"-"—l _I:![ﬂ[tj[|i'£l|i{ul of Sharial
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Notwithstanding the above submissions, other scholars have contended th.at Islamic law I
Nigeria is not customary law.“® It has been argued that even though Islamic law_ operates i
some countries as indigenous customary law, in Nigeria, it operates as a dls.tch lega!
system.” Ambali traced the evolution and application of Islamic law in Nigeria an
concluded that despite different perceived obstacles to the application of Islamic law in il
country, it still endures as a system of law thus leading to its being constitutionall;
recognized*® in the country. He finally concluded that Islamic law applies as the personal lay
of Muslims in Nigeria.*” Yakubu agrees with Ambali’s position. He argues that even thoug!

shari’ah (Islamic law) is grouped under customary law, it is a distinct variant system of law.
It operates as a major source of personal law for the

Tobi*, the categorization of Islamic law as customary |

* Schacht, J., An Introduction to Islamic Law, (Oxford: Clarendon pregs 1964), 86
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law on its own because ‘custom’ (urf) is just one of the many (secondary) sources of Islamic
law as a legal system. Therefore, Islamic law, unlike the traditional customary law does not
allow for conjecture and speculation in its application., The legal structure and nature of
Islamic Law is enough distinction to separate it from indigenous customary law.*? Thus,
while customary law is applicable territorially, that is, it applies only to people within certain
territorial jurisdiction who shares the same culture; Islamic Law applies to Muslim faithful
who are not restricted to a particular territory. Therefore, Islamic Law, like the English law, is
also a received law and therefore would be wrong to straddle it with indigenous laws of the
country since it could be applied to the Muslims wherever they reside in the country. Because
Islamic law is distinguishable from indigenous customary law, Asein expressly excluded it in
his explanation of the characteristics of customary law.’? He, however, described the

characteristics, nature and sources of Islamic law in contradistinction with the customary law
when he explains that:

Moslem customary law, unlike the indigenous customary law, is based
on the Islamic faith, largely written, relatively more rigid and uniform.
Its original and primary source is the Quran although there are
different schools brought about in the second century of the Hijira
each with its respective interpretation of the law.5*

He further raised an important point regarding the last part of his explanation, that is, the
existence of different schools with their respective interpretation of the law. He explained that
the “... diversity is due largely to the allowance permitted for differences in opinions in Islam
supposedly as a manifestation of Allah’s grace” s and also to highlight another characteristic
of Islamic Law as a receptive system of law that allows for pluralism. It is submitted that this
position allays the concems raised earlier by some scholars, who argue that the more reason
why Islamic Law cannot be accepted as a religious law in the contemporary jurisprudence is
the existence of different schools in Islam. They contend that the rulings of these jurists,
especially during the classical period, form the crux of development of Islamic Law. Their
argument was summed by Ozigbo that:

[a]s a legal system, the Shariah was not, like the Quran, a direct
revelation from God. It is largely a human legal product. It had its
history. It was produced by Muslim religious scholars and teachers
(ulama) during the classical age of Islam — the first two centuries of
the Abbasid Caliphate (c. 750 — 945 AD).56

What Ozigbo means by Islamic Law being “produced by Muslim religious scholars and
teachers (ulama)” is the juristic rulings that were made by great scholars of Islam, fours? of

’: Elegido, J. M., Jurisprudence, (Ibadan: Spectrum Books Ltd, 1994), 136-137.

* Ascin, op. cit., 117.

*Ibid,, 118,

* Ibid,

[ .

:;sJél)gbo. LR.A., 4n Introduction to the Religion and History of Islam, (Enugu: Fourth Dimension Publishers,
,48.

"’ These are the four great Imams and scholars of Islam: Imam Malik bn Anas, Imam Abuy Hanifah,

; Imam Shafii
and Imam Ahmad ibn Hanbal, See Doi, A., Shariah: The Islamic Law (Kuala Lumpur;

A. 8. Noordeen, 200 7),
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primary sources — Qur'an and sunnah.®® Therefore, the position taken earlier by Ladapo is at
variance with the true position of Islamic Law. Therefore, while custom is synonymous 10
customary law in the parlance (3( indigenous administration of justice, custom is about the last
of the factors used to c!clcmnn.c the n]_)plicnlion of Islamic Law to emerging issues that
require Islamic legal rulings. It is submitted also that while human activities determine the
direction of customary law, Islamic Law on the other hand directs the activities of humans.®

Considering the differences from the perspective of their respective features, it is trite that
customary law is unwritten and resides in the bosom of the guardians of the laws whereas
Islamic law is a lex scriptum,®’ that is, a written law. The original principles of Islamic Law
are contained in the Holy Qur'an and the recorded sayings and actions of the last prophet of
Allah, Prophet Muhammad. Even the derivative rulings of scholars that form the bulk of
jjma’ and giyas are written in various treatises. Therefore, while arguments are still raging on
whether and how to ascertain the rules of customary law through codification or
restatement;®® principles of Islamic Law have always been codified right from the advent of
the religion of Islam upon which the law is based.®® Secondly, customary law is flexible and
is often adapted by the law enforcers as they deem fit whereas Islamic law generally covers
two activities of humans — ‘ibadah (religious rites and worships) and mu'amalah (human
interpersonal relations and transactions).”® While the rules of ‘ibadah are immutable and
unchangeable, rules of mu‘amalah, which admittedly are mostly covered by the other sources
of Islamic Law could be adapted to suit the changes and developments in a given society but
the adaptation must be in conformity with the rules contained in the primary sources of

65 See generally Ambali, M. A., The Practice of Muslim Family Law in Nigeria, (Zaria: Tamaza Publishing

~ Company Ltd., 1998) 4, 11; Doi, A. R. I, Shari‘ah: The Islamic Law, (London: Ta-Ha Publishers, 1984) 21, 64,
70; Qadr, A. A. Islamic Jurisprudence in the Modern World, (India: Aligarh University Press, 1963) 188, 189-
190, 199-200, 226-227; Amin, S. H. Islamic Law in the Contemporary World: Introduction, Glossary and
Bibliography, (Glasgow: Royston Limited, 1985) 9, 14, 94-96; Muslehuddin, M., Philosophy of Islamic law and
the orientalists (London: TAJ company, 1988), 135, 148, 150.
6 See Makinde, op. cit., 20 where he said “[tJoa Muslim, the Sharfah represents his entire life, symbolizes his
existence, and gives him his identity. His entire personality and character are shaped by the SharT* ah.., Itis
therefore the guide of human action and encompasses every facet of human life.”
¢ Adaramola, op. cit., 94-95.
6 See penerally, Osinbajo, Y. and Kalu, A. U., Towards a Restatement of Nigerian Customary Law (Lagos:
Federal Ministry of Justice, 1991).
% In suratul Bagarah verse 2, Allah said: “This is the Book; in it is guidance...”. It is also on record that before
the descending and revelation of the Quranto Prophet Muhammad, Allah had revealed and given three other
popular books of law and religion to some earlier prophets. These books include: Zaburah for Prophet Daud,
Taorah for Prophet Musa and Jjnjil for Prophet Isa. In Suratul Maida verse 48, Allah said: “To thee We sent the
scripture in truth, confirming the scripture that came before it, and guarding it in safety”See also Suratul Bagara
verse 87,
% Mahmud, A., “Marriage Contract, Dissolution of Marriage, Idda-Waiting Period, Maintenance and Custody of
Children under the Sharia” in The Marriage Laws of Nigeria, edited by Aguda, T. A. and Adi, I. (Lagos:
Nigerian Institute of Advanced Legal Studies, 198 1), 92; Babajo, B., “Constitutionalism, Democratic
Governance and Sharia in Nigeria” (2007) vol. iv —v, Ahmadu Bello University Zaria Journal of Islamic
Law,106-107; Ahmad, A. “Living with Conflict: Shariah and One Nigeria” (Being an address delivered at
Sawyer-Mellon Seminar on Sharia and Conflict in Nigeria, Emory University, London, on 7 November, 2002),
n.p. It must however be noted that there are other aspects of human endeavours that are covered by shari‘ah. For
general reading on the scope of shari‘ah, sce Aliyu, I A., “Sharia Implementation in Nigeria 1999 - 2005: A
Review of its Legal, Institutional and Social Establishments” (2007) vol. iv — v, Ahmadu Bello University Zaria
Journal of Islamic Law, 162, Sce also Ladapo, O. A., op. cit., 109.
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4.0 Position of Islamic Law in Contemporary Nigerian Legal System

Notwithstanding the convincing arguments canvassed against classifying Islamic law 4
customary law in Nigeria, historically, when the British penetrated Nigeria’s landscape, they
met Islamic law operating pervasively in the North and passively in the Southern part of the
country.”® Due to the pervasiveness of Islamic law in the North, the effectiveness of i
administration and the ‘indirect rule’ policy of the British colonjal government; Islamic Jaw

was allowed to be applied by the courts in the North, which had been termed native courts.

However, same position was not taken in the South, especially the South West, where Islamic
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" Tobi, op. cit,, 15]. N

7(1986) 6 SCNJ, 127 at 136,

™ (1997) 9 NWLR (Part 519), 160 at 167,

7 Elegido, op. cit.,, 136-137.

7 Makinde, op. cit., 78.
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Rather than establish courts with Islamic Law jurisdictions for the sizeable Muslims in the
South West, the British government imposed the application of customary law on all and
sundry. The implication of this was that customary law would be applied to disputes among
the citizens even if the subject matter was of Islamic law import. Although the British failed
ablish courts with Islamic Law jurisdiction in the South”, they allowed the North to
apply Islamic law, :'llbeit as customary law, in all matters including criminal matters, though
subject to the validity tests that had been introduced at the time.*® This continued till around
1060 when political pressures arising from the urgency attached to the move towards
independence by other regions in the country and fear of domination expressed by minority

Muslims in the North forced the Northern Region government to secede criminal law
81

to est

non
aspect from the application of Islamic Law in the region.

With this development, Islamic law became categorised into three in Nigeria for the purpose
of adjudication.” The first is ‘the Islamic Personal law’ covering marriage, succession,
guardianship of minors, inheritance, and administration of estate of deceased persons. The
second is ‘other Islamic civil law’ matters that cover contracts, tortious actions, etc, while the
third category is the Islamic criminal matters. The exclusive jurisdiction for adjudication of
the first category still remained in the (Northern) Native Courts, which had been styled Area
courts since 1960 with appeal to the Shari’ah Court of Appeal®. The Shari’ah Court of
Appeal, though, was created with limited jurisdiction to hear appeals over such matters
alone,™ was made the final court in respect of Islamic personal law.® Its judgments were not
subject to appeal to any other court at that time.

Jurisdiction over cases emanating from other Islamic civil law was also retained by the
Native Courts but appeal over such cases went to the Native Courts Appellate Division of the
High Court. To cater for proper administration of Islamic law in such matters,® the gadis®of
the Shari’ah Court of Appeal were allowed to sit alongside the judges of the Native Courts
Appellate Division of the High Courts.* Unlike the other two categories, matters of Islamic
criminal law were taken totally out of the jurisdiction of the Islamic law oriented Area Courts

7 Anderson, op. cit., 222; Makinde, op. cit., 78.
® Keay, E. R. and Richardson, S. 8., The Native and

1966), 233-238. .
*! Ostein and Dekker, op. cit., 560-567. See also Richardson, S. S., No Weariness: The Memoir of a Generalist

in Public Service in Four Continents, 1919 — 2000, (Wylye, Wiltshire: Malt House Publishing, 2001), 209;
Ostein, P., “An Opportunity missed by Nigeria's Christians: The 1976-78 shari’a debate revisited”, in Muslim-
Christian Encounters in Africa, edited by Soares, B, (Leiden and Boston: Brill, 2006), 221 -225.

"2 See generally, Ostein and Dekker, op. cit,, 567 = 568.
¥ This court was first established in 1954 as the *Moslem Court of Appeal’ in order to address the concerns of
the northern Muslim majority about how appeals over Islamic maters (especially criminal matters) were being
handled by the British Magistrates and High Courts (to which the appeals lie earlier). During reforms that
followed ‘the settlement of 1960” that culminated from series of debates that started in 1958, the court was
abolished and replaced with the *Shari‘ah Court of Appeal’. See Ostein and Dekker, op. cit,, 567.

* Ostein and Dekker, op. cit., 567.

¥ Ibid.

* This is as a result of the general concemns that the judges
British or British trained and had little or no experience or
*” This means judges in Arabic and that is the official title wil
* See generally Ostein P. (ed.), Sharia Implementation in Northern
Spectrum Books Limited, 2007), vol. 1, 57-133.

Customary Courts of Nigeria, (London: Sweet & Maxwell,

manning the British courts at the time were either

knowledge of shari'ah.
h which they are also addressed in Nigeria,
Nigeria 19992006 A Sourcebook, (1badan:
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al to which appeals now lie from the decisions of

me Court, which also has a Shari'ah panel.
longer final and

anel at the existing (Federal) Court of Appe

the State Shari’ah Court of Appeal up to the Supre
Therefore; the decisions of the Shari’ah Court of Appeal are no
unappealable. This position was enacted in the 1979 Constitution of the Federal Republic of

Nigeria. It is submitted that the position of Islamic law in Nigeria as defined in the
Constitution, therefore, is that:

The scope of application of Islamic law is restricted to only “Islamic Personal law”,

which has been stated to be inclusive of matters relating only to marriage in
accordance with Islamic law, divorce relating to Islamic marriage, wagf, gift or will
where the endower, donor, testator or deceased person is a Muslim, foundling or
guardianship of an infant, question relating to family relationship, questions relating to
infant, prodigal or person of unsound mind where such person(s) is a Muslim.”*
2. The Shari’ah Courts of Appeal are only equivalents of the High Courts and their
decisions are subject of further appeals to the Court of Appeal and Supreme Courts,
which are not full Islamic Law courts. Their justices comprise Muslims and non-

Muslims.”
3, Establishment of the Islamic La
subject to the whims of the state.”®
4. Islamic law, whether as personal
out of the erstwhile Northern Region o

backgrounds.”’

w Court is not automatic for the Muslims but only

law or otherwise operates only in the states carved
f the country due to their historical

983 - 1998 (during Babangida — Abacha military
cratic regime), some efforts were made to reclaim

the general scope of Islamic Law to cover both civil and criminal law matters. In 1986, the
military regime under General Ibrahim Babangida“ promulgated a constitution that was
decreed to take effect in 1989. The 1986 Constitution deleted the word ‘personal’ leaving the
phrase to read ‘Islamic law’. The position was subsequently endorsed by the Abacha regime
through Decree No. 107 of 1993. These two promulgations were never applicd because the
courts insistently held that the deletion of the word “personal’ has no effect on the purport of
the provision as contained in the 1979 constitution,” hence, application of Islamic law was

It must be noted that between years 1
regimes) and 2000 (Nigeria’s fourth demo

of the Federal Republic of Nigeria, 1979. Sce also Obilade, A. 0., The

Books Limited, 1979), 34-35; Ojielo, op. cit., 136.

f the appeal of Shari 'ah Court of Appeal to the (Federal) Court of

the composition of the courts and their envisaged
“Shariah Legal Practice in Nigeria:

% See section 242 (2) of the Constitution
Nigerian Legal System (Ibadan: Spectrum
* For general reading on the implication o
Appeal and Supreme Court of Nigeria, especially in relation to
impact of application of Islamic law in the country, see Ajetunmobi, M. A.,
1956 — 1983” (Ph.D. Thesis, University of Ilorin, 1988).

* Section 240 (1) of the Constitution of the Federal Republic of Nigeria, 1979. See also Salman, R. K.,
“Practice and Procedure of the Sharia Court of Appeal in Nigeria” in Modern Civil Procedure Law, edited by
Afolayan, F. A. and Okorie, P. C., (Lagos: Dee-Sage Nigeria Ltd, 2007), 498.

:: Asein, ap. cit., 198 - 199.

w General Babangida toppled a military govern
See for example the decisions in the cases of Maidu v.

Muninga (1997) 11 NWLR (pt. 527); Gambo v. Tukuyi (1997) 10 NWLR €
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private arbitration organisations with mandates to adjudicate (or mediate) over Islamic
pcrsonal law ma-tteys among Muslims in the localitics where they L}pumlc in accordance with
the rules and principles of Islamic Law. Parties approach the panels on their own volitions.
Records show that lhc_ panels have been accepted by the people as a very effective tool of
justice, hence, “there is no week that one case or another will not be brought before the
panel” rather than the government established “customary courts where their problems will
be compounded”."'® According to Makinde:

A number of matrimonial cases handled by the panel solved the
problem of many families that would have broken. Rather than
dissolving marriages, the panel explored all avenues provided by the
Shari‘ah to bring amicable settlement amongst couples that appeared
before it. Many homes had therefore regained matrimonial peace and
tranquillity.'"!

It can therefor.e be said that application of Islamic Law as a distinct system of law is also
gradually gaining pace in the South Western part of the country. It is on record that one of the
panels has even imposed criminal punishment of caning on a self-confessed adulterer.'"?

5.0 Conclusion

Considering the above developments, it appears that the position of Islamic law (in general)
in Nigeria is inconclusive as its application is polarised between states that still apply it as a
‘personal law® as contained in the Constitution, states that implement it as a full-fledged
system of law and other states that are yet to officially recognise its application.
Notwithstanding this, Islamic law is a system of law that operates on a complete package -
both as a religious law and transactional law. Therefore, understanding its nature will help the
Nigerian non-Muslim populace who have always staunchly feared its introduction to accept
its harmlessness to them if introduced because the subjects of Islamic law will certainly be
the Muslims who by subscribing to the religion are bound by its laws. And its introduction
also has the potential to help in the fight against many of the social, economic and political
problems in the country. The basis for this conclusion as established in this study is that

Islamic law is a functional legal system that satisfics all the features attributable to the other
mon law and civil law, and differs in its operation from

shaped by human behaviours and interactional activities;
aviours and their transactions. This places Islamic law in
by the positivism school of thoughts. Therefore, if
and objectively study the nature of Shari’ah from the
dence, they will understand its true nature thereby
evaluation of its application in Nigeria.

systems of law such as com
customary law. While the latter is
Islamic law shapes the human beh
the ilk of positive law as espoused
Nigerian legal scholars appropriately
perspective of contemporary jurispru
reducing the phobia that fuels their undeserved

10 An interview with the court clerk of the Independent Shari’ah Arbitration Panel in Ibadan, Bro. Oyeniran

Saheed (28 years), on 20th May, 2004 cited in Makinde, 1bid., 210.
! Makinde, Tbid., 210. L ' o
112 Reported in Abdulfattah O., “Shariah Gains More Ground in Yorubaland”, Weekly Trust, 15 November, 2002
( op. cit., 577. See also an interview with
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