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ABSTRACT

[bookmark: _GoBack]This paper examines the additional benefits of developing a democratic rule of law and fundamental rights-based system vis a vis the protection of minorities in Nigerian from an ‘intersectional’ viewpoint. The constitution and other legal enactments provide for establishment of mechanisms for the promotion and enforcement of the rights of religious minorities. It brings into focus the state of play regarding the main challenges depicting the protection of ethnic, religious minorities in the country in light of existing international and regional legal standards. Minority protection is a major concern in enlargement processes as a conditional criterion to accede to international community. A glance at the accession reveals that the dream is yet to be realised. The diversity of religions has influence the distribution of political positions, infrastructure, and economic opportunities as well as the minorities’ rights. Hence, the paper proposes several policy options to address this gap. It also suggests specific ways in which democracy, the rule of law and fundamental rights, could effectively impacted on minority protection.
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INTRODUCTION
This article focuses on freedom of religion and rights of religious minorities in Nigeria. It will necessary require a consideration of the scope and content of the provisions of country’s extant constitution and other legal enactments that guarantee these freedoms and rights for all. Under the Nigerian legal system, it will also involve a discourse of the various institutions established by law for the purpose of ensuring the actualization of the guaranteed freedoms and rights. This will provide the background against which we will be able to evaluate the level of enjoyment of these rights as against the legal guarantees, as well as the performance of the various institutions and agencies that are charged with the responsibility of ensuring the promotion and actualization of these rights. The primary focus of this article will therefore be a discourse on the legal frame work for freedom of religion and the rights of religious minorities in Nigeria. 


FREEDOM OF RELIGION UNDER THE CONSTITUTION OF THE FEDERAL REPUBLIC OF NIGERIA       
Section 38(1) of the Constitution of the Federal Republic of Nigeria 1999 (as amended), hereinafter referred to as the 1999 Constitution and guarantees the right to freedom of thought, conscience and religion in the following words:
	“Every person shall be entitled to freedom of thought, conscience and religion, including freedom to change his religion or belief, and freedom, (either alone or in community with others) and in public or in private, to manifest or propagates his religion or belief in worship, teaching, practice and observance.”[footnoteRef:1] [1: Section 38 (1) of the 1999 constitution of the Federal Republic of Nigeria ] 


The salient facets of this provision include the right to think in any manner, to act in accordance with one’s conscience, to change one’s religion or belief, and the right to publicly or privately “manifest or propagate (one’s) religion or belief in worship, teaching practice and observance,” in other words of the provision, alone or with others.[footnoteRef:2]  [2:  Nwauche, Enyinna. "The religious question and the South African Constitutional Court: Justice Ngcobo in Prince and De Lange." Southern African Public Law 32, no. 1&2 (2017): 1-17; Nwauche, Enyinna S. "the right to ritual slaughter in Africa: a comparative constitutional analysis." Journal of Law and Religion 32, no. 3 (2017): 470-490.] 

THE RIGHT TO ADOPT AND PRACTICE A RELIGION OR BELIEF OF ONE’S CHOICE     
Section 38(1) of the 1999 Constitution guarantees the right to adopt a religion or belief of one’s choice. It has been observed that the scope of this right would, in effect, include the right to think freely and such thinking is not to be tied to control or restrictions by any person or authority[footnoteRef:3]. It also includes the right to act in accordance with one’s conscience, which means that no one should be compelled to act contrary to his conscience. In other words, the provision protects conscientious objection to compulsion to act contrary to one’s belief or religious convictions. The provision also protects the citizen’s right to practice his religion alone or with others, publicly or privately in worship, teaching, practice and observance.[footnoteRef:4] In Nigeria, the common areas of concern in respect of the right to adopt and practice the religion of one’s choice are not to be compelled to act contrary of one’s choice conscience include, in no particular order, military service, education, dress code, and medical treatment.[footnoteRef:5]  [3: Shikyil, S.S. Human Rights in Foreign Policy: Nigeria’s Experience since 1979 (Kaduna: Joyce Graphics Printers) and Publishers, 2007): 56.   ]  [4: Hans G. Kippenberg, “Manifesting Religion in Public: A Universal Human Right–An International Law–National Restrictions," The Humanities between Global Integration and Cultural Diversity 6 (2016): 242; Melanie, Adrian, "Religious Freedom and the European Court of Human Rights," In Religious Freedom at Risk, (2016): 45-77. Springer, Cham, 2016; Christian, Moe, “Refah revisited: Strasbourg’s construction of Islam," In Islam, Europe and emerging legal issues, (2016): 253-290. Routledge, 2016; A. Yusuf, "Issues in Fundamental Human Rights," University of Ilorin (2015):1-6.]  [5: Joseph Kofi, Antwi, "The value of a person in Akan traditional life and thought: A contemporary inquiry," European Journal of Interdisciplinary Studies 3, no. 2 (2017): 94-102; D. R. Bangura, and Bosco, Joseph, "Charismatic Appropriations of Edward W. Fasholé-Luke's Theologia Africana," PentecoStudies: An Interdisciplinary Journal for Research on the Pentecostal and Charismatic Movements 15, no. 1 (2016): 46-69; Dassah, Emmanuel Zumabakuro. "An Overview of Catholic Social Teaching and the Church as a Non-State Actor in Ghana." In The Church, Transnational Land Deals and Empowering Local Communities in Northern Ghana, pp. 59-86. Verlag Ferdinand Schöningh, 2018.] 


CONSCIENTIOUS OBJECTION TO MILITARY SERVICE       
Section 38(1) of the 1999 Constitution protects the right to conscientiously objection to military service by guaranteeing freedom of conscience and the right to adopt and practice a religion of one’s choice. Under this provision, a person may object to compulsory military service on the ground that it is contrary to his conscience or religious belief. However, Section 34(1) of the same constitution requires anyone who objects to military service to provide alternative service in lieu thereof. As Gamaliel observes, this provision “is deleterious of the rights to conscientious objection [to military service]”[footnoteRef:6], in the sense that it obligates the conscientious objector to provide alternative service to that military service which he considers to be public service that other Nigerians are not compelled to provide, simply because those others have provided military service which is not incompatible with their conscience or religious beliefs[footnoteRef:7].  [6: J. D. Gamaliel, “Freedom of Religion and National Security in Comparative Constitutional Perspective” An Unpublished thesis (PhD Dissertation, University of Josm, 2011): 143.    ]  [7: Fredric Fon v France, Communication No.666/1995 (Views of 3 Nov. 1999) (2) 1 HRR 354, Para 10.3, Cited in Gamaliel, J.D. Ibid P 120.  ] 


THE RIGHTS OF A RELIGIOUS ORGANIZATION TO ESTABLISH AND OPERATE EDUCATIONAL INSTITUTIONS      
The 1999 Constitution protects the right of a religious organization to establish and operate an educational institution. Section 39(1) of the Constitution provides:
           “Every person shall be entitled to freedom of expression, including freedom to hold opinions and to receive and impart ideas and information without interference.” 

This provision is similarly worded as Section 36(1) of the 1979 Constitution which was considered in the case of Okogie & Others v The Attorney General of Lagos State[footnoteRef:8], in that case, Lagos State Government, by a circular purported to abolish all private primary and secondary schools in the state in order to pave way for it to provide free education at that level and thereby fulfill its obligation under the constitutional directive of state policy on education.[footnoteRef:9] The plaintiffs challenged the state’s action on the ground that it violated their right to freedom of expression, because the schools were established such that the proprietor can impart and disseminate knowledge, information and ideas to the pupils and students. The Court of Appeal held that a school is a medium of disseminating ideas, knowledge and information and that the constitutional guarantee of the right to freedom of expression covers all persons and organizations.[footnoteRef:10] Therefore, every person or organization, including religious organizations is entitled under this provision to establish and operate a school through which they may disseminate ideas, information and knowledge. The court concluded that proprietors, teachers and students alike must be protected in their exercise of this right to freedom of expression.  [8: (1981) 2 NCLR 337.  ]  [9: Olatunbosun, Kayode Fayokun, and Segun Olugbenga Adedeji, "Legal Implications of Dwindling Finances of Higher Education Institutions in Nigeria," US-China Education Review 5, no. 6 (2015): 409-420; Shapiro, Joan Poliner, and Jacqueline A. Stefkovich, “Ethical Leadership and Decision Making in Education: Applying Theoretical Perspectives to Complex Dilemma,” Routledge, 2016.]  [10:  Voorhoof, Dirk. "Freedom of expression, the media and journalists: case-law of the European Court of Human Rights." In Iris. European Audiovisual Observatory, 2015; Lievens, Eva. "Children’s rights and media: imperfect but inspirational." In Children's Rights Law in the Global Human Rights Landscape, pp. 231-250. Routledge, 2017; Morusoi, Eric Kibet. "The right to freedom of expression and its role in political transformation in Kenya." PhD diss., University of Pretoria, 2017.] 


In the same case, the Court of Appeal also considered the provisions of Section 16(1) (c) and (d) of the 1979 Constitution, replicated as Section 16(1) (c) and (d) of the 1999 Constitution. The court found that the provision of educational services by private citizens or organizations is outside the major sectors of the economy and held therefore, that the state should not stop or inhibit its enjoyment by private citizens or organizations. In other words, Section 16 allows private citizens or organizations including religious organizations to engage in the establishment and operation of schools as an economic activity as well.

FREEDOM OF RELIGION OF CHILDREN ATTENDING PLACES OF EDUCATION      
Section 38(2) of the 1999 Constitution protects the religious conviction of parents of person attending places of education. In other words, “the provision attests to the fact that the right of a child to the religion of his parent or guardian is ultimately guaranteed and therefore protected”[footnoteRef:11]. The provision prohibits proprietors of places of education from compelling pupils or students attending their places of education to receive instruction or partake in or attend religious ceremonies or observance other than those of their religion or the religion approved by their parents or guardians.[footnoteRef:12] Worthy of note is the fact that the subsection does not state any age limit of the children permitted to determine the religious instructions may be permitted to determine the religious instructions or practices which such children or wards may attend or participate in their places of education. We are of the view that such parents or guardians may only exercise the right of approval or determination to attained the age of majority or do not have sufficient understanding to make such personally[footnoteRef:13].It needs to be noted that the Child Rights Act, 2003 (CRA) has also made far reaching provisions protecting the rights of a child to freedom of religion[footnoteRef:14]. Although, it has been observed that “the provisions of the CRA only accentuate the provisions of the 1999 Constitutions (regarding a child’s right to freedom of thought, conscience and religion.”[footnoteRef:15]. We are of the view that the provisions of the CRA on a child’s freedom of religion are even more far reaching than those of the 1999 Constitution. [11:  K.O. “The Right of Education and Freedom of Religion: Two Constitutional Right at Odds with each other in a secular state”, being a paper presented at the 2016 Annual General Conference (AGC) of the Nigerian Bar Association, held at Civic Centre, Port Harcourt, Rivers State, Nigeria on the August 24th, 2016.  ]  [12:  Nakpodia, Franklin, Philip J. Shrives, and M. Karim Sorour. "Examining the link between religion and corporate governance: insights from Nigeria." Business & Society (2018): 0007650317745852; Onebunne, Jude IfeanyiChukwu. "SHALLOW MORALITY AND HOLLOW RELIGIOSITY: A Critical Appraisal of 21st Religio-Moral Syncretism." Journal Of Moral Education In Africa 3 (2018); Yesufu, Momoh Lawani. "The impact of religion on a secular state: the Nigerian experience." Studia Historiae Ecclesiasticae 42, no. 1 (2016): 1-11.]  [13:  See Section 38(3) of the 1999 Constitution (as amended). ]  [14:  See Section 7 of the Child Right Act 2003. ]  [15:  Ibid at Olaniyan. ] 


CONSCIENTIOUS OBJECTION TO MEDICAL TREATMENT       
This raises the question whether or not a parent’s conscientious objection to life-saving medical treatment for his child may be sustained. The Court of Appeal was confronted with this question in the case of Esabunor v Faweya[footnoteRef:16]. There, the court held that a mother had no rights to determine whether or not her child should live or die, on account of the mother’s belief. In the words of Galinje JCA, “although the second appellant had absolute right to choose a course for her life, she has not got that corresponding right to determine whether her son should live or die on account of her religious belief.”[footnoteRef:17] In another words, in the circumstance, the mother’s freedom of religion was superesed by the interest of the state in the protection of her child’s right to live.[footnoteRef:18]  [16:  (2008) 12 NWLR (Pt 1102) 794.; Obidimma, Emmanuel OC, and Angela E. Obidimma. "Right of a patient to refuse medical treatment: justification for judicial intrusion." Nnamdi Azikiwe University Journal of International Law and Jurisprudence 5 (2014): 150-162.]  [17:  Ibid at P810. ]  [18:  du Plessis, Georgia Alida. "The right to religious freedom and the inclusion of a South African public school with a religious ethos." PhD diss., University of Antwerp, 2017; Coertzen, Pieter, M. Christiaan Green, and Len Hansen, eds. Law and Religion in Africa: The quest for the common good in pluralistic societies. Vol. 2. AFRICAN SUN MeDIA, 2015.] 


By this decision of the Court of Appeal, it may be understood that the law would not protect conscientious objection to life-saving blood transfusion to a child patient, because the right to life of the patient would override the objector’s freedom of conscience. However, an adult patient’s conscientious objection to medical treatment could be upheld in full, where public interest would not be endangered thereby[footnoteRef:19]. [19:  Ibid. ] 


CONSCIENTIOUS OBJECTION TO CERTAIN DRESS CODES         
The issue of dress codes in schools and work places has also drawn considerable attention in Nigeria[footnoteRef:20]. Some Christians or Muslims have, at various points in time, objected to certain dress codes on the ground of conscience.[footnoteRef:21] In many instances, such cases are handled administratively, and do not get to the courts. For instance, a Christian woman Miss Tolalope Damilola Ekundayo “vehemently refused to wear trousers, which is part of the (National Youth Service Corps) scheme’s uniform on account of her religious beliefs.”[footnoteRef:22] As far as she was concerned, “wearing of trousers negated her Christian beliefs and valued”[footnoteRef:23]. On the other hand, the Muslim Rights Concern (MURIC) a Muslim non-governmental organization in Nigeria, has insisted that Muslim women must be allowed to wear the Hijab on top of their NYSC uniform because “Hijab is an integral, and, the most vital part of a female Muslim’s dress”[footnoteRef:24] and that “female Muslim corpers feel as if they are naked when disallowed from using the Hijab.”[footnoteRef:25] The Director-General of the NYSC had on the November 24th, 2015 announced a ban on the use of the long Hijab by female corps members, on the ground of security concerns.[footnoteRef:26] Both cases were handled administratively, however, the issue of dress code has began to garner so much attention that some citizens have started approaching the courts for judicial intervention by way of constitutional interpretation[footnoteRef:27].    [20:  Oba, Abdulmumini A. "The hijab in educational institutions and human rights: perspectives from Nigeria and beyond." Identity, Culture and Politics: An Afro-Asian Dialogue 10, no. 1 (2009): 57-74; Abubakre, Fatima. "Media Influences on the Perceptions of the Usage of Hijab in Nigeria’s Public Institutions and Surrounding Controversy in the Lagos-Ibadan Axis." Journal of Muslim Minority Affairs 38, no. 4 (2018): 521-536; Pearson, Megan Rebecca. "Religious objections to equality laws: reconciling religious freedom with gay rights." PhD diss., The London School of Economics and Political Science (LSE), 2014; Pearson, Megan. Proportionality, Equality Laws, and Religion: Conflicts in England, Canada, and the USA. Routledge, 2017.]  [21:  McKay, Ryan, and Harvey Whitehouse. "Religion and morality." Psychological bulletin 141, no. 2 (2015): 447; Shariff, Azim F. "Does religion increase moral behavior?." Current Opinion in Psychology 6 (2015): 108-113; Purzycki, Benjamin Grant, Coren Apicella, Quentin D. Atkinson, Emma Cohen, Rita Anne McNamara, Aiyana K. Willard, Dimitris Xygalatas, Ara Norenzayan, and Joseph Henrich. "Moralistic gods, supernatural punishment and the expansion of human sociality." Nature 530, no. 7590 (2016): 327.]  [22:  The Editor, the Citizen, March 29th, 2013 Google search on April 29th, 2018.  ]  [23:   McGoldrick, Dominic. "Religious symbols and state regulation." Religion & Human Rights 12, no. 2-3 (2017): 128-141; Garahan, Sabina. "A Right to Discriminate? Widening the Scope for Interference with Religious Rights in Ebrahimian v France." Oxford Journal of Law and Religion 5, no. 2 (2016): 352-358.]  [24:  The Editor, the Guardian, November 27th, 2015; Mahdi, Hauwa. "The hijab in Nigeria, the woman’s body and the feminist private/public Discourse." Institute for the Study of Islamic Thought in Africa (ISITA) Working Paper 09-003 (2009); Usman, Lantana M. "Street hawking and socio-economic dynamics of nomadic girls of northern Nigeria." International Journal of Social Economics 37, no. 9 (2010): 717-734; Ukachukwu, Amarachukwu. "Understanding the intersection of culture, religion and gender on diversity management: a qualitative study of Nigerian hotels." (2018).]  [25:  Ibid. Laborde, Cécile. "Female autonomy, education and the Hijab." Critical Review of International Social and Political Philosophy 9, no. 3 (2006): 351-377; Kirmani, Nida. "Deconstructing and reconstructing ‘Muslim women’through women's narratives." Journal of Gender Studies 18, no. 1 (2009): 47-62.]  [26:  Ibid. ]  [27:  See Sheikh S.A. Olayiwola and Others v Governor of Osun State (unreported) Suit No. HOS/M.1712013 decided on June 3rd, 2016; Ahrens, Deborah, and Andrew M. Siegel. "Of Dress and Redress: Student Dress Restrictions in Constitutional Law and Culture." Harv. CR-CLL Rev. 54 (2019): 49; Greenblatt, Jennifer L. "Using the Equal Protection Clause Post-VMI to Keep Gender Stereotypes Out of the Public School Dress Code Equation." UC Davis J. Juv. L. & Pol'y 13 (2009): 281.] 


RELIGIOUS HOLIDAYS AND FESTIVALS  
The observance of certain days as holidays by some religious groups has generally not been a matter of serious concern in Nigeria. Although some religious groups have tried to assert their right to observe such holidays, government has neither taken them seriously nor granted their request. For instance, when a delegate to the 2014 National Conference proposed that Friday of every week be made work-free for Muslims in Nigeria as Sunday is for Christians, his proposal was rejected[footnoteRef:28], and nothing more was heard of it. Moreover, when in the year 2003, the then Governor of Zamfara State declared Frida4y as a work-free day for Civil Servants in the state in order to enable them attend Special Muslims Friday Prayers[footnoteRef:29], no eye brows were raised; it passed virtually unnoticed. Still on religious holidays, the matter received judicial attention in the case of Dickson Ojeigbe and Another v Marcus Usani and Another[footnoteRef:30], the Supreme Court held that having participated in the election it was too late for him to complain. However, the court did not decide on the issue of the right of the appellant and his follow charkan members not to be compelled to work (vote) on Saturday, a day they considered sacred and inviolable. Although, there are Nigerians, like the appellant in that case, who regard Saturday as a holy day, there is no legal instrument that recognizes this fact or exempts them from participating in secular public obligations on that day on the ground of its being their holy day[footnoteRef:31].   [28:  Nigeria: Confab Rejects Friday as a work-free day, by Amina Alhassan Ahman, Leadership, Abuja may 28th, 2014.; Felber, Garrett. "" Those Who Say Don't Know and Those Who Know Don't Say": The Nation of Islam and the Politics of Black Nationalism, 1930-1975." (2017).]  [29:  Nigeria: Friday Declared Work-Free Day in Zamfara State, by Musa Umar Kazure, Weekly Trust, Abuja July 31st, 2000.  ]  [30:  (1961) ALL NLR 277. ]  [31:  See also “The Hijab Controversy” The Politico Vol.8 No.8 December 31st, 2018 P12-15. ] 

LEGAL LIMITATIONS TO THE RIGHT TO PRACTICE OR MANIFEST ONE’S RELIGION UNDER THE 1999 CONSTITUTION  
Section 45 of the 1999 Constitution subjects it to limitations which may be prescribed by a law that is “reasonably justifiable in a democratic society in the interest of defence, public order, safety or public health or the protection of the rights of others”. The Supreme Court had course to make a pronouncement on this provision in Medical and Dental Practitioners’ Disciplinary Tribunal vs Okonkwo[footnoteRef:32]. Thus, if the defence, public order, public health, security or safety of the country or some part of it is at stake or threatened, such as during war or during a state of emergency, the state could prescribe limitations to freedom of religion by a law that is considered “reasonably justifiable in a democratic society”. Section 45 also received the attention of the Court of Appeal in Abdulkareem v Lagos State Government[footnoteRef:33], where the court held thus: [32:  (2001) 3 SCNJ 186 at 224. ]  [33:  (2016) 15 NWLR (Pt 1535) 177 at 224. ] 

It is beyond dispute that the Fundamental Human Right enshrined in Section 38 is not absolute, as its enjoyment or even existence is subject to certain exceptions stipulated in Section 45. According to Section 45 the right in Section 38 is not meant to invalidate any law that is reasonably justifiable in a democratic society. 

It is imperative to note that Section 45(1)(a) and (b) of the 1999 Constitution creates a situation which in our view, is rather special. Under these provisions, a law may nevertheless be valid although it limits, varies or derogates from a constitutional provision that guarantees a fundamental right, provided that such a law is “reasonably justifiable in a democratic society”, inter alia ordinarily, the constitution being supreme, any law that is inconsistent with any of its provisions would be void to the extent of the inconsistency[footnoteRef:34]. It is in line with the provisions of Section 45(1)(b) that the Court of Appeal in the case of Esabunar v Faweya[footnoteRef:35] upheld the child’s right to life over the mother’s freedom of religion[footnoteRef:36].     [34:  Section 1(3) of the 1999 Constitution (as amended)  ]  [35:  Ibid.]  [36:  Ibid. ] 


FREEDOM TO CHANGE ONE’S RELIGION UNDER THE 1999 CONSTITUTION 
The 1999 Constitution in Section 38(1) specifically guarantees the right to change one’s religion. However, Islam prohibits conversion from it to any other religion. Such conversion is referred to as Riddah[footnoteRef:37], and is a capital offence in Islam. The principle is inconsistent with the provisions of Section 38(1) of the 1999 Constitution, and to the extent of such inconsistency, should be regarded as null and void, by virtue of the supremacy of the Constitution[footnoteRef:38]. In the words of Bello, CJN: [37:  Ibrahim, H. Practicing Sharia Law: Seven Strategies for Achieving in Sharia Courts (Chicago: America Bar Association, 2012) P24. ]  [38:  Ibid. ] 

There is yet another obstacle to full application of Sharia Law as has been advocated. Section 38(1) of the 1999 Constitution ensures for every person the right to freedom of thought, conscience and religion, including freedom to change religion or belief, whereas under Sharia, Riddah (apostasy) is a capital offence. Consequently, the offence of Riddah is inconsistent with Section 38(1) and by virtue of Section 1, unconstitutional[footnoteRef:39].    [39:  Bello, M. “Sharia in the Light of the Nigerian Constitution”, in M.O. Aboul-Rahman (Ed) Perspectives in Islamic Law and Jurisprudence. Essays in Honour of Justice Muritala Aremu Akunoki (NAMLAS, Ibadan 2001) P71 as quoted by Gamaliel Ibid at P140] 


The distinction between Islamic Law and 1999 Constitution in respect of conversion from Islam to other religion seldom comes up some time in some parts of the country, often in hustled or subdued tones. However, none of the Sharia Penal Codes in the country specifically criminalizes apostasy[footnoteRef:40]. Our understanding of the apparent contradiction between this teaching and the prohibition of apostasy or Riddah is that while “(Muslims) do not force anybody to become a Muslim[footnoteRef:41]”, a person who voluntarily becomes a Muslim commits a capital offence if he chooses to become a non-Muslim thereafter[footnoteRef:42]. [40:  Ibrahim Ibid. ]  [41:  Sa’ad Abubakar, “Don’t Fight, Force anyone to enjoy Islam, Sultan Warns” in Vanguard News, Abuja, July 23rd, 2016.  ]  [42:  Ibid. ] 


PROHIBITION OF INTOLERANCE AND DISCRIMINATION IN NIGERIA   
Religious intolerance may be defined in many different ways. It is said to be similar to and manifest itself in the form of religious fundamentalism and extremism, and that it encompasses bigotry[footnoteRef:43]. In Balogun’s view, religious intolerance is “hostility towards other religion, as well as the inability of religious adherents to harmonize between theories and other aspects of religion[footnoteRef:44]”. In our opinion, in practical terms, it would be difficult to differentiate between religious fundamentalism and extremism and religious intolerance.  [43:  Sampson, I.T. “Religious Violence in Nigeria: Causal Diagnosis and Strategic Recommendations to the State and Religious Communities”. Available at www.ajol.info/index.php/ajcr/article/viewfile/78703/69042 accessed on 21/4/17.  ]  [44:  Balogun, K.A. “Religious Intolerance as a Source of National Disintegration” in Miriam Ikeji-Clarke (Ed) Religion and National Unity, Ibadan, University Press, 1988 quoted in Sampson Ibid.  ] 


CONSTITUTIONAL PROVISIONS RELATING TO RELIGIOUS INTOLERANCE    
Section 10 of the 1999 Constitution prohibits the adoption of an official religion by state. It states:
The government of the federation or of a state shall not adopt any religion as a state religion. 
This provision substantially limits the possibility of the commission of religious intolerance by the state. The adoption of a religion by the state could put the non-official religions in a disadvantaged and vulnerable position and enhance the capacity of state to preparate religious intolerance against those other religions. In a multi-religious country like Nigeria the tendency to discriminate against other religions, especially, the non-dominant ones would be real and palpable. In order to prevent this, Section 42 of the 1999 Constitution prohibits discrimination on the ground of religion, among other things. 

Discrimination on the ground of religion is capable of leading to or being expressed in the form of violation of such other rights as the right to freedom of expression and the press, freedom of assembly, freedom of movement, and the right to acquire and own immovable property. The impairment of these rights would in turn impair the enjoyment of the religion. The combined effect of Sections 10 and 42 would be minimize the possibility of the practice of religious intolerance by the state.

OFFENCES RELATING TO RELIGION    
In Nigeria, some Penal Laws criminalize certain behaviours relating to and affecting religion under the heading “Offences Relating to Religious Worship”[footnoteRef:45]. Also worthy of consideration, in this respect are the provisions of Chapter vi of the Penal Code Law[footnoteRef:46], the provisions of which also border on prohibition of religious intolerance. Section 210 prohibits insulting or inciting contempt of a religious creed.  [45:  See Sections 204 to 206 of the Criminal Code Act, CAP 38, Laws of the Federation of Nigeria 2004. ]  [46:  CAP-P3, Laws of Federation of Nigeria 2004 ] 


Blasphemy has been defined as “contemptuous or irreverent speech about God or things regarded as sacred”[footnoteRef:47]. It has also been defined as “insulting God or any religious or holy person or thing”[footnoteRef:48]. According to An-Na’im, Blasphemy is the use of foul language primarily about Prophet Muhammad (SAW), known as insulting the Prophet (Sabbal-Rasul), God or any of the Prophets and is punishable with death”[footnoteRef:49]. These definitions include blasphemy within the purview of sections 204 and 210 of the Criminal Code Act and the Penal Code respectively. Therefore, any person who commits blasphemy within the meaning ascribe to it by the foregoing definitions, could be dealt with under these laws.  [47:  The New Webster’s Dictionary of the English Language, International Edition (New York: Lexicon International Publishers Guild Group 2004) P102. ]  [48:  Beattie-Moss, M. “Probing Questions: Are there Limits to Freedom of Speech?” Available a http://news/psu.edu/story/341896/2015/27/research/probong-question-are-there-limits-freedom-speech  accessed on January 8th, 2019.  ]  [49:  An-Na’im, A.A. “The Future of Sharia and the Debate in Northern Nigeria”, Ostien, Nasir and Kogelmann (Eds) Comparative Perspective on Sharia in Nigeria, Ibadan: Spectrum Books Limited, 2005, P346.  ] 


FREEDOM OF RELIGION UNDER THE AFRICAN CHARTER ON HUMAN AND PEOPLE’S RIGHTS (RATIFICATION AND ENFORCEMENT) ACT 
The African Charter on Human and People’s Rights has been domesticated in Nigeria as the African Charter on Human and People’s Rights (Ratification and Enforcement) Act, hereinafter referred to as African Charter. By virtue of Section 12 of the 1999 Constitution, this domestication was necessary in order to give the African Charter the weight of law. 

Thus, the provisions of the African Charter became law in Nigeria, upon the commencement of the Act in 1983 and t became mandatory for Nigerian Courts to “give effect to it like all laws falling within judicial powers of the courts”[footnoteRef:50]. In Abacha v Fawehinmi[footnoteRef:51], the status of the African Charter in the Nigerian Legal System was considered and pronounced upon by the Supreme Court. Although, the African Charter, being an Act of the National Assembly, is subordinate to the Constitution, the Supreme Court held that in view of its regional or international flavor, the African Charter is superior to other Acts of the National Assembly and all other status.  [50:  Abacha v Fawehinmi (2001) 1 CHR 20 at 41-42 Para H.A. ]  [51:  Ibid Abacha’s case. ] 


Consequently, the African Charter, having been domesticated as an Act of the National Assembly, is superior to laws or statutes enacted by Houses of Assembly. The African Charter possesses greater vigour and strength than any other domestic statute[footnoteRef:52].  [52:  ] 


FREEDOM OF RELIGION AND THE RIGHT TO PRACTICE ONE’S RELIGION UNDER THE AFRICAN CHARTER ON HUMAN AND PEOPLE’S RIGHTS       
Article 8 of the African Charter guarantees Freedom of Conscience and Religion in the following words:
Article 8:
Freedom of conscience, the profession and free exercise of religion shall be guaranteed. No one may, subject to law and order, be submitted to measures restricting the exercise of these freedoms. 

To the extent that this Article guarantees freedom of conscience and the freedom to profess and freely practice a religion of one’s choice, it is similar to Section 38(1) of the 1999 Constitution. Unlike the 1999 Constitution, however, it does not expressly protect the right to private and public practice of religion or the right to change one’s religion. These, however, maybe found, by inference, from Article 8 itself or some other provisions of the African Charter. 

PROHIBITION OF INTOLERANCE UNDER THE AFRICAN CHARTER   
Apart from guaranteeing freedom of conscience and the right to free practice of religion, the African Charter also prohibits intolerance. Article 3 guarantees equally before the law, for all individuals. This implied reinforces the prohibition of discrimination contained in Section 42 of the 1999 Constitution. Article 28 of the African Charter prohibits discrimination and intolerance, while promoting mutual respect. 

A careful consideration of the provisions of Articles 3, 19 and 28 of the African Charter would reveal the far reaching scope their provisions aimed at dealing with issue of intolerance for any reason, including religion. In any society where there is equality before the law, equality of individuals and peoples, as well as mutual respect amongst persons and groups, without intolerance, discrimination or domination of one by the other, surely, incidents of mistrust, conflict and violence would be reduced to the minimum. 

LIMITATIONS TO THE RIGHT TO FREEDOM OF RELIGION UNDER THE AFRICAN CHARTER      
The guarantee for freedom of religion under the African Charter, as is the position under the 1999 Constitution is not absolute. The charter limits the freedom by providing that a person’s exercise of these freedom maybe subjected to restrictions by law and order. The scope of limitation here is even more fluid than as provided for under the 1999 Constitution, it qualifies the laws that can limit the exercise of the right to freedom of religion, among other rights, as laws that must be reasonably justifiable in a democratic society, the limitation under Article 18 of the African Charter does not contain any qualifications, suggesting thereby that just any law or order could impose measure restricting the exercise of the guaranteed rights. 

STATE OF THE PROTECTION OF RELIGIOUS MINORITIES UNDER THE NIGERIAN LEGAL SYSTEM
There are different kinds and shades of minorities in Nigeria, these include ethnic, linguistic, religious, denominational and sexual minorities. The majority/minority spread is neither nor definite. It varies from place to place, sometimes also from time to time, and fluctuates, in pockets of locations, with periodic geo-political restructuring of the entity, such as when new states or Local Government Areas are created. In such instances, a majority group in a particular part of the country maybe reduced to minority status as one of the entities in the new arrangement, and vice versa. For instance, when Jos East, Jos South and Jos North Local Government Areas were created out of the then Jos Local Government Area, the Hausa Fulani Ethno-Religious group that used to be a small minority in the old Jos Local Government become a significantly major group in the new Jos North Local Government Area, arguably the largest single ethno-religious group in the locality, competing for numerical superiority with the indigenous Afizere, Anaguta and Berom ethno-religious groups[footnoteRef:53]. In the words of Dakas, “failure to accord the issue of minority rights a treatment commensurate with the urgency it deserves is a perilous omission or procrastination”[footnoteRef:54]. [53:  Osten P. Jonah Jang and the Jasawa: Ethno-Religious Conflict in Jos, Nigeria. Available at www.sharia-in-africa.net/.../ethno-religious-conflict...Nigeria/Ostein-Jos.... accessed on November 6, 2018.   ]  [54:  Dakas, D.C.J. “The Minorities Question and Constitutional, Sin in Nigeria: Towards a Concrete Guarantee of Minority Rights under the Nigerian Constitution” in N. Bagudu and D.C.J. Dakas (Eds). The Right to be Different: Perspective on Minority Rights, the Cultural Middle-Belt and Constitutionalism in Nigeria (Jos: League for Human Rights, 2001) P 34.    ] 


ABSENCE OF SPECIFIC PROTECTION OF MINORITY RIGHTS UNDER THE NIGERIAN LEGAL SYSTEM 
Since its inception as a country with Amalgamation of the Northern and Southern Protectorate in 1914, none of Nigeria’s many constitutions[footnoteRef:55] has made any specific provision for the protection of minority rights. In the period preceding the attainment of political independence from British Colonialism on the 1st October, 1960, minority groups in the country became palpably apprehensive of domination and marginalization by the majority Christian Igbo, Muslim Hausa-Fulani and traditionalist Christian/Muslim Yoruba Ethno-religious groups.  [55:  The Pre-Independence Constitutions Included the Clifford’s (1922), Richard’s (1946), Macpherson’s (1951), Littleton’s (1954) Constitutions. ] 


Consequently, during the pre-independence constitutional conference, they made a case for the creation of states that would satisfy their demand for self-determination and allay their fear of domination. At the end of its proceedings the commission recommended the inclusion of a Bill of Rights in the Constitution that was then in the words, instead of accepting the suggestion of the minorities that states be created as a means of addressing their flight[footnoteRef:56].   [56:  Ibid at Dakas P47. ] 


THE NATIONAL HUMAN RIGHTS COMMISSION   
The National Human Rights Commission (Amendment) Act provides for the establishment of the National Human Rights Commission, hereinafter referred to as “the commission” as an institutional mechanism for promoting Human Rights in Nigeria[footnoteRef:57]. The commission is mandated to receive complaints of human rights violations from any person acting in his or her own interest, any person acting on behalf of another person who cannot act in his or her own name, any person acting as a member of or in the interest of a group or class of persons or from an association acting in the interest of its members[footnoteRef:58]. In the discharge of its duties as spelt out in the Act, the commission has investigated several cases of alleged human rights violations at various levels of government and in different parts of the country, such as the alleged killing of eight persons in Zamfara State on allegations of having committed blasphemy[footnoteRef:59] and the alleged police killing of workers in Nasarawa State[footnoteRef:60]. [57:  Section (C2) National Human Right Commission Act. ]  [58: Gasiokwu, M.O.U. Human Rights, History, Ideology and Law (Jos: Fab Anieh (Nigeria) Limited, 2003) P 202-203. ]  [59: Olalekan Adetayo, Ade Adesomosu and Godwin Isenyo, NHRC Begins Probe of Zamfara Killings, Punch Newspapers online, accessed on November 9th, 2018.  ]  [60: Ameh Ejikwonyilo, “NHRC Investigates Killings of Nassarawa workers” the Authority, Abuja August 28th, 2016. ] 


THE FEDERAL CHARACTER COMMISSION 
Both Section 13 and 14 of the Constitution came under Chapter 11 which provides for fundamental objectives and directive principles of state policy. These have been adjudged non-justifiable[footnoteRef:61], and to that extent, it would be impossible to secure the enforcement of any provisions of the entire chapter. However, as regards Section 14(3) and (4), the matter does not end there; Section 153 of the Constitution mandates the creation of the Federal Character Commission to be charged, under Paragraph 8(1) of Part 1 of the Third Schedule to the 1999 Constitution. Consequently, Federal Character Commission (Establishment etc) hereinafter called “Federal Character Act”, with responsibility “to promote, monitor and enforce compliance with the principles of the proportional sharing of all bureaucratic, economic, media and political posts at all levels of governments”[footnoteRef:62]. From the foregoing, it may indeed be stated that “in effect it (the Federal Character Commission) has a duty to enforce compliance with provisions relating to the concept of Federal Character enshrined in the Constitutions”[footnoteRef:63].  [61: Okogie v The Attorney General of Lagos (1981) 2 NCLR 337 at 350. ]  [62: See the Preamble to the Federal Character Act. ]  [63: T. A. Babawale, “Federal Character Commission: An Evaluation,” Available at www.nigerianlawguru.com /…/ FEDERAL %20 CHARACTER %20 COMMISSION %20… accessed on November 4th, 2018. ] 


Nasir also observes that Muslims and Christians are the two dominant religious groups in Nigeria and that “almost the entire gamut of social, political and economic relations revolve around these two identity formations.” Religion is therefore an important identity marker in the country. It is pertinent to take into account the diverse religious formations of the country in the distribution of political positions, infrastructure, and economic opportunities. It is then that it could be said that “there is no predominance of persons from a few states or from a few ethnic or other sectional groups in that government or in any of its agencies”[footnoteRef:64], and this would promote national unity and command national loyalty as required by the Act. It would be noted that from time to time observations and protests have been made to the effect that the Federal Character Concept has “been misused and continued to be abused”[footnoteRef:65], mainly on the ground that “the concept provides mediocrity at the expense of excellent”[footnoteRef:66]. [64:  Section 14(3) of the 1999 Constitution (as amended). ]  [65:  Babawale Ibid. ]  [66:  Ibid. ] 


It is hereby submitted however, that if the Federal Character Commission performs its functions and exercises its power properly, and if “all organs of government, and if all authorities and persons exercising legislative, executive or judicial powers” conform to, observe and apply the Federal Character provisions of Section 14(3) and (4) of the 1999 Constitution, the fear and complaints of deprivation, discrimination and marginalization in the country would be significantly minimized, and causes of conflict and violence drastically reduced. 

CONCLUSION     
Chapter four (iv) of the 1999 Constitution contains the guaranteed for Fundamental Human Rights in Nigeria. Other enactments in the country, such as the African Charter and the Federal Character Commission Act, among others, also guaranteed or reinforce some of human rights and freedoms. These rights and freedoms would not make much meaning without an appropriate framework for their actualization. Consequently, the constitution and other legal enactments provide for establishment of mechanisms for the promotion and enforcement of mechanisms for the promotion and enforcement of the rights. The constitution confers special jurisdiction on the High Court to enforce the Fundamental Rights provisions contained in its Chapter four (iv), the National Human Rights Commission Act empowers the National Human Rights Commission to carry out certain functions that will promote the enjoyment of the human rights guaranteed by the constitution, the Federal Character Commission Act mandate the Federal Character Commission to ensure compliance with the Federal Character principles contained in the 1999 Constitution. We are of the view that the legal framework for the promotion and enforcement of fundamental right in Nigeria is elaborate enough to ensure their promotion, actualization and enjoyment, so far as legal injunctions and postulations are concerned.    
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