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] i T T s sanies have chaneed (1,
"door-to-door”. Several industrial and agricultural companic changed 1y

production methods to be able to use containers for export and capture i,

advantages of combined transport.

F 8 Contextual Framework of Combined Transport ‘
Combined transport(also referred to as Multimodal Transport) 1s t.hf transportation
of goods under a single contract but performed with at least two dlllcrm}l means o
transport. That is to ga)'. the carrier (in a legal sense) is liubl‘c for the entire culrriugc
even though it is performed with several different means of transport (¢.g. rail, sea
and road). The carrier. however. does not have to be in the possession ol all of the
means of transport and in practice usually is not. The carriage is often performed by
using sub-carriers, in legal language often referred to as actual carriers. The carric
that is responsible for the entire carriage is referred to as a I\‘lullinmgzll Transport
Operator (MTO).l It is a win-win situation for Multimodal Transporter.”
The U.N. Multimodal Convention (which has not entered into force and most likely
never will) defines in multimodal transport as follows:

International multimodal transport' means the carriage of goods by at

least two different modes of transport on the basis of a multimodal

transport contract from a place in one country at which the goods are

taken in charge by the multimodal transport operator to a place

designated for delivery situated in a different country.

This definition should be read in conjunction with the definition of the term
“*Multimodal Transport Operator™ (MTO) which provides:
Multimodal Transport Operator means any person who on his own
behalf or through another person acting on his behalf concludes a
multimodal transport contract and who acts as a principal, not as an
agent or on behalf of the consignor or of the carriers participating in
the Multimodal Transport Operations, and who assumes
responsibility for the performance of the contract.*

Simply, Multimodal Transport can be viewed as:
The chain that interconnects different links or modes of transport -air,
sea, and land into one complete process that ensures an efficient and
cost-effective  door-to-door movement of goods under the

'www.wikipedia.org/wiki'multimodal transport assessed on 7th February 2010

“WWW projectmanitor.com assessed on 8" February, 2010

} - 5 . I o *

Article l.‘l of  Multimodal Fransport  Convention of 1980. see also
www.wikipedia.org/wiki/multimodal_transport

* Article 1(2) of Multimodal Transport Convention of 1980

s P

Scanned with CamScanner


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

UpUS Law Journal, Vol. 1, No. 1, 2020 SMH Kosemani & Abdulrazaq O.

e

responsibility of a single transport operator, known as a Multimodal
Trs e . T S
I'ransport Operator (MTO), on one transport document.’

Thus, the main features of a multimodal transport are:

a) The carriage of goods by two or more modes of transport. under one
contract. onc document and one responsible party (MTO) for the cntire
carriage.

b) Who might subcontract the performance of some, or all modes, of the
carriage to other carriers.” The terms “combined transport™ and “intermodal
transport” are often used interchangeably to describe the carriage of goods by
two or more modes of transport.”

3. Brief Evolution of Multimodal Transport

Multimodal transport evolved in connection with the container revolution during the
1960s and *70s. Today. these modes of transports have become the most important
multimodal consignments. However,one must always bear in mind that multimodal
transport is not the same with container transport and multimodal transport is just as
feasible without any form of containers."

Although, the practice might not be new, it evolved with the advent of
containerization in the late 1950's. Since this period, certain important developments
have influenced the modern development of multimodal transport. Governmental
dercgulation of different modes of transport in the late 1970s/carly 1980s permitted
the various modes to cooperate with onc another and to coordinate their operations
in meaningful and innovative ways. Other important developments include the
removal of transport restrictions and the privatization of state-owned transport
enterprises in various parts of the world in the late 1980s.”

It merits mentioning that with the present dynamismin markets and increasingly
changing technologics, however, companices must be flexible to respond rapidly to

5 Sufian Atallah Al-Muhaisen, Vice-President of IMMTA World Free Zone Convention [ZMIR 2005
Int'l Conference22nd April 2005 “Overview of Trends in Multimodal Transport™.

“The glossary of the terms used in combined transport and related field issued by the United
NationslEconomic Commission for Europe (UN/ECE), defines “multimodal transport™as “carriage of
goods by two ormore modes of transport.” The glossary is intended for the work of the three
intergovernmental organizalions.numcly the European Comnmnil)-'_,_lhc LLuropean ‘C(‘nlﬂ‘crcncc of
Ministers of Transport (ECMT) and theUN/ECE. It is, however, specified that the “definitions are not
applicable in their strictest sense (0 the legaland statistical fields, whose relevant documents of

reference exist already.” See document:

TRANS/WP.24/2000/1. _
™Intermodal Transport” has been defined as “the movement of goods in one and the same

loadingunit or road vehicle, which uses successively tw.o or more mod.cs o!‘ lranspo-rl without
handling the goodslhcmsclvcs in changing modes.” "C.ombmc.d "l'ransport" is defined as “intermodal
transport where the majorpart of the European journcy IS .by rail, inland and wfq}crways or sca and any
initial or final Jegs carried out byroad are as short as possible.” See document TRANS/WP.24/2000/1.
*Ibid.
*Ibid.
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4.1 Legal Pluralism

[t is no doubt that multimodal transport represents the carriage by at least two
different modes of transport based upon one single contract. If the transport of good
is performed domestically. the questions of rights, duties and liabilitics will surely
be resolved by reference to national legislation of the given state. But where
international multimodal transport is involved. the situation becomes knotty because
the consignee, consignor and Multimodal Transport Operator (MTO) could be in
different countries. "

Hence, during the past decades. there were attempts 10 establish an international
framework to govern this process. For instance, in 1973. set of rules were created by
the International Chamber of Commerce (ICC) and in 1980, the UN Multimodal
Transport Convention was signed. Although, the UN Multimodal Transport
Convention allows for the creation of a new entity known as Multimodal ‘Transport
Operator (MTO), which could offer to shippers an optional door-to-door system of
liability applying to multimodal transport document, but this convention has so far
received little support. Whereas, the Convention was billed come into forcee, if 30
nations ratify it, up to 2004 only ten nations had. For this reason, in 1990, the
situation compelled commercial parties jointly with UNCTAD to replace the ICC
1973 Combined Transport Rules by the UNCTAD/ICC Rules for Multimodal
Transport Documents. Though, these rules have become commercial prm:lices.ID
they are of a contractual nature and therefore not a suitable means of achieving
international uniformity.'®

Importantly, the United Nations Commission on International Trade Law
(UNCITRAL) in 1996 initiated a comprehensive international convention on
multimodal transport that would be ratified and adopted into law by a majority of
nations. To this end, at its 34"meeting in 2001, the Commission established a
Working Group and entrusted it with the task of preparing legislative instrument on
issues relating to the international carriage of goods to wit: the scope of application.
he carrier. the period of responsibility of the carrier, obligations of
of the carrier and transport documents™. In recent time, the
Working Group began consideration of a “Draft Instrument on Transport Law™ to
apply to multimodal transport involving a sea leg. This is an issuc of utmost
importance which no doubt requires the attention of all entities interested in
facilitating global trade. It was the beliel ofthe International Multimodal
Transportation Association (IMTA)that it is crucial that all countries, particularly
the developing ones 10 participate in the deliberations to ensure their interests are

taken into account.

obligations of t
the shipper, liability

Mgufian Atallah Al-Muhaisen,"Overview of Trends in Multimodal Transport™ World Free Zone

Convention-1ZMIR 2005 Int’l Conference22nd April 2005 available at www.
% That is new FIATA FBL, new BIMCO COMBIDOC, IMMTADOC.

"Ibid.
"Ibid.
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Essentially, procedural bottlenecks like Customs clearance, sales tax and licerss;
should be removed and where this is done, it will reduce the transit time i
transportation of goods by 40-50 per cent. The load bearing capacity of trang
vehicles should be increased.

5. Mandatory Application of Regulation and Control of Multimod!
Transport
Whilg c_onsidering the applicability of the Multimodal Transport Convention ¢
1980.,n is important to consider the place for the taking in charge of the goodst
Multlqual Transport Operator as stated in the Multimodal Transport con
loc§ned in a contracting state. It is also essential to take into account the place
delivery of goods by the Multimodal Transport Operator as provided for in®
mulqmodal transport contact located in a contracting state.>’ After the conclusio-”'fi
m?;ug?d?\ > such contact shall be mandatory governed by the provisie®
bct\\'eenn;\:::lltli()r:;d ?I;"d nothing shall affect the right ofthe consignor 10 Cho;-::
T —. zﬁ,b,lr,a“SPO“ and segmented transport.”> However. the CO“"":Z;
to the regulation znc;cl ity of other international convention or national 1aV reli;t_'
This Convemi(z)'::roholf‘ranspon operation. The Convention provides d
el e M incompatible il 1
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trol of transport operations.
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This Convention shall not affect the right of cach State to .rcgul;uc
and control at the national level multimodal transport opcerations and
multimodal transport operators, including the right to take measures
relating to consultations. especially before the introduction ol new
technologies. and services, between multimodal transport operators.
shippers. shippers' organizations and appropriate national authorities
on terms and conditions of service: licensing of multimodal transport
operators: participation in transport; and all other steps in the national
cconomic and commercial interest.”*

The multimodal transport operator shall comply with the applicable
law of the country in which he operates and with the provisions of
this Convention.”

6. Documentation of Multimodal Transport Contract
When the goods are taken in charge by the Multimodal Transport Operator, he shall
issue a Multimodal Transport Document which, at the option of the consignor. The
Multimodal Transport Document shall be signed by the Multimodal Transport
operator or by a person having authority from him. The signature on the multimodal
transport document may be in handwriting, printed in facsimile, perforated. stamped.
in symbols, or made by any other mechanical or electronic means. if inconsistent
with the law of the country where the multimodal transport document is
issued.2°Thereafter, the Multimodal Transport Operator, after having taken the
goods in charge, shall deliver to the consignor a rcadable document containing all
the particulars so recorded, and such document shall for the purposes of the
provisions of this Convention be deemed to be a multimodal transport document.”’
The Multimodal Transport Document shall contain the following particulars:

i. The apparent condition of the goods

ii. The name and principal place of the Multimodal Transport Operator.

iii. The name of the consignor

iv. The consignee, if named by the consignor;

v. The place and date of taking in charge of the goods by the Multimodal

Transport Operator:

vi. The place of delivery of the goods:
vii. The date or the period of delivery of the goods at the place of delivery, if

expressly agreed upon between the parties;
viil. A statement indicating whether the multimodal transport document is

negotiable or non-negotiable:
ix. The place and date of issue of the multimodal transport document;

:: Article 4 (2) of Multimodal Transport Convention of 1980.
;6 Article 4 (3) of Multimodal Transport Convention of 1980.
-_Article 5 (1-4) of Multimodal Transport Convention of 1980.
" ibid
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by reference to the international convention or national law applicable to the
Unimodal stage of transport during which the damage occurred.

The Convention adopts a uniform system of liability of the MTO for both localized
and non-localized damage,” except that in cases of localized damage the limits of
liability are to be determined by reference to the applicable International Convention
or mundatorv}National Law which provide a higher limit of liability than that of the
Convention.”” This approach. which is not entirely the “uni(’orm".' is known as the
“Modified Network™ system. i

The period of responsibility of the MTO includes the entire period during which he
is in charge of the goods, that is from the time he takes the goods in his c];aruc to the
time of the dcli\'cry.34 The MTO is also liable for the acts and omission;~ of his
servant or agent or any other person of whose services he makes use for the
performance of the contract.”

8. Delay in delivery
This occurs when the goods have not been delivered within the time expressly
agreed upon or in the absence of such agreement. within the time which itwould be
rcaso}rzal‘)lc to require of a diligent MTO, having regard to the circumstance of the
case.’®If the goods have not been delivered within 90 consecutive days following the
date of delivery determined according to Article 16(2). the claimant may treat the
goods as lost.>"However, notwithstanding this provision, the MTO is not liable if he
proves that the loss, damage or delay in delivery was caused by onc or more of the

following:
a. Act or neglect of the consignor, the consignee or their representatives or
agents;

. Insufficiency or defective packing of the goods, their marks or numbers;
c. Handling, loading, unloading and stowage of the goods effected by the
consignor, the consignee or their agents;
d. Inherent vice or defect in the goods;
Strike, lock-out. stoppage or restraint of labour beyond the control of the

MTO.*

9. Limitation of Liability
There are limitations to the liability of the MTO. The MTO’s liability for loss of or

damage to goods is to be limited to an amount not exceeding 920 units of account
per package or other shipping unit, or 275 units of account per kilogram of gross

Z(Article 16 (1)) of Multimodal Transport Convention of 1980.
“(Article 19) of Multimodal Transport Convention of 1980.
*(Article 14) of Multimodal Transport Convention of 1980.
¥(Anticle 15) of Multimodal Transport Convention of 1980.

" Article 16(2) of Multimodal Transport Convention of 1980.

Y Article 16(3) of Multimodal Transport Convention of 1980.
% Rule 5.4 of the UNCTAD/ICC Rules on “defences of carriage by sea or inland waterways.”
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party. including a consignee, who acted in reliance on the description
of the goods in the multimodal transport document issued.*
10. Period of Responsibility
The period of responsibility of the multimodal transport operator for the goods under
this Convention covers the period from the time he takes the goods in his charge to
the time of their delivery.” For the purpose of this provision. the multimodal
transport operator is deemed to be in charge of the good from the time he has taken
over the goods from:
a. The consignor or a person acting on his behalf: or
b. An authority or other third party to whom, pursuant to law or relations

applicable at the place of taking in charge, the goods must be handed over
for transport:

However, the liability arises where he has delivered the goods:

a. By handing over the goods to the consignee; or

b. In case where the consignee does not receive the goodsfrom the
multimodal transport operator. placing them at the disposal of the
consignee in accordance with the multimodal transport contract or with
the law or with the usage of the particular trade applicable at the place of
delivery: or

c. By handing over the goods to another third party to whom. pursuant to
law or regulations applicable at the place of delivery, the goods must be
handed over.**

11. Liability of the Multimodal Transport for his Servants and Agents
The MTO will also be vicariously responsible for acts and omissions of his servants
or agents, when acting within the scope of their employment, or of any person of
whose services he makes use for the performance of the contract, as if such acts or
omissions were of his own."

12. Notice of Loss, Damage or Delay
Except notice of loss or damage which specifies the general nature of such loss or
damage, is given in writing by the consignee to the multimodal transport operator
not later than the working day after the day when the goods were handed over to the
consignee, such handing over is prima facie evidence of the delivery by the
multimodal transport operator of the goods as described in the multimodal transport
document.**Where the loss or damage is not apparent, the provisions of paragraph 1
of this article apply correspondingly if notice in writing is not given within six
consecutive days after the day when the goods were handed over to the

“ Anticle 11 of Multimodal Transport Convention of 1980.

** Article 14 (1) of Multimodal Transport Convention of 1980.

“ Article 14 (2) (a-b) of Multimodal Transport Convention of 1980.
* Article 15 of Multimodal Transport Convention of 1980.

“ Article 24 (1), Multimodal Transport Convention, 1980.
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consignee.'If the state of the goo.ds. at the tlmc_the)cfct\;\;)erzcb;?;:gc;ar(l)i\ézr 1.0 lh.g
consignee has been the subject of a joint S}lrvc?/ or inspe: o or thej,
authorised representatives at the place. of delivery, nolxc.c . 4% ced no p,
given of loss or damage ascertained during such survey or mspe]c 1(?n. |
Consequently, in the case of any actual_ or apprchcpdcd 0SS or dam‘ag‘c the
multimodal transport operator and the consignee shall give all reasonable facilitieg
to each other for inspecting and tallying the goods. .Thcre‘shall be no compensatiop
payable to the claimant for loss resulting from delay in dcll.vcry unless:

i Notice has been given in writing to the multimodal transport operatoy
within 60 consecutive days after the day when the goods were delivereq
by handing over to the consignee: or

il. When the consignee has been notified that the goods have been delivereq
in accordance with paragraph 2 (b) (ii) or (iii) of article 14.

13. Assessment of Compensation

In order to assess the compensation in relation to the liability of the operatorsof the
multimodal transport, articles of the UNCTAD/ICC and MT Convention in
providing for the compensation for loss or damage to the goods to be assessed by
reference to the value of the goods at the place and time of their delivery to the
consignee or at the place and the time when they should have been delivered in
accordance with the MT contract. The value of the goods is to be determined
according to the current commodity exchange price or if there is no such price,
according to the current market price or, if there is no commodity exchange price or
current market price, by reference to the normal value of goods of the same kind and
quality.

14. Time-Bar for Legal Proceedings
Although, multimodal transportation allows for arbitration,” the Multimodal

note that if notiﬁcat_ion is not made in writing, stating the nature and main
par.tlculars of the claim, within six months after the day when the goods were
delivered or, where the goods have not been delivered, after the day on which they

sho.uldslluave been delivered, the action shall be time-barred at the expiry of this
period.’

bl . o i
Asticle23 (1 )of Multimodal Transport Convention of 1980

-12 -

Scanned with CamScanner


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

upUS Law Journal, Vol. 1, No. 1, 2020 S.M.H Kosemani & Abdulrazaq O.

For the purpose of calculating the time bar, the limitation period commences on the
day after the day on which the multimodal transport operator has delivered the
goods or part thercofl or, where the goods have not been delivered, on the day after
the last day on which the goods should have been delivered.** The person against
whom a claim is made may at any time during the running of the limitation period
extend that period by a declaration in writing to the claimant. This period may be
further extended by another declaration or declarations.™

Thus. a recourse action by the MTO for indemnity against sub-contractors is
possible even after the expiration of limitation period, provided that it is permitted
under the law of the State where proceedings are instituted and that it is not contrary
to the provisions of another applicable international convention.””

The Convention includes extensive provisions on documentation covering
negotiable and non-negotiable multimodal transport documents, their contents,
reservations and evidentiary effect.”

The parties, especially has a wide option to institute an action for claims relating to
international multimodal transport whereby the plaintiff could sue in one of the
following places:

i The principal place of business or residence of the defendant:

il. The place where the Multimodal Transport contract was made;

i, The place of taking the goods in charge or the place of delivery: or

v. Any other place agreed upon and evidenced in the Multimodal Transport

document.”®

15. Conclusion

This paperattempts to provide an overview of the laws and regulations concerning
multimodal transport which have been ratified at the international level. As it is
crystal appears from the discussion, some jurisdictions have adopted the network
liability system making the liability of the MTO(in case of localized damage)
subject to the provisions of mandatory international convention or national law
applicable to the particular stage of transport during which the loss or damage
occurred. Hence, the liability of the Multimodal Transport Operators changes
depending on where the loss or damage takes place. In case of non-localized damage
the MTO’s liability is often made subject to general provisions of the law, which
may not be casily determined in every case.A number of legislations, following the
approach of the MT Convention, adopt modified network liability system based on
presumed fault or neglect. These laws derive extensively from the provisions of the
MT Convention and of the UNCTAD/ICC Rules for Multimodal Transport
Documents.

2 Article 25 (2) of Multimodal Transport Convention of 1980.

* Article 25 (3) of Multimodal Transport Convention of 1980.
*(Article 25) of Multimodal Transport Convention of 1980.
*(Atticles 5 to 10) of Multimodal Transport Convention of 1980.
*(Article 26) of Multimodal Transport Convention of 1980.
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i nsport contracts w
In gencral, these laws and regulations apply 1‘; I:]mhgz;s;;]ilrellocgled = e Co:nlmllcrl\].
e oo 1ol G s - delivery, of the » .-
the i charge. o! ‘ 1 laws and regulations have a much wide,
cnacting the law. That is to say that such S .5k Bhi EoB S
M ined to the parllculal country or the region, The
scope of application and are not confine f mandatory nature and ofp
enacted laws and regulations are in general ol mai o -
- 4 i | stipulations to the contrary are null anq
specifically provide that any contractual sup sed to derogate from th
void. Thus, standard terms and conditions may not be use ese
laws. : . TN :
Clearly the desire to reach uniformity of the law governing mult.lmcci)dbdl tlanspm:l is
far from being achieved. The present situation may be (.:haracterlzle : ] funcert'amty
as to the law applicable to multimodal transport operatlons..The .acli ((j)_ a uquml
liability regime in force, diverse national laws and regl'llat‘lons‘lpc uding varying
approaches on central issues such as the liability system, limits of 'llabl].lty. lxme-rb‘ar.
etc., make it difficult for the parties to assess in advance thc? risks involved.The
problem also arises if the loss is not localized and the stage of transport where the
loss or damage occurred is not identified. In practice, standard terms documents
which include varying liability provisions are normally used. but since these are
contractual. they are usually subject to mandatory and divergent national laws and
regulations. The situation is even more complicated where the damage has occurred
gradually and during the entire process of transportation.
The present dis-unified and highly unsatisfactory situation regarding cargo liability
regimes in general and multimodal transport in particular, has prompted a number of
organizations to initiate investigations into possible measures to improve the

situation. The solutions proposed vary from the preparation of a new set of model
laws, 1o a mandatory international convention or

_ an a non-mandatory international
convention, similar to the UN Convention on the Int

ernational Sale of Goods 1980,

; . ; ective in promoting uniformity. While a
manc?alory' international convention would, in principle, be the best means of
Sreating mternat.lonaI uniformity, experience has shown that international
conventions are dlfﬁcul.t to negotiate and very slow to enter into force. After twenty
years, 1hp UN Con\ren1}011 on International Multimodal Transport r G e had no’t
entered into force and is unlikely to Pt l Gigods; has I

: ; i, 0 s0 in the near f L
proportion of its provisions have been used in lhel s although a significan

national and regional/sub regional legislation P SREOm Gl & Bl B
Importantly, the nature ang .

a widely acceptable sojy; peration are ¢

tion. The adopti ;

ST . ion :
solutions would contripyye to already e\'isgng un?:inm'd]
‘ ain

thus work to the detrimen, of the internationa| commu

ssential in order to arrive !
vidual national or regional

ty and lack of uniformity and
nity.
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