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T :
RIJ\CNALL\ EXPOSED PERSONS TO FAIR TRIAL
CONSTITYTY COURTS: PIECING THROUGH THE
ONAL AND ISLAMIC PERSPECTIVES

ABDULFATAI 0. SAMBO*

ABSTRACT

The right 1o Jair 1

al is . . ,
has tak, .18 a fundamental aspect in human rights discourse that

en .
necessitatescilzze;zll;lsir\f;?ie. This is beca.use. the prorec.!ion (?f this,rig-hf
continued application 1, ; Oj[”. o‘ther constitutionally ordained rights. Yet, its
grand corruprion remas 0 zt{ca.lly Exp(?sed. Persons (PEPs) accu.sed-of
Constitution, theye ore ina;"Celra.m. .Desprfes its safenga)'ds by thc" ngerm'n
trial by the gy enforeon equaczes. in {he n'nple.mentat{on of the' right to fair
seeks 10 make g e efrt age':ncm.s in Nigeria. In .VICW of t/ns,. the paper
trial as provided o Zx‘z?osmon'mfo' the persgect_zves of the rzg'ht 10 fa.u'
Jpstaos il I;JHE er the. Nigerian Co.nslzfunon and .Islcfmzc. law z.n
I reforms in areq e 1"s e'ntztlleme.nt t.o fair trial. T) {1e objecn‘ve ‘IS _to a{d
s of fair trial in Nigeria and other similar jurisdictions in
the world. Also, the comparative analysis with Islamic positions will benefit
some States in the Northern Nigeria that are implementing the Islamic law as
part of their legal system and other similar jurisdictions. In this paper,
various constitutional provisions in Nigeria and the authors’ experience in
the area of criminal trials are used. The paper found that the application of
the guaranteed rights to fair trial to the PEPs accused of grand corruption
have been abused as PEPsare being treated above common accused. Yel,
every person is equal before the law in from constitutional and Islamic
viewpoints. 1t is suggested that the PEPs should be denied certain right to
fair trial such as right to bail, presumption of innocence and some other
rights identified in this paper. This is due to the pervasive nature of
corruption by the PEPs and the adverse impacts of their actions on the
nation’s integrity, resources and stability.
Key words: Fair Trial, Human Rights, Criminal Justice, PEPs, Nigerian

Constitution, Islamic law.
igeri ior Lecturer.
dvocate of the supreme Court of ngerlf’z, Senixor ]
ol University of Ilorin, Nigeria. Email:fataisambo@yahoo.com.
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INTRODUCTION

: ohts discourse. This
The right to fair trial has assumed a very significant aspect of humaannisrelih;dministration of
is because of its importance in realizing efficient and \.w”_or'gterest of public morality,
Justice.! These rights are not only vital but also essential in th.e n the fundamental rights
public safety anc; in interest of preserving and safeguardlljlg :a] also ensures equity,
guaranteed t'he most nations’ constitutions.” The access 10 fal,r :lathe state but also in
equality and fairly in the administration of justice not ?nly g long as the courts still
international community. The right cannot be denied or abridged Sosonv\vhv many human
exist and perform their constitutional roles.> This could be the reiz have i;lcorporated the
rights instruments and the constitutions of many states of the wo'r » and it is often used
right to fair trial.* The term ‘fair trial’ is similar to ‘fair hear]?ghaaring which has the
interchangeably.® Fair trial is wider in scope than fair hearing. Fair he
two elements of not being a judge in one’s cause and not c'on(%em"] he administration of
therefore an element of fair trial. It ensures equity and _]USt.ICC in t 51 oflieh fat
Justice especially where it has to do with criminal matters. It is an essex; e Tinter o i
protects people against the arbitrary use of criminal justice system DY
agency because it embodies basic civil rights and important rule of law.

ing a person unheard is

In line with the current Administration’s 3 point agenda, since 3 ¥2 years, there has been
series of arrests, detention and prosecution of Politically Exposed }?ersons (PE.PS) on
account of alleged grand corruption.5There have been mind boggling revelatlo.ns of
endemic looting and criminal diversion of public funds.” Yet, successful prosecutlor-l or
conclusion of these cases has been a daunting task. In fact, the President expressed serious
displeasure and frustration on the deleterious roles played by the courts in the trial of these

' Lemmens, P. ‘The Right to a Fair Trial And its Multiple Manifestations.” In E. Brems & J. Gerards (Eds.),
Shaping Rights in the ECHR: The Role of the European Court of Human Rights in Determining the Scope
of Human Rights 2014, 294-314. Cambridge Books Online: Cambridge University Press; Doswald-Beck,
Louise. Fair Trial. Right to. International Protection, Max Planck Encyclopedia of Public International
Law.

? International Constitutional Law website: http://www.servat.unibe.ch/icl/ accessed on the 24% day of May,
2012.

¥ http://wwwl .umn.edwhumanrts/demo/subcomma46detainees.htm] for United Nations
Doc,E/CN.4/Sub.2/1994/24 of 3 June, 1994, accessed on 14/01/2011.

* See Articles 6-12,15,16,18 of the Arab Charter on Human Rights (1994),Article 19 of the Cairo
Declaration on Human Rights In Islam (1990), Articles 3,6,and 7 of the African Charter on Human and
Peoples’ Rights (ACHPR) (1981), Articles 3, 7-10 of the American Convention on Human
Rights(ACHR)(1969), Articles 5-7 European Convention for the Protection of Human Rights and
Fundamental Freedoms(ECHR)(1950).  See also International Constitutional Law  website:
http://www.servat.unibe.ch/icl/ accessed on the 9" January 2010. .

: ’l§hee ésiyaclicy M:Jhammed v Kano Native Authority (1968) 1 All NLR 424,

e Guardian Nigeria: Politically Exposed Persons - Issue isi
https://allafrica.com/stories/ZO1605 110560.html Accessecsi ?)’r])dl?;}t)evrzn?;esrmZg(; i; ey 2016

7 0o
Eme 0.1 (2012), Politically Exposed Persons and April 2011. Genera Elections in Nigeria: Challenges

before Anti-Corruption Agencies, paper read at the Int i iti i i
held at Madrid betan 3£ it ernational Political Science Association Conference
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atin . L.
g to the right to fair trials of these PEPs. Hence,

Mt
ich academ;e dise ¢ned and fight back.

comparative Perspect;
because of (he fact tclm,C
.cacl'l other in dealin ]
:}l:suc; is always geg
erefor
th righct: to lljzl.ke a Critica] ey
to fair trial ip rel::'po
101

Ourge
€ seems g

at um the constjy
1€ two leg

: With the issu
< led 10 the ser

llli':)?;el i\:grloachiﬁg the right to fair trial from a
ﬂljllriSpmd;n slamic law. This is no doubt important
& of fair tria] (":re} ?e?ds to benefit one or two things from
ving the im‘er‘e 1is l.S m.ore so that ‘every legal system of
sition into St. of justice. The objective of the paper is

o the different perspectives to the protection of

therefore divj
1vided : 1 to Politi
major]y into f olitically Exposed Persons (PEPs). The paper is
IVe parts apart from the introduction. The first part

examines the PE
relation to fajr tfiZland .lhe issue of fair trial. T
Nigeria and under g while comparing the m-a_ he second pz'n't examine's.pre-trial rights in
trial during e pende Islamic law, The e lnrtfeatl'xres with thf.e.pos.ltlon of Ehe law i.n
Nigerian Constirr ency of an actio : }?a makes a'n e).cposmon into t.he right to fair
_ nstitution and Isjam; in relation to on fair trial and the position under the
re'lah(?n to fair trial whie CS amlc.law. The fourth part examines the post-trial rights in
nge.rla and under the ISlamioTparmg the main features with the position of the law in
applicable in both civil ang " aw. The last part concludes the paper. Although fair trial is
criminal action, the paper emphasizes on criminal action for a

proper expositi i
position of the positions in relation to PEPs

POLITICALLY EXPOSED PERSONS AND FAIR TRIAL

The mainstream a : -
nd the social media together with the lawyers, especially the senior ones

:g::rvzt:ja;];iiet;egh‘:’zr égainst Cor'r.uption.8 The usual ground is that fair trial is not
oosE gainst corruption of the PEPs. The EFCC has taken a bold step of
indicting some lawyers and judges in this respect.? The government has been urged to
fight corruption to an extent permitted by the rule of law and fair trial. Nevertheless, some
lawyers have taken this advantage to frustrate the prosecution of the PEPs of corruption.
The media and lawyers have advocated for the right of these PEPs to fair trials as if the
right only applies to the PEPs.!? The bodies never bothered about the fact that 67.6% out

of the 75,176, 000 prison inmates as at 15 October, 2018 are awaiting trial in violation of

nt of the politically Exposed Persons in the Fight against Corruption’. May 8
ddress delivered by Femi Falana SAN at the round-table convenec‘l\I b\ ?he

:onal law, Facult of Law, University of Lagos at the Nigenan
e S y March 27, 2016.Available  at

“The Treatme

8 Femi Falana,
e keynote

2016 Being th

Department of Jurisprudenc : =

Inslt)itute of Advanced Legal Studies, Akoka Lagos or}: tion .Accessed ~on 15
hitps://www.thecable ng/treatment-POliticall)"Cxposed'P"rs‘ms'flg t-corruption -

e \ ' e
November 2018. o 0.1 ‘EFCC and Politically Exposed Politicians in Post
’ A.0. &Eme, Y% :

> Okpaga A UBWE e Qn)”; }g:)vernors who lost Elections,’(2012), Oman Chapter of Arabian Joucee]

An Analysis O = February Edition, Pp.74 -9%:

2011 Elections: oview (A 1BMR) 1, (7),

of Business and
10 Ibid.
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Wt hoko haram before

. . s ) 70 s je
the right to tair trial."! They were not concerned about (he 70 ¢ old
nedin and lawyerg

. | V ‘ \ : we ) I|'.
to death on national TVs for demanding for weapons peeded to 1t

v ) > B ' . llc l
20157 However, as . ok chained, !
> CVEr, iN SO0 S \ \ ‘|||L‘d or lep .
oon as looters are hande minals Lot been hitherto trented
non ¢r ¢

ste

ek - y : - n(||
\llllk I\ FOISC lhb Issue of tar ||»||l| as il !ll(‘ comi h ll‘iCd l‘()l' l«'”l'l’llpli()n |
2 n oA ,' T'
mn (h(“ manner. The usual lﬂl\}{llllplv of the I)l{ll?‘. \\'llt‘l\ nrre (| o1

that they are being *persecuted’,
[financial Action Task Force

to the g s
nt public function. hese

A Politically Exposed Persons (PEPS), according

(FATF), are persons who have been entrusted with o prnminc'

PEPs, due to their position and influence, are in positions which
PLPs are spec .

f-recognizance despite s

blic officers who are standing

i subjected to endless delay,
[uded. As soon as bail is

are subject to abuse of
inlly treated in terms of

office, corruption or financial crimes. In Nigerio, aling billions
< “

being given bail on light terms or sometimes on §¢
of naira or dollars. In fact, there are currently 55 former pu
trial for alleged stealing of N1.3 trillion whose cases have bee
Since 2007, the trials of these PEPs have not yet been conc : . | .
granted, the PEPs with the help of lawyers, the media and sometimes .lhc Judgcs', use their
looted funds to frustrate the trial through delays, legal technicalities such as stay .of
proceedings and incessant adjournments and other corrupt acts. These delays occur at trial

and appellate levels. In some cases, trials are successfully stalled.

e act of frustrating cascs of corruption by the
N1 the appellant who was

governor of Plateau

Thus, the Supreme Court has condemned th
PEPs all in the guise of fair trial. InJoshua Dariye v FR

charged with the stealing of N1.2 billion ecological fund while he was .
state filed a preliminary objection against the jurisdiction of the Federal Capital Territory

High Court to try the case. Although the application was dismissed by both the trial court
and the Court of Appeal the trial was suspended for 8 years. In dismissing the appeal the
Supreme Court (per Ngwuta JSC) condemned the delay tactics as “a sad commentary on
our fight against corruption.” In concurring with the judgment, Nweze JSC said: “1 have
noticed a worrisome trend in most recent time, particularly among politically exposed
citizens of this great country, imagining that they are above the laws of the land, have
perfected some dubious tactics of delaying their trial when they run into conflict with the

law.”1?

Nonetheless, the negative impact of the wanton looting of the nation’s resources by the
PEPs has been seriously felt by the society. Thus, the stealing of money meant for job

' World Prison Brief Data: Institute for Criminal Policy Research. Available at
www.prisonstudies.org>country>nigeria. Accessed on 22 November, 2018.

12 Ibid.
13 bid. see also World Bank (2007), Politically Exposed Persons — A Policy Paper on Strengthening

Preventive Measures, Washington DC: World Bank.
14 (2015) 10 NWLR (1267).

15 Ibid.
e ——————————————
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person has a right against unlawful arrest and detention

ompetent court for trial.

\—\S\“ S O™
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-~ n——— 4U DUMmMose . . —
{he Constnution provides Purpe s of bringing the offenderto a ¢
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with the provision on the Jgw ! Also. detention of a person must be in strict compliance
qon e law M In 3 sian . . .

In 2 situation where a person is unlawtully detained. such

ntlad o
ttled o compensation,!
SWaaldin,

issue of unlawful

[he positon under Islamic law is the S im juri '

arrest and detendon should b; i w\ ;‘m moff ;\111\511m - .opmt’ o

e B the faf comn:;: .n:; rimed.“ In tact, Il‘lC:\‘ opme that acchsed shoulc.l be at

e 6T Ofimu: - .\n};; mere :1ccus‘:mon {5 n?l sufhcnel-n to justify the
arceration.”! Judge Abu-Youssef, of Abu Hanifah School was

after referred to as “the
other laws

¢ Federal Republic of Nigeria. 1999 for (herein

3 person’s liberty may be deprived. This is in addition to

vinal trial in Nigeria such as the criminal procedure Act, criminal

. Arrest may be warrant or without warrant depending on the provision of

e . 2 U ces of each case.

17 However should be noted that illegality of arrest in Nigeria does not vitiate the criminal trial where the

pecesstully brought before the court.

—g of the Constitution.

. n 33 (6) of the Constitution where it provides that a person. who is unlawtully arrested or

ined. shall be entitled t© compensation and public apology from the appropriate authority or person

v law, A person may also be detained in connection with the commission of a crime or to

prevent the person from committing offences where there is a reasonable ground for such suspicion
detention) and detention could be for the purpose of executing order of court in relation to

ce. See generally section 35(1D) (a) (o) of the Constitution.

of Individual under Islamic Procedure’, in M.C. bassiouni. (ed.), The Islamic

also Article § of the Universal Islamic Declaration of Human Rights, 1981

ss charges in court.
assumption of a iraditional extended family where collective
_and an uneasy distrust of strangers flight would have been
However, the social and
and M Yerushalmi,

Ly
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/i
l(h

1
[
£
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(preventive
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2 See AM. Awad. ‘The Rights
7 Sysrem.102-104, See
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ack of mobility
accused where he
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21 This prescription Was

o families. the | : ‘ ‘ :
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obligation of th ;

difficult or impassible for the ' . (
ealities do not make this practicable. See M. Lippman. S

J Procedure: An Introduction (New York WestPort, London, 1988) 62. Some
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U'. . P H . { .
N the view that pre- trinl detention is not rccnp,ninc(l under lnlmm‘c law. l‘lb p(.nmul Ol
1t the Prophet and his successor, Abu-Bakr, did not have any prison of 1o

guilty of criminal act and that Abu-Bakr warne igolated defendant if starveq

d that an ' frial
woul y seCUR et ; gtarved, frightenc
| not be secure and would incriminate himsel starved, frightencd o

{ the more if

imprisoned,?
ed during the period of the

¢ of this right was realiz .
The implementation of thig

Thus, it is evident that the practic

P"'“Ph'ﬂ (s.0.w.) and the caliphs, based on [slamic positions. |
right under the Nigerian legal system today appears to be a miragc'nThis 15 bc'causc there
are many situations where people are detained pending their trials. This s J0nomal
measure infringed upon the rights to fair trial of the accused. This i usually not applicable

to the PEPs in Nigeria compared to ordinary citizens who are detained for a long time

without trial.
Another right that aids the fair trial of the accused is the right o information. In Nigeria, a
his arrest at the time of arrest

person arrested has the right to be informed of the reason for
except he is caught committing the offence by the law enforcement agency, in the

language he or she understand and must be transmitted in writing the facts and reasons for
his arrest within twenty four hours.2An accused also has similar right under Islamic law to
be informed of the offence he is alleged to have committed promptly. He is also to be
shown the material if any, to be used as evidence against him and must be given an
opportunity to refute the allegations.?> This was well practiced during the period of the
Prophet and the caliphs. However, practice shows that the law enforcement agents do not
comply with these rights in many occasions. Many accused are being detained for a period
of time without being informed of the nature of the offence they are alleged to have

committed. This also does not usually apply to PEPs.

d has the right against delay charge and trial. The right here

implies that an accused is entitled to be taken before a competent court of law as soon as
unnecessary awaiting trial or delay in the

he is arrested without being subjected to
dispensation of justice. The Nigerian Constitution prohibits delay in being charged to court

In the same vein, an accuse

he accxllse(.i if rel'eas?d is likely to jump bail or run away or where the accused if
fare with investigation. Others are of the view that detention should only be made
that lacks piety while others limit the detention period not to be more than one

see A.M. Awad.Ibid.
before trial also interferes with the freedom of movement prescribed in Islamic

ound to believe that t
released is likely to inter
in respect of an accused
month. For more on this,

22 |pid. detaining a person

Jlaw. See Q67:15.
23 Gee A. O. Sambo and K. Quadri ‘Right to Fair Trial: An Expository Stud igeri i
. i y of the Nigerian and [slamic
Pcrspectwes.’(ZOlZ) 7(1-2) Indian Journal of Human Rights and Social Justice, 37-56. :
f the Federal Republic of Nigeria, 1999 which provides that any p

24 Gee section 35(3) Constitution 0
arrested or detained shall be informed in writing within twenty four hours in the language he understands

the facts and grounds of his arrest or detention.
25 Gee A.O. Sherif, ‘Generalities on Criminal Procedure Under Islamic Sharia’ in M. AbdulHaleem

Criminal Justice in Islam (1.B. Tauris, London, New Y ork, 2003) 1 -16.

erson

(eds),
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sitiidtion wihsre . N. The right to bail is als ail. ‘lhls Posnuon applies to the Nigerian and
———— 3 PErson is unnecesens also .conbtllutlonally guaranteed in Nigeria. In a
e dbovc, he maq ' sarily detained more than the specified number of days
procedure seeking 1o ¢ ([‘y bring an action under fundamental human rights enforccmc);n
such other orders g4 lhenczrcC th.is right and the Court may issue habeas corpus order or
also gives the accused 1hcurr-1’::“"ksjust to release the accused from custody.?8Islamic law
custody unnecessarily for "lgl t to be fxdmittcd on bail so that the accused will not be in
principle in Islam and Qur"an (\’:B PCNO(.i of time. R.cspcct for individual is a cardinal
practiced during the - pcriOda;?SI :;galrlst pcrsccutlo.n in many verses.2? This was well
right to bail is not well il S amlf: rulc.. Ex;.)ent.:nce over the years reveal that thf:
pfoseeion Wikl ey sl hmindk practised in nger‘la. Many accused persons av~fan
Also. even though it b .e cu§tody of the-ngerl.an law cnf(?n?emcnt agencxes‘.
’ gh it is expressly written in many police stations that bail is free and that it

is a right, the practices in many stations are not the same.

IS entit]e

hich defines reasonable time to mean in the case of an arrest taking

26 See section 35 (5) of the Constitution W
diction within a radius of forty kilometer, 2 period of

place within where there is court of competent juris
one day and in such other cases, a period of two days or such longer period as in the circumstances that

the court may consider reasonable. See also section 36( 4) 'of 'the Constitutior} which .provi.dcs tha; a
person who is arrested or detained shall be brough't to Cour.t within a reasonable time and_lf 'hc is not tried
within a period of two months from the date of his arrest in the case of s9mebody who is in custody but
not entitled to bail or three month in the cas¢ of somebody who is on bail, he shall without prejudice to

i ht against him, be released either unconditionally or upon
any further proceedmg that may be brought a8

hat he appears for trial at a later date.
iti necessary to ensure t ap ( . ; :
27 SC omltitll(\)/;]sszsl:;fa ¢General Principles of Criminal Evidence In Islamic Jurispru
27 See M.M. y

10).

28 Gee generally
court may gran
prison for the .
iscretionary © :
g:)Sod reason for the de(l;li-i:n ionfa
sections 128 129 of the CTIMV

dence,’ In: Bassiouni (note

.y il ‘ is rarely granted even though the
ution. Bail In capital offences 15 ikl

f the Consul”in “easons such as on health ground and there |s'fac1my in the
t and comp€ cfse d. Bail in respect of felonies other than misdemeanor 1S
of the ac y éanor or simple offences are mandatory except there 1S .
and bail for misdem Criminal Procedure Code,

bail. Se€ generally s 340-343 of the

section 35 0

f the Police Act.
Sources of Isla

mic Law and the
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r p]ea bargal?m‘g bail in cases of grand corruption
refusing

Federal Republic of Nigeria®

as been abused 1

However, bail in relations to PEPs h ]
hould not t0 entl

who have cases of grand corruption s
rarely granted. This will give room fo
2007. The reason for the broad-minded policy f :
was elaborated by the Court of Appeal in Ekwe".“go, ' ‘udges do not operate in utopia,
where Fabiyi J.C.A. (as he then was) noted that “nger{m}]]tjl claim he has not heard that
We operate in Nigeria. And no Nigerian judge can rightly in the whole universe

. ost corrupt 1
Transparency International rates our nation-state as the m B - Ruzing bail to PEPs wil
in the year 2000. This is ear-aching.” In the same Velb

ice i tion cases. However, in Ibori
contribute to speedy administration of justice 11 grand corr;lpto . B e
v Federal Republic of Nigeria,*'bail was readll?' grante Y et B
unopposed affidavit evidence of the prosecution that t

. igh court admitted him to
convicted for stealing twice in the United King halgoi + of Appeal varied the
bail but ordered him to deposit his passport in court. But the

bail conditions by directing that the passport be released t0 .hlm to enablle :1;11 :)Of i;aevfrli;?
attend to his medical needs and other personal matters pending the conc 1; d articulate i '
In justifying the decision, the Justices of the Court of App.eal buije t; :cu aem
defending the fair trial of the suspect and thereby gave th.e impression % suspect.s
charged with corruption were automatically entitled to bail and the release of their

passports.

dom the feder

Thus, pursuant to the principle of stare decisis, many trial courts have religiously follo“fed
PEPs charged with grand corruption

the Court of Appeal in the Ibori case. Consequently,

cases have taken advantage of bail and the release of their passports to seriously delay or
frustrate their trial. Some of them even jumped bail and have since fled the country.
Courts rarely grant bail to PEPs accused of grand corruption. To reintroduce the judicial
policy of denying bail to suspects in corruption cases. To ensure that such suspects are not
unduly detained, corruption cases should be tried daily as envisioned by the
Administration of Criminal Justice Act, 2015.

Akin to the above is the right against unlawful detention and right of action in court
without delay in proceedings where an accused is detained. The right suggests that where
an accused is to be detained, the detention must be recognised by law properly decided by
the court and the court should not hesitate to release the accused where detention is
unlawful. As earlier stated the Nigerian Constitution frowns at unlawful detention or
delayed trial.*> There are, however, problems with the practice. Many accused are detained

30 (2001) 6 NWLR (PT 708) 171
31 (2009) 3 N.W.L.R. (Pt 1127) 94.
32 This right is fundamental to fair trial because prolonged detentio i i il
. . 1 n or del
accused to defend himself by getting witnesses who might have died in :hiyirln?;l?j;sa:x}:; t:lgllti;{ll (;i(;tglz

may also lose the impression of demeanor of the witnesses after a long period of time. See Perldigbe JSC
——— . —
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In the same "
unlawfully dc“::::\:(:‘[;l.]: .n‘ccuscd has the right to enforceable compensation .whurc
adequate compensation "l)‘l.ft‘c-l'mul -Ims been wronglully detained, he .shm'll(l lnf cn.lllluyl‘l()
State, therefore, pays C;\n "? "'Bl'll is also guaranteed under the Nigc:rmn Constitution. |I'1c
the injury 5“1T0rcd'as ) r‘\l"tllhull‘ml to lh‘c accused unlawfully detained C(Tmpcnsulm'n l(:z
This is therefore l’ﬂrcl\: ,,.L,M\ll-l‘m }mlu\.vlull detention but lhi:k; is rarcly paid in practice.
Nothing really h“PDcn;s]i t‘ﬁl‘l?cd m\ngcrm. Many are detained zll'xfl cvcnluull.y ru:lcnscd.-
compensation are (’l\vardc(;] IL'Il.HS ol con11pcnmnlifn1. In fact, c.vcn i damages n lor.m of
This is because thiey a7 against the police, enforcement against lhcm'bf:cmnc‘s an issuc.
decide not to enforce l-c ones who ought to enforce the courts’ decisions. bo,‘ the can
against themselves. This is basically against the dictates of the rule

of law but this represents the situations.

g::;;f]izn:l;;?;’:‘;lclletzn:io'n is seen as affef:ting the right to freedom of movement. \i\/l.\(frc
of providing for him };OOCdam]ed’ 'lhe perso'n is protected as the S.lzl'lf: bears the responsibility
iiE aEised retais I ; clothing, medlca! care and other facilities n.ccdcd to ensure .that
isiale Fadinetoth s rlgh't as human being.® Judges are responsible for any SCl‘lOl.lS

_ e detention of the accused wrongly or unlawfully and the accused will
Pe entlFled to compensation for the injury suffered by the accused. The reason is that
Judg.es in the Shari’a has full authority over criminal procedures and should not be seen as
making unwarranted mistake. Also, if any person in charge of arrests and execution of
sentences exceeds his authority and causes damage to the accused, that person is fully
responsible and may be liable to pay compensation in addition to the fact that he has
committed gisas crime.?® However, as earlier argued, the PEPs accused of grand
corruption should be lawfully detained by courts to encourage plea bargaining and save

the precious time of the court from being wasted.

78) 1 LRN. See also for more discussion on this B.O. Nwabueze, The Presidential

mpany, London, 1982) 436.
d the Constitution,12%edn (Lahore: Islamic publications, 1997),

| Human Rights and Islamic Law (Oxford University Press,

in Apkor v Iguorigo (19

Constitution of Nigeria(C. Hurst and Co

33 Gee A.A. Maududi, The Islamic Law an

338-40.See also M.A. Baderin, Internationa
2003) 89 -90.

34 Gee section 35(6) of the Constitution. However, where it is the Complainant that intentionally sets the law

in motion for the purpose of punishing the accused and thereby makes an allegation knowing fully well

ble beliefl it its truth, the accused may bring an action against the

that it is untrue or without a reasona
complainant where the charge has been struck out for one reason or the other.
35 See G.M. Hussein, ‘Basic Guarantees i1 the Islamic Criminal Justice System’ in M. Abdel Haleem, (eds)
Sharia, (1.b. Tauris, London, U. k., 2003) 51.

Criminal Justice in Islam: Judicial Procedure in
36 Ibid.
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¢ that a person
dignity- He needs to
tion also makes simily,

e fuir trial
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Another important right which also ¢
the right of humanity and dignity of human P==es
criminal offence do.cs not n‘ka him loose his 'rlgli\nn
treated with respect and due regards. The Ix.llgt-l' digni
provision in this regard by guaranteeing the right 1.0 huma
prohibiting slavery, 1‘0mcd lx;bour. torture and other .m 1\'! ed
also frowns at sil.unlions where an accused person (5 ml‘\;:quml’

inmates; it is a violation of the right to dignity RilC .thC. rv)ht ‘is still being violated. Tt is ng
accused.’® The practice in Nigeria also reveals that this 118 ting or other forms of torture j;,
uncommon for the law enforcement agents 0 resort t0 bet ised confessed to (e

3 t the acct
the art of investigating the accused. They try 0 e This is notwithstanding the facy
commission of alleged crimes though the art of torture.

that it violates the law of the land.

Constitu
ty of human person and alg,

and degrading treatment, 7y,
together with the convieteg
tion of innocence of (e

n

) A ecognized but high|
The position under Islamic law is that this right 18 not only recog ghly

o of verses in the Qur’an that He
romoted, and i entions in a number :
P practiced. The creator m *eated as pure an d iAnoeEE-The

has honoured and dignified man and that man has been
4 f -
Qur’an says: “Behold, the Lord said to the Angels: I am about to create'rflan rom clay.
’ him my spirit, fall ye down

when I have fashioned him in due proportion and breathed into  hon N
in obeisance unto him. So the Angels prostrated themselves, all of them together. Not so

Iblis: he was haughty, and became one of those who reject faith.(God) s.aid: Q iblisl What
prevents thee from prostrating thyself to the one whom I have created with My Hands? Art

thou haughty? Or art thou one of the high ones.”

Also, to show high honoured human beings are in the sight of Allah (s.w.t.), He says: “we
have honoured the sons of Adam; provided them with support on land and sea; given them
for sustainance things good and pure, and conferred on them special favours, above a great
part of our creation™® . Thus, unlawful arrest and detention is prohibited under the

Shari’a. Also, all types of force, torture, duress are prohibited in Islam*! and have no legal

37 See section 34 which provides that every individual is entitled to the respect of dignity of his person and to
that extent, no person shall be subjected to torture or inhuman degrading treatment, slavery or servitude,
or forced labour (except in respect of the execution of the Court sentence, labour required for training of
members of the force, reasonable force during emergencies, communal or civic obligation or National
Youth service). What is degrading and inhuman treatment may sometimes be subjective and not capable
of precise meaning especially in terms of punishment. While punishments like beheading, electrocution,
leather injection, stonning to death, hanging, firing squad etc may be considered as inhuman and
degrading by a class of people, others may see it as necessary for the execution in relation to the crime
comm.itted. Also, in the case of searches of a person, it should be carried out by a person not of the
opposite sex so as not to violate section 34 except where it is absolutely necessary in the particular
circumstance.

. p -

. ggg:;elc_gg?s 34 and 36(5) of the Constitution of the Federal Republic of Nigeria, 1999.

40 Q17:70.

41 See Article 7 of Universal Islamic Declaration of Human Rights deduced from the Hadith narrated b
Bukhari, Muslim, Abu Daud, Trimidhi, Nasai. See also the Hadith narrated by Ibn Majah. :
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S prars o l.us and are crlmlnully.Illuhlc.‘” Althouz;‘i’ l.hc .

right to diuninvr? lc"_’ h;{S affected the citizen’s human dignity, he should be
gnity in his trial,

Also, the accused

Juvenile trials are
moralit

l:;::lz }:zsbrig(};ls- He haS'Ef right to spuidy adjudicalion'. In Nigcria,
v and it’s not 5 baleld c' one Cxpcdlt‘IOl'l?Iy in the interest o.f public safety atld
C.Ouns‘meanl for the adiudicar: "t Dped court.** There are courts designated as Juvenile
trials.** Accused ju\'enili llcauon OfJU‘VCnilcjusticc and there are rules relating to juvenile
rights to ensure is fair tri a] A0 (185 the r_‘ght to speedy trial in Islamic and is accorded some
no burden should be put =N fact, Cblldren at early ages are forbidden from working and
on them which would arrest or harm their natural development.'?

Also, a child i :
1S NOt punished until he attains the age of ten.*’

Furtherm .
CommUni:;:;ot:iglihz;feqliate tir.ne and faci.]ities i.n prfaparatiorf for. defence and fight of
system. This means that nsel of his own choice exists in the .ngenan and Islamic legal
an adjournment in orde :n a.ccused person should not be d.emed a reasonal?le re?quest for
he is also in custod r do.r hlm. to adequately prepare fo.r his def.ence. Ina 51tuat1.on whc're
a counsel of his O\ane;: Ing trial, h_e should not be df.cmed the rlg'h.t .to communicate w1t'h
defence is guacante choice. Th.e right to adequate time and facilities to prepare for his
ed under section 36(6) (b) of the Constitution. It therefore means that a
COll.l’t Sh.ou]d not reject reasonable request for an adjournment of the accused. This will be
a violation of his right but the court has the power to reject an unreasonable request for

42 Gee Taha Al wani, ‘The Right of an Accused During the Investigation Stage,’ in The Accused and His
f the Universal Islamic Declaration of Human

Rights Under Islamic Shari’a 15-50. See also Article 7 0
Rights, 1981 (UIDHR) which provides that no person shall be subjected to any torture in mind or body or

degraded or threatened with injury to him or anyone related to him.

43 Ibid.
44 See Children and Young Persons Laws of various States of Nigeria.
d, for the purpose of trying a juvenile, these courts are designated as

45 Although the regular courts are use
juvenile courts and its proceedings are not open to the general members of the public. Juveniles are not to
be tried along with adult accused except the offences are committed together of the offence .rel'ates to
murder or homicide. The identity of the juvenile must not be published and the word “conviction” or
“sentence” must not be used where a juvenile has been found guilty. A juvenile _must not be sentenced to
death where he has been found guilty of murder but may be ordered to be -detamz?d until the pleasure of
the President or Governor as the case may be is known. Even where he is detained, he should not be

; i i ini f the juvenile, the relevant age is the age of
ther with adultsinmate. In determining the age 0 j .
Z:)l:ligi;gigoi of the offence and not the age of conviction. See generally sections 6 (5) (6), 8(2), 11 and 16

of the Children and Young Persons Laws of Lagos State of Nigerian and section 368 of the Criminal

f Nigeria. _ ' _ e en
46 ;r: ‘;Zil;rrz]ﬁfc‘tz\iticl::gl9(d) (e) (f) of Universal Islamic Declaration of Human Rights and Q 17 24; 65:7,
re he said a child can only be punished for

30: 21. .
al :’Fhis can be deduced from the hadith of the P;‘Ophct whe
i Jat upon attainment of ten year ot 2 g
observing sa/at up g —
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f justice.
feat the end O !
rl“:)ffl ;i: own choice especially where he

se.9The position is Sim.ilar under
d to debunk whatever ev@ence put
gal representative of his
1d not be allowed to

adjournment meant to purposely delay the trial a
accused has a right to communicate with a counse
is under detention to enable him prepare for his ca
Islamic law. An accused has the right to defend him an
forward against him which may be done either by himself or .le
own choice.* The PEPs should also be accorded the rights but X ?ho‘; sis
the extent that it will delay the trial. PEPS’ trials should be on @ daily basis.

Lastly, the accused is also entitled to the right to his private and faml.ly llfg. z)hz rlle)l:;vr ;s that
every person is entitled to a private life and should not be. Sl»fb.lec“lc uaranteersyt}(:r
unlawful interference with his privacy. The Nigerian Constitution .a S e h.e
privacy of citizens, their homes, correspondence, telephon® com.lersa'tloni.i an o Br pt ;lc
communications.’! However, the illegally obtained evidence is still admissi e:[ in the
Nigerian courts. This perhaps accounts for the reasons why the law e.nforc.zmen fgem.s
violate peoples’ rights to privacy all in the name of seeking for mas';erlal evl ence. 0 nail
the accused. This right is also highly recognized under Islamic law. I'slam recogm.zes the
sanctity and privacy of persons, correspondences, homes and properties .and_that 1s why
the Qur’an order believers not to enter the houses of another until permission 15 grar.lted. to
enter.53 Search of a person or property can only be allowed t0 be done by the anCSt]%atlve
officer in the interest of the public in the maintenance of public order and safety.’* The
search must be authorized based on sufficient evidence that the person has committed a
criminal act which must be based on the trustworthy witness to a crime or upon cogent and
compelling circumstantial evidence. Evidence of an unauthorized search may be regarded
as inadmissible.>® The right should not be fully accorded to the PEPs accused of grand
corruption. His right to family and private life should not affect investigation in any way.

48 See Police v Okafor (1964) 2 All NLR 166. Facilities which an accused is entitled to include the evidence
in possession of the State to be used against him such as statements made by the prosecution witnesses,
documents to be used against him etc. facilities also includes the assistance of legal representative
provided by the State at the State’s expense but this cannot be absolute except where the accused does not

have the financial means of getting a Counsel.
49Gee section 36 (6) (c) of the Constitution. Such a Counsel must however not be subject to any disability

under the law in relation to his right of representation.

50 See G.M. Hussein, “Basic Guarantees in the Islamic Criminal Justice System,” in M. Abdel Haleem,
(eds), Criminal Justice in Islam: Judicial Procedure in Sharia, ( 1.b. Tauris, London, Uk, 2003) 50. See Q
17: 15; Q33:5; Q49:6; 53:8. See also Article 5(b) of Universal Islamic Declaration of Human Rights.

51 See section 37 of the Constitution.
52 See Article 22 of the UIDHR. See also article 18(b) of the Cairo Declaration of Human Rights in Islam,

1990.
53 Q24:27. The prophet was reported to have said that if a person deliberately looks at you without your

permission and you throw him a stone which put out his eyes, no guilt will be on you. See al-saleh, Right
of Individual, cited in M. Lippman, S. McConville & M. Yerushalmi, Islamic Criminal Law and
Procedure (New York Westport, Connecticut, London, 1988), 65.

54 See also Q49:12 where instructs us not to spy on each other.
55 See Q49:12. Also, the prophet was also reported to be furious at a man who peeped at him curiously. Sahl

b. Sa‘d said: A man looked into the Prophet’s chamber while the Prophet was scratching his head withan
e R —
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P ll(l)l:l:‘::l,: ::“ l.!nc sccuri}_xt :mfl thc‘lihcrly of the person during
his i fanife cq“.ll-(k,dll 1‘11.1: and fair l|'|:}l of the accused. One important
igerian (" ! .\‘ "Lh.)rc l!llc .In\.v. The concept of equality before the
DAL O the Conggig: ,()llhl!lll}l()ll. [his is contained in the preamble and the
' of socigl order ~. \lllt‘m as this is proclaimed together with freedom and justice
fhc practice ol this right L-' LS.l“l‘ll.Shcd by the Constitution.® There is also a problem with
mmune from |w|'nscc;|lin::] Nigeria, This is because certain categorics of office holders are
alling e ‘U"dcr the ‘Iuw.”'l‘his right is also well entrenched in Islamic law
cqual protection of the I L'“f“t‘cpl of equality as all men are born equal and subject to the
and economic status i 1-;1\? .‘ 1 h.c lu\:' applics to everybody equally without regard to social
of You in the :i:l‘::-l(:“l‘);.\'l’;'/\l!al\ (s.w.t) rc.:vcalcd in the Qur’an that: Indeed, the
| ¢ courts js COnccr: y ah is lh.c most righteous of you.”**Thus, as far as trial
entitled to equal protecti “: » everybody irrespective the status, age, race or religion is
Ction of the law.

trial. Thege riy

edin (he N

as an ideyg
because Islam v

most noble

before th

During the trig > ac

i isl :llmt)lcl;l:;fltlls]:ii t:;lso .l.ms the right to publicity of trial bef'ore an ?ndependent

impartial, independent andtcon] ° l“:“ i Coun “ccu_sed o b'e o pUbh-c i

e el s i wd ;petcnt Court f)r trlbun.al c§tabllshed.by.the ordinary law of

bl o “_ialbis ! : .w.e I gu.arm.ne'cd .m. the Nigerian Constitution. The essence of

g .L,‘llSlllC integrity in judicial proceedings so that justice will not only
‘ 1ust manifestly be seen to be done so that the Court will not be used as an

““Had I known you were looking, I would have

implement. [The Prophet came out and scolded the man]
t] permission [before

Slabb'ed you in the eyes with this (implement); for [the requirement to reques
. entering an abode] was estgblished [first and foremost to regulate] looking.”
The preamble to the Constitution reads “ we the people of the Federal Republic of Nigeria: Having firmly
and solemnly resolved: To live in unity and harmony as one indivisible and indissoluble Sovereign Nation
under God dedicated to the promotion of inter-African Solidarity, world peace, international cooperation
and understanding: and to provide for a Constitution for the purpose of promoting the good government
and welfare of all persons in our Country on the principles of Freedom, Equality and Justice and for the
purpose of consolidating the unity of our people.” The State is also enjoined in the furtherance of the
notion of equality by stating that every citizens shall have equality of rights, obligations and opportunity
before the law while discrimination on the grounds of sex, place of origin, circumstance of birth, status,
ethnic, language is prohibited. See section 15 of the Constitution of the Federal Republic of Nigeria,

1999.
2 tion 308 of the Nigerian constitution.
Pt Y 1990; Article 3(a) of Universal

58 See Article 19(a) of the Cairo Declaration of Human Rights in Islam,

. -ati f Human Rights.
Islamic Declaration © - s the Teeth of Comb. No Arab

vas also reports to have said that Men are equal a ' . :
ety and was also reported to have said that if Fatimah

$9 Q49:13. The Prophet ¥ » e
< 5. 1al is superior to non Arab exceptin pi ; i
e theft, Id be treated like any other criminal. See M.S. al- Awwa, The Basis of Pepal

) of the Universal Islamic Declaration

committed theft, she wou .
islation,” cited i i n (note 9), 60. See also article 3(a :
A B il ( ) ns are equal before the Law and are entitled to equal

of Human Rights 1981 which provides that all perso
p tection of the law.
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MNigeria as

1] practiced in

Instrume | .
ment 1o unfairly and unjustly deal with the accused.“It we
the law permits

Illl)'xl‘ criminal trinly are usunlly conducted in the public except where
certiin: exceptions, ‘1he right is nlso protected under [slamic Jaw, This is because the
practices of the Prophet (s.a.w,) and that of his caliphs reveal that most criminal trials were
conducted in the public, usually in the mosque, where many people would have access 1o

whit poes on at a given point in time,
In the same vein, an accused has right to presumption of innocence until the contrary is
proved. The significance of this right is that it ensurcs that nobody including the public
authoritics can predict the outcome of a trial, The guilt of the accused therefore should not
be presumed until he is found puilty in a competent Court of law after following necessary
procedure for the trial. Section 36(5) of the Nigerian Constitution guarantees this right
The essence of this is to make the guilt or innocence of the accused depend on the
evidence put before the court. The prosecution in required to prove the guilt of the accused
beyond reasonable doubt but not an jota of doubt as provided for under the Islamic
law.“"This is a very significant provision even under the Islamic Jaw. Generally, every
human being is considered innocent until the contrary is proved.”? He is seen as innocent
and pure until otherwise proven. 53This is also shown in the consensus of Muslim scholars

“ Section 36 (4) provides that a person charged with a criminal offence shall be entitled to a fair hearing in
the Public by the Court or Tribunal but the Court may exclude the members of the public from the Court
proceedings other than the partics or their legal practitioners in the interest of public safety, public
morality, public order and the interest of the or welfare of persons who have not attained the age of
majority. Publicity of trial is determined by whether the members of the public are allowed access or not

and not whether it was conducted in the usual place.
61 See section 138(1) of the Evidence Act, Cap E14, Laws of the Federation of Nigeria, 2004. The accused is

also not required to prove his innocence. The prosccution is required to prove the ingredients or elements
constituting the offence beyond reasonable doubt.

62 This is based on the prophetic tradition that says everybody is born inherently pure. This is also based on
the doctrine of istishab (presumption of continuity). The principle means that the continuation of an
established state of affairs until the thing ceases to exist. See M.H. Kamali, Principles of Islamic
Jurisprudence, 3" Rev. edn (Cambridge: Islamic Texts Society, 2003), 384-396. Also, Q49v6 enjoins
Muslims to always ascertain the true position of a state of affairs before jumping to conclusion so as not
to hurt an innocent person. Q24:4 provides that ¢ those who accused chaste women falsely and produce
no four witnesses(to support their allegation),flog them with eighty stripes and reject their evidence ever
after, for such men are wicked transgressors”. The prophet was also reported to have said in one of his
traditions that “ the onus of proof lies upon the claimants while the oath is required on one who denies the
claim. Reported by Bayhagi. See Ibn Hajar Al Asqolani, Bulugh al- Maram: attainment of the objectives
according to evidence of the ordinances(with English translation)( Riyadh: Dar-us- salam Publications,

1996) 498-499, hadith 1210,

63 The presumption of innocence can be seen in Islamic law in the area of Hudud being averted by suspicion
or doubt. This basic principle of Islamic law is bases on a statement attributed to the Prophet to have said
that Hudud Punishment should be averted by suspicion or doubt and if the accused has a way out, release
him and that it is better for the Imam to pardon erroneously that to punish erroneously. Rules of procedure
also need to be strictly followed under Islamic law. See generally for scholarship on presumption of
innocence Ja’far al —Fadli, The Original Principle Under Islamic Sharia’a is the Innocence of the Accused
In: The Accused and His Right Under Islamic Sharia(Arab Centre for Security Studies and Training.
1986), 189-199. See also article 5 (a) of the Universal Islamic Declaration of Human Rights, 1981 which

rovides that no person shall be adjudged guilty of an offence and made liable to punishment except after
___________________________————_.E—h——&—-—————————'
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ver ; 3o ] ; .
doubt in the criminal proceeding shall be resolved in favour of the

HL-\ based their opinion on the saying of the prophet that hudud

‘ ‘ » ¢ Ty > 1 [ ‘ | |

e, _ ¢ averted by a slightest iota of doubt.**However, the PEPs accused of
fuption should

be presumed guilty until the contrary is proved.
Slmilarlv,

This right &:;lzlqli\tlltll: t‘]"iﬂl goes on, the accused has the right to ll‘ifll wilhfmt undue delay.
also be el because \_0 C(.)mmon saying that justice delayed isjust'lcc denied l?llt care must
Nigerian Consti‘utioll‘“}S“Cc hurried could also lead to justice denied. As carhcr.statcd, th.c
Provision is &%y n I‘r(l));\'ns at unlawful delayed trial.® ¥—lowever, thc- practice o.f this
does not also permit 3(3 cm_ because cases toke longer p.cnod thal.l re.qu1refi. Islamic law

ays in the administration of justice. The jurist opine that where

evidence is y;
ldulv deh\'ed . . ] )
i c ot Ed I erimi i ubt is casted on it and may not be able to
sustain Hudud offences. 66 inal trial, do S y

Al
th;’ ::: ::::S;ge:asnthf righ.t of .defence in person and by counsel of hi.s own c?,hc?ice
offence, he has the 1 h.t tn a snt_uatx.on where a person has b.een chflrged with a criminal
resentative j‘ y 0 be tned‘m person and to defend himself in person ?r throug,h a

of audience in coun };s own choice. The accused counsel should not be de.med the right
diSabiliry 25 reainy -h 0\'vever, such coPnsel must not be the one sufferm'g fr‘om any
stcused] persongth S the rlgh.t to appear in the jurisdiction as a Counsel. This gives the
¢ opportunity of putting forward before the court all available defences

67 T4 :
open to hl.m. It is submitted that counsel who waste the precious time of the court to
frustrate trial should be sanctioned by the court.

legal rep

proof of his guilt before an independent judicial tribunai. See also article 19 (¢) of the Cairo Declaration
of Human Rights in Islam, 1990. See also Q17:15 where Allah says “...and never would we punish until
sent a messenger.” See also 53:28 “And they have thereof no knowledge. They follow not except
assumption, and indeed, assumption avails not against the truth at all.”

64Gee M.S. al- Awwa, ‘The Basis of Islamic Penal Legislation,” in M.C. Bassiouni (ed.), The Islamic
Criminal Justice, (Ocean Publications, New York, 1982) 143-144. See also W. Al-Zuhayli, al figh al
IslamiWaAdillatuh (The Islamic Jurisprudence and its Evidence) Arabic 11 Vols. (Dar al fiqr, Pittsburg,
1997), Vol. 4, 3144.

65 See this right is fundamental to fair trial because prolonged detention or delay impairs the ability of the
accused to defend himself by getting witnesses who might have died in the interval and the trial judge
may also loose the impression of demeanor of the witnesses after a long period of time. See Perldigbe
JSC in Apkor v Iguorigo (1978) 1 LRN. See also for more discussion on this B.O. Nwabueze, The
Presidential Constitution of Nigeria (C. Hurst and Company, London, 1982) 436. . o

66 See M.M. Salama, ‘General Principles of Criminal Evidence in Istamic Jurisprudence,” in Bassiouni (note

g ’?‘?133 Counsel in this case is enjoined to act diligently and without any fear to enable him put across litll
defences available to the accused and has the right to challenge' the cor'ldu(.:t of the case if he notices t1 zat
the accused is not likely to get justice in the case because there is no fair tr.1a1. See comment 13 (note )%
Also, a criminal case cannot go on in the absence of the accused, there are instances where the Pret;eric:acs)e
the a’ccused may be dispensed with especially 'whercf the accused hash ‘rendle;e:d hlzaiges’?}l;ei:tlemztional
practically impossible in the way and manner in which he conducts himselt in a .

Jaw places a duty on the governments in this regard that lawyers should be allowed to perform their
] ’ Page 297
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Vhen th : e imself either in person

When the case comes to trial, the accused has the right to dclun;l hI : qlm"y ) ‘()[)'niy !
111 : b ) H -] cl‘(— It > P v)

or through legal Practitioner of his own choice.®® The rlght to de  © ccoghizc

. : v ri be tricd in the person’s
under Islamic law and much premium 1s placed on the right to ¢ :
hearing of a cas¢ 1 the absence of the

presence.® Islamic law appears not to favour the ) .
: . > sxceptional condition,
defendant and if the court wants to go ahead with this case under an :« 1. p. ( ‘ st.70 1y
e interest.” Imam
the representatives must be appointed for the defendant to protec . 1S ! ¢
ay be given against a person

Malik and Imam al Shafi’i are of the view that judgement m iow that jud
I . ¢ YO )
who has been absent for a long time but Imam Abu Hanifah is of the view that judgement

. 71 g I J D
cannot be given against a person who 1s absent at all. A person also has the rl[:h'. to be

) ; - 7
assisted by a legal representative of his own cholic€ under Islamic law.

A duty is therefore enjoined on the court to inform the accused to inform thc.accuscd of
this right if the accused is unaware of this right or has not appointed one for himself. The
perspective appears to be similar under Islamic law. This is demonstrated for instance by
Al-Khushani where he wrote on the history of judges of Cordova, where he cited a case of
two men who brought a matter in Islamic court before the jugde Ahmad IbnBaq. The
judge observed in the presentation of the case one of the men was eloquent than the other

(who had problems in presenting his case). The Judge advised the one who could not
f he was represented by

present his case as expected by saying it would be better i

somebody who also had verbal skills like the opponent. The man replied that but he was
speaking the truth. The Judge replied that it did not matter because many men have
perished because for lack of eloquence even though they are speaking the truth. This is to
show that even classical Islamic jurists give recognition to this right.” Also, where the

professional duties without any form of intimidation, Harassment, hindrances or improper interference
with the professional duties of lawyers. See Principle 16 of the United Nations Basic Principles on the

role of Lawyers, 1990.
63 See section 36(6) (c) of the Constitution. However, such legal practitioner must not be the one suffering
from any legal disability. This may inciude the fact that the legal practitioner is not required or does not
ction or he cannot appear by virtue of his position( Such as

have the qualification to practice in that jurisdi
Senior Advocates of Nigeria who cannot appear before the Magistrate Court) cannot appear in the court in
the case. The right to be heard will not be adequate if does not include the right of Counsel because even

an intelligent and educated layman has little or no knowledge of the science of law. He is not familiar
with the rules of evidence, he cannot determine for himself if charged with an offence whether indictment
is good or bad and he is not familiar with the rules of the court, hence the importance of having legal

representation.
69 See article 5(b) of the Universal Islamic Declaration of Human Rights, 1981 (UIDHR) which provides no
person shall be adjudged guilty except after a fair trial and after a reasonable opportunity for defence has

been provided for him.
70 See A.A. Qadri, Islamic Jurisprudence in the Modern World (New Delhi: Taj Company, 1986 495.

71 See M. IbnRushd al-Qurtubi, Bidayah al- MujtahidWaNihayah al- Mugtasid (Arabic), 2 Vols (Beirut: Dar
al-Kutub al-Iimiyah,1988), Vol.2, 472, see aiso .LAK. Niyazee (Trans) The Distinguished Jurist’s

Premier, 2 Vols (Reading: garnet Publishing Ltd,2000), Vol. 2, 567.
72 See Baderin M.A. International Human Rights and Islamic Law (Oxford University Press, 2003) 89 -

90.for an analysis of the right of audience of counsel under Islamic law.
erin, ‘A Comparative Analysis of the

73 See Al- Khushani, TarikhQudatQurtubah (Arabic) cited in M.M. Bad
Right to Fair Trial and Due Process Under International Human Rights Law and the Saudi Arabian

Domestic Law,’ International Journal of Human Rights, 10 (3), 241 at 266.
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accuse
SHeused person d

1t ¢

0Cs not have . ; ) :
- 10t have the means of getting legal assistance and the interest of
A5¢SO much requires e . i

as n res that a legal representative be a i

as aright o pe aleg P ppointed for him, the

Justice i
accused |

sed h
assigned a legal representative.

One otl N
er Import :
: ant r 3 i i i
1t right of the accused during trial is the right of calling witnesses and

eXaminatjg " pr i
must be alI(l:\\f:dl:loozi:'l"on witnc'sscs. The accused has the rights to_ca" ?NimeSS(S) e
1o strike the balanc‘c‘ ll)]‘:lc, ‘tllc witnesses called by the prosecutor against h1m.. This is just
gl‘mmmcc b accus:d“wn the prosecutor and the aCCUSC.d person. It is meant to
witnessn o o o , lh.e .samc legal powers of compelling the attendance of the
gt 1 i clz\ammmg the prosecution witnesses. The accused also }_‘as the
withesses eapp by\ o in suppc?rt of his case and has the right _10 Cross ?Xamme the
e e prosecl;‘:lon against him. This he may do either l?y himself or by
iy ) nat]il ¢sented.™The procedure of examining under Islamic .law appears to
e examrie rather t]?an adversarial which therefore makes t}.’e J'udge to be the
person i il para:s the witnesses.”s .Revealing the truth and achl‘evu?g the end of
e what alloWe(iol.mt unde'r Islamic lflw and t.o that end, examination an.d crf)Ss
in Islamic law. Still, the judge plays the role of directing

investigati ; :
stigation as being done in the inquisitorial system.”®

ﬁii:;):;‘;rr 1\5}:6:: }free interpreter is guaranteed. The accused person is entitled to a free
o e does not understand the language of the court. This right is highly
significant because its denial will resort to manifest injustice against the accused who does
not understand the charge preferred against him so that he will be given the opportunity to
defend himself. The right is of basic importance in cases in which ignorance of the
language used by the court or difficulty in understanding may constitute a major obstacle
to the right of defence. An accused in Nigeria is also entitled to an interpreter where he
does not understand the language of the court used at the trial of his case without being
required to pay any sum of money.” This right is also fully guaranteed under Islamic law

4 See sectio:36(6) (d) of the Constitution of the Federal Republic of Nigeria, 1999 which provides that
ffence shall have the right to examine in person or by his Counsel

every person charged with a criminal o . !
the witness called by the prosecution before any Court or Tribunal and obtain the attendance and carryout

the examination of witnesses t0 testify on his behalf before the Court or the tribunal on the same

conditions applying to the witnesses called by the'prosecution.
7S The Judge under this inquisitorial system of trial needs to b; care
i flicts, he may be accused of being bias.
descends into the arena of contli y ey

is is di he acquisitorial system where the jugde acts as an on- .
- dThls 1ds 'dltffetf: ta:::om t . tory role. The accused under Islamic law has the
escend into

na of conflict playing no persecu . vt et g

) owing all evidence in preparing for his defence so as to give credibility t'o the trlgl in

OPPO“umtf}_’ (})1f reviewing e witnesses whatever protection he thinks
the eyes of the pu

ful because where he excessively

i ‘udee also has the power to grant th ] : |
AR quired to give the accused the opportunity of confronting the witness

testimony is re . Cuse
be allowed in certain circumstances.

appropriate. Oral e b MEY
even though affidavit &V! gy deral Republic of Nigeria, 1999.
: Constitution of the Federal Repu 5
77 See section 36(6) (€) Ofth? L Page 299
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lan o '; statad i the Qurtan that Allah does not send a messenger exceptan the
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8¢ ol His people n onder 1o make things clear to them. ™
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¢ stll, the accused has the right not o be compelled 1o testity against himself or to
olice
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contess guilt. In Nigeria, an accused has the right to remain silent either at the p

station until his lawyer s around or at his trial in ecourt throughout the proceeding and
used can be

d to confess his guilt,™ Under Islamic law, an ace
where he testifies against

ate himself.¥®

cannot be compelle
convicted by making sure of his confessional statement or

himself (voluntarily) (igrar) but cannot be compelled to confess ot implic
cannot be punished for what is

Coulson noted quoting
er Islamic law

This is because Islamic law provides that a person
involuntarily done or what is done under coercion.M However,

from the Maliki jurist Ibn Farhun's Tabsirat al ~Hukkum that a suspect und
can be compelled to confess guilt true harsh treatment such as beating.* He cited the
e tongue of the plaintiff

instance of an alleged practice by Caliph Ali who ordered that th
be picrced with a needle for the purpose of confirming the plaintiff’s allegation that he had
been rendered dumb as a result of the defendant’s assault. Coulson’s position is not correct

because it is contrary to the general principle of Islamic law. Farrar has rightly opined
leading authorities in the four

based on further detailed evidence on this point that the
oluntary and

schools of thought in Islamic jurisprudence held that a confession had to be v
arhun belonged) and his companions generally

any form of duress or deception was
on hudud cases.?® He was therefore
tement out of context thus

that according to Imam Maliik (which Ibn F
opined that a confession obtained from an accused by
inadmissible and could not be relied on for hudud or n
of the opinion that Coulson has quoted Ibn Farhun’s Sta

fact that human beings are to be communicated with in the language

7S See Q14:4. This verse recognizes the
they understand especially where it has to do with the accused being called upon to defend himself.
person who is arrested or detained cannot

 See section 35 (2) of the CFRN, 1999 which provides that any
ilent or avoid answering any question until after consultation with a

be shall have the right to remain s

legal practitioner or any other person of his choice. Also, section 36 (11) provides that no person who is

charged for a criminal offence shall at his trial be compelled to give evidence. This provision appears
that states than no person shall be compelled in

narrow when compared with the position in United States
any criminal case to witness against himself. (see the fifth amendment.) While that of the United State can

be conveniently extended to both oral and documentary evidence of the accused cannot be used against
him in court even if made voluntarily. That of Nigeria only contemplates oral evidence given in court and
does not include written statements such as confessional statements made by him. Also, refusal to give
comments by the accused should not be subject of negative comments by the prosecutor because the
accused is exercising his constitutional right. Where a confession has been obtained by coercion or force,

or otherwise involuntary, then it is inadmissible in court.

% See Article 7 of the UIDHR which provides that a person shall not be forcibly made to confess to the
commission of a crime or to consent to anything that will be injurious to his interest.

$I This is based on the hadith of the Prophet which says Pen has been lifted regarding three things. What a
person does while sleeping, what was involuntarily done and what was done under coercion.

82 See N.J Coulson, “The State and the Individual in Islamic Law,” (1957) Vol 6, International and

Comparative Law Quarterly, 52 .
8 See S.A. Farrar, ‘Islamic Jurisprudence and the Role of the Accused: A re-examination,’ (2003) 23, (4),

Legal Studies, 597.
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OpprCSSi\;e. IIC
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also has (e cich JUMK:L as a-system without rules and necessarily

Similarly dur: BhLLO remain silent if he wishes. ™
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that the age g nal, the right of an

preferred o, “an](., desirability of o,
1€ 1Ssue of punishme

Stated i
above, Juvenile tria|g

“cc_“s‘:d Juvenile is not left out, This right sugpests
n’(l)‘ll.ng .lhc rehabilitation of the _illvcni'lc s Iu >|)‘c
safety and . are enjoined Ilml”-ghl H well gu'nruntc%-d In Nigeria as carlicr

Morality and j( i 0 be done expeditiously in the interest of public

Juvenij 1 :
1 ]Ol to » Y 1 “
le Courtg meant for the be held in open Court.*s There

nt.

: . . are courts designated as
Juvenile trialsss .h “.dJU-dlc.ulion of juvenile justice and there urlrlru:L:S:‘tll:'tlhbld- (ll(:
CXOnerates children from li]z?tl:‘ll's it }"1(|Cr Islamic law.*” This is because the Pmﬁhct
, the insane Untill }'ltcyr:})’ ffﬂyllng that three categories of persons are free from

- | aches majority 88Thbﬂms 1?s scrllsc.s, ll'w s].ccping until he wakes up and the
€ans attained by the bo : ¢ age of majority is primarily determined by biological
they start menstruation 89}’5 Wben' attaining sexual puberty and attained by the girls when
retroactive legislation v;/ith ::115 ;lght co.nst.itutes an exception to the general rule against
benefit in the sediustion of i gar S.to criminal proceedings. Here, the offender enjoys the
€ punishment from heavier one to a lighter one. This is also

guaranteed in the Niger;
ige T e .
law 9! gerian Constitution.’® The position is also similar under the Islamic

8 Ibid.

85 .

iy ije Children and Young Persons Laws of Various States of Nigeria.
/ thOl:lgh the regular courts are used, for the purpose of trying a juvenile, these courts are designated as
Juvex?lle courts and its proceedings are not open to the general members of the public. Juveniles are not to
be tried along with adult accused except the offences are committed together of the offence relates to
murder or homicide. The identity of the juvenile must not be published and the word “conviction” or
“gentence” must not be used where a juvenile has been found guilty. A juvenile must not be sentenced to
death where he has been found guilty of murder but may be ordered to be detained until the pleasure of
the President or Governor as the case may be is known. Even where he is detained, he should not be
mixed together with adult’s inmate. In determining the age of the juvenile, the relevant age is the age of
commission of the offence and not the age of conviction. See generally sections 6 (5) (6),8 (2), 11 and 16
of the Children and Young Persons Laws of Lagos State of Nigerian and section 368 of the Criminal

Procedure Act of Nigeria.

87 See Baderin,( note 72).

88 See M.S. al-Awwa,(note 59). See also W. Al- Zuhayli , al Figh Al-IslamiWaAdillatuh (The Islamic

i i i —Fi 1997) Vol. 4, 3144.
i d Its Evidence) Arabic 11 Vols.(Pittsburg Dar al -Fiqra, N
89 Ju‘n;prUde;cietznage the opinion of Islamic jurists range from 15 years based on the tradition that the
1\;\]lt h::s(i. a.w.) doe’s not permit Ibn Umar to join the battle of Uhud at the age of 14 but was allowed to
rop a.w.

:oin the battle of Khandad at the age of fifteen years old toa maximum year of 18 in the opinion of Maliki
join

d Hanafi School The age of puberty (bulugh) according to jurist also differ from majority (rushd). Se¢
and Hana -
Zuhayli, ibid.

% gection 36(8) provides th
omission that did not at tf
any criminal offence heavie

91 Gee O.A. al-Saleh, ‘Tbe Rig
Islamic Criminal Justice System

on account of an act or

11 be held guilty of any criminal offence posed for

lace constitute an offence and no penalty shz'lll be im
r than the penalty in force at the timc? thc': offence,vyas cogn};lges?ouni (e, The
hts of Individual to Personal Security in Islam,” 1n M.C.

(New York: Oceana publications, 1982) 62-65.

at no person sha
he time it took p
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!r;::l:;ro:;tﬂ:::::d l‘ms.thc risrzht ag.ainsl retroactive criminal law or hcm‘/icr pu‘nislunum

principle of legality and places duty on the state to define offences and
p.e“‘flf." as clearly as possible and not subject to retrospective enactment, This is very
significant to ensure fair trial. This is also guaranteed under the Nigerian Constitution
be.cause the Constitution even prohibits the legislature from making any law especially
with regards to criminal matters having retrospective effects.®? This principle is also
recognized under Islamic law.** No act under Islamic law is considered as an offence

except it stated in the clear wording of the law.*

POST-TRIAL RIGHTS

This aspects aims at securing and protecting the individual liberty after the trial has been
concluded. This issue encompasses the right of appeal, their rights available to the
prisoners, enforcement of judgement and rights against double jeopardy.

One significant aspect of this right is the right tohumane treatment after conviction where

detained. The right to humane treatment, and dignity of human person also extends to
prisoners in certain respects. Islamic law also recognizes this right of the prisoner and the

scholars of Islam agree that it is the responsibility of the State to ensure the feeding,
clothing, medical care and the basic need of the prisoner since he is under the custody of

the State.%>

AKkin to the above is the accused’s right of appeal. The Right of Appeal to a higher Court
must be given to the accused after trial whether it is a capital offence or minor offence.
This affords opportunity to the convict to challenge the decision of the lower Court before
the court. This is also an essential right to fair trial so that the accused exercises his right
of appeal from the decision of the lower court to the highest court of the land. It also
ensures that an innocent person is not wrongfully convicted for an offence. The accused in
Nigeria always has a right of appeal from a lower up to the Supreme Court. The right of
appeal is also recognized under Islamic law. Islamic jurisprudence provides for appeals

and revision of decisions under the legal principle of Murafa’ah which exists in the

Islamic legal system in some Muslim states.”®

92 See section 4(9) and section 36(8) CFRN, 1999.
erin, (note 72) at 112-113.

9 See Q4 :22-23, Q28:59, Q5:95, Q8: 38 &Q17:15. See also Bad . _
%4 See Q 17:15; Article 5(d) of the UIDHR. See also Article 19(d) of the Cairo Declaration on Human

Rights, 1990. _

% See A.A. Ali (Trans), KitabuKharaj, Istedn (Lahore: Islamic Book Centre, 1979), 301-303 for a discourse
of the fact that prisoner should be given humane treatment while serving their sentence.

% See M.H. Kamali, Freedom, Equality and Justice in Islam (Cambridge, Islamic Text Society, 2002) 120,
A.A. Qadri, Justice in Historical Islam (Lahore:sh. Muhammad Ashraf, 196{5). Abu \_(usuf was the first
Qadi al- Qudat (Chief Justice) in the administration of Islamic Justice appointed during th? ru'le of the
Abasid Caliph, Harun al-Rashid Baghdad in the 8t Century and was hearing appeals and reviewing o_thcr

]-Tandhim al Qadai fi al-

Judges® decisions throughout the Islamic empire. See also IbnSa’d Al Darib a
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detention of the accused prior to his trial. It is expected that the accused is not detained
before trial commences against him. The paper is thus a critical exposition into the
perspectives of the right to fair trial as provided for under the Nigerian Constitution and
Islamic law. Similarly, both systems do not allow delay in preferring a charge against the
accused. However, while the Nigerian criminal justice system still accepts evidence that
has been unduly delayed, Islamic law frowns at this and even render inadmissible
evidence that has suffered from prolonged delays in court. Doubt is casted on such
evidence and is therefore rendered inadmissible. This is especially the case with respect to
Hudud offences. Also, judges under Islamic law are responsible for any serious mistake
leading to the detention of the accused wrongly or unlawfully and the accused will be
entitled to compensation for the injury suffered by the accused. The reason is that judges
in the Shari’ah has full authority over criminal procedures and should not be seen as
making unwarranted mistake. This is unlike the Nigerian system where judges’
carelessness or unwarranted mistakes does not come with any remedy to the accused.

It is also observed that while the right to fair trial was well practiced during the periods of
the Prophet (s.a.w.) and his caliphs, the implementation of many components of the rights

to fair trial appears to be a mirage in Nigeria. This is due to the inadequacies of the law in
safeguarding the proper implementation of the rights. Also, poor attitudes of the law
enforcement agencies make the implementation of the right to fair trial a difficult task. In
view of this, there is the need for an adequate legal framework in Nigeria that would assist
in the implementation of the right to fair trial in Nigeria. There should also re-orientation
of the law enforcement agencies on the issues relating to fair trial of an accused in order to
have a change in attitude in matters relating to fair trial. This is because as earlier
mentioned; the protection of the right to fair trial necessitates the protection of other
guaranteed rights in the Constitution. All hands must be on deck to make this happen.
However, while is important to accord some guaranteed rights to fair trial to the PEPs
accused of grand corruption, they should not be treated above common accused. In fact,
they should be denied certain right to fair trial such as right to bail, presumption of
innocence and some other rights identified in this paper. This is due to the endemic nature
of corruption by the PEPs and the negative impacts their actions have had to the nation’s
integrity, resources and economy. Also, to avoid delay, anti-corruption court will be

necessary.
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