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IVITY AGREEMENTS IN THE
D POLICY OF INTERCONNECT!
A ANI'ELECC)MMUNI{:A'I'IONS SECTOR-AN OVERVIEW

DAUDA ADEYEMI ARIYOOSU, LL.B (Horin), LL.M (Ife), BL*

lT?:'::-uf:‘igg»nmlunicatinns sector of the economy, the competing and “Omplef_ncnt:nu
technologies are wired, wireless and satellite. Obviously, the consumer determines t!ui
types of transmission he or she wants, and at what spec.d and clarity, whe}'e necessary.
In any given nation, telecommunications operators provides the technological means for
a fee, presumably in a manner affordable, simple, flexible and transparent to al]
subscribers so as to enhance their economic productivity and personal pleasure

As a result of the economic productivity and development, the pivotal and dynamic
roles being played, it cannot be an overstatement to say that telecommunication is the

engme of the worl millions of naira being done everyday
. 2
ave mail and the mnternet.”

d cconomy with transactions in
T the telephome, by fux, by electronic
In order 1 ensure that existing multip!

le telecommunications operators play fair and
e and act responsibly among themselves and satisty the subscribers within the
artculuted national interest, tle national regulatory authority exists with the
primary responsibility of regulating the telecommunications sector in a given economy.

It cannot be camsaid that e worls

ool for this process is evident]
plaver

d s fast becomiing a global village and a necessary
Y Communications of which telecommunication is a key

The quantum deve], Prient

n the
1S very rapid as one nnov,

telecommunications industry all over the world
places

ation another in a matter of weeks.

A major hrmkmruugh 4mong the compy
regard is the Wireless Telephone Sy.
telephone lines or the Global System

peting and complementary technologies 1:11 lhi
Sten (WTS) which comes in either fixed wireless
for Mobile Communications (GSM).

. Y of Law, Universiry of It orin, llorin-Nigeria
Moboli - Aluko: * Resalving. e ! Bty 1 D of fl Some Suggestions.” hupH
m/ publication/ alukey resoly e in Nigeria- Some Sugg

1SUIOnS & Information e VLY. hmkweny)

downloads

-‘lll:‘r] rg‘g:l‘m‘? :IUUHH.!}' or body 45 Nigenan Com i0ns Commission established vide Section
3 ) e Nipgerig . 83 & i
o 1gerian ..l‘;“!h Act 2003 While the Intemational Regulatory Authonty 15 the
PO IT The T b gy o s o T

i
Intemanonal 'Tdnummwm_nun
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jal about telecommunications is interconmnectivi

waat ¥ Iapi: 1o be technically compatible with
ha

gysterns

Ly as telecommunications
cach other and have 10 be actual|

ly
) ccted, and this res:xlts in there being a major emphasis on international
mfﬂ::::s‘ and harmonization.
1 ) o ) -
s extent, the benefit from telecc ons depends on the abliy to
To a large ith others in changing circumstances and in response to a need that may
L municate W
;ﬂzfomseeable

Jonrcis i “interconnectivity”, in this discourse.

gﬁfr{l.mssary to define the topical word, “inte ]

“ ivity” is a concept that is used in various fields such as
e ».vord ]nlr ermr:glzi‘;:'l?nu:;c;ions, ﬂelwork theory e.t.c.. The concept can
biology, suf:lety, ethOIB)’:an of a system that interacts with and rely on one anollher
£ summmzed. ?{s tth:t llljley occupy the same system, and that a system 17 d;ﬁgclli tisoar
sply by the rmJ'bl:ﬂ, to analyse through its individual parts CODSldAl:I:d “::m.lhe:’”
snnrn::;nsi :VIl;l:EZtrivc‘l from “interconnect”, meaning “to connect with one
conce

icati dis
in i cations network, the wor
When viewing interconnectivity in relation to ‘tlele(clf:ll::::z’l]l]l;mio“" . i
ini the wor 1 o 5 Thasionl
derstood by defining  th R A
:::hunu;eably with tl);e two words “interconnectivity” and
‘interconnection” is defined as:

: inling g onnection of
The physical and logical linking :Jtlgd l‘;y Foim
communications systems used or ope; b
different licensees in order to tE:n:o{ o eFservice®
from the respective systems for the p b etyeen 40

s not :
n need e provider can

P sonmnectio '
The above definition admits of no ambiguity. Interco same servi

A ider. The

o e telecommunications network service memecnion. ]

only Meaningfully convey messages through interco ually been given in
" ition has eq

A similar more elaborate and comprehensive deﬁn&i::;;ﬂsq as follows:

the Telecommunications Networks Interconnection Reg

11 1995, p3
o - 7w Ed, London, Sweet & Max®
: [il‘:l.]m D-Long.. Telecommunications Law and Practice, 2 B¢,

&

o -OIEC! 3 imute Reference
Wikipe:. . . dia.ore/wiki/interco Britanica. Ultima
] Rohmu Fm;?&i&?zbmm&mﬁucaums Network Encyclopaedia
SUle. Ch Al 5ohii B Note that
L - ~Micage: aedia anica 2008 5 2003.
S5y ot 'go: Efl‘.!ydcpdedla .Bfuynl o0 scton Regulatons 2000 (00
Rera © Nigerian Communications Act 2 Nelworks Intercon? jon Regulatons " mﬂ unms
. ati eC|
Dedeigpntion 19 ct e i e s by e Tekso™
V"' del]nil,u“ pu;l =, the Te ccur'm-'nme Regulations have el
: u“’“rks Pose without more as

\erconnection Regulations 2007



Intereoniieetion means the phy sical and logical Tinkig of
telecomnumcations networks used by the same or a
different telecommunications operator in order to allow
the user of telecommunications  operator  to
communicate with the user of the same or another
relecommunications OPETAIOr (O ACCEss Services provided
by telecommunications Operator and the services may be
provided by the parties mvolved or other parties who have
access to the teleconmunications networks

one

From the above defmitions of interconnection, it can be said that interconnection o
interconnectivity agreement is an agreement freely entered into and in good faith by m;
or mwre telecommunications operators or licens g . i,
S E icensees for the purpose of idi
telecommunication services P i

ri'g_slorisal Background of Telecommunicatior:s Systems In Nigeria
The twlephone was invented less than 120 years ago by Alexander Graham Bell. In

~—

ated by British pracuce from the colomal tmes o the early 1970s. However, 1t
Jould be emphasized that the journey to success in Nigeria's telecommunications
milieu has been long and tortuous.

Tc[ccommunic?jlinns facilities in Ni_geria were first established in 1886 by the colonial
administration. At Independence in 1960, with a population of roughly 40 million
people in the country, the country had about 18,724 phone lines for use '® Between 1960
and 1985, the telecommunications sector consisted of the department of post and
Telecommunications (P&T) in charge of the internal network and a limited liability
company, the Nigerian External Telecommunication (NET) Limited, responsible for the
external telecommunications services.!” At that period. telephone penetration remained
poor and the quality of service was largely unsatisfactory. The system was invaluable,
congested, expensive and customer unfriendly.

Arising from the foregoing, in January 1983, the P&T Department was split into Postal
and Telecommunications Divisions which was later merged with NET to form Nigerian
Telecommunications Limited (NITEL). Until 1999 NITEL had a monopoly on the

thase years, the telecommunications network grew to become the largest ms d

machine ever made, handling more illion calls ar C S8!
3 g more than 1000
s ; illion calls a year and encompassing the

The most rapid peri f vth i f
! urun,cjpl‘ﬁ,pﬂ::-ilil E:)l\uh is l]:lﬁ result of the combination of the development in
At .Jp- mt of digital cm_nmm\icalions and the convergence of
imunications an computing technologies, the development of optical fibres and
e application of micro-electronics 1o radio comumunications.'! pre e

e eal

iest systems were telegraph sys ‘hic
Teleph graph systems, which were a form of digital system.

was analogue from its inception up to 970s when developments 11
g

: ; i p to the early 1970s ]

mputing began to be transferred across into telecommunications.

Until the early 1980, i 0
n almost all countries, telecommunications was the subject of

monopoly supply with the public rork
gt p network operator normally being a state owned

"his monopoly culture was i
S INONO € Wi J
poly < In contrast to the competitive culture of the new computing

industry, which used. w a I
¥ sed, large extent, the s; -] H i
st 5nd improvements in cirabiliig ame technology and saw rapid reductions 1

The need for mterconnectivity at an intermation; 1
al levi

Telecommunication U 14 : el was i
nunication Union. ™ Historically, Nigerias not through the International

telecommunications standards were

** Colin D. Ls

i
Tmd

opatp4

*Loc o p.5
Iind

ications sector, and on assumption of office in 1999, the President
Ol Obasanjo Administration swung to gear to make a reality the complete
deregulation of the telecommunications sector, most especially the much touted
granting of licenses 1o Global Systems for Mobile Communications (GSM) service
providers.'®

Thus, in August 2001 th
several GSM operators have been licensed.

telecomr;

e GSM services were Jaunched commercially and
9

Rights and Obligations of Interconnection ) o )
The overriding objective of the national telecommunications policy is to achlave‘ the
modernization and rapid expansion of the telecommunications network and services.
This will enhance national economic and social development, and integrate Nigeria
interpally as  well as 0 the global telecommunications environment.
Telecommunications Service should accordingly be efficient, affordable, reliable and
available to all and it is as a result of the whole essence and objective of
telecommunications policy that the Federal Government of Nigeria actively liberalized
the telecommunications market and encourages participation of the private sector at all

levels.”

™ Ibid
15 Revisiting Nigeria’s
1 Ibid
17 1bid
** 1hid
™ Ibid
20 yeandu C. Nwokor; Regulatory Challenges in the Nigerian GSM Markel;
NBA 2004 Annual Bar General/ Delegated Conference at Abuja. The Federal

Telecommunications Industry; www. nigeriabusinessimfo.com.

Being a paper presented at
Govemment, through the

87



Accordingly. a regulatory hody was established under the Ministry of Comnunicatiog,
MOC) as the Nigerian Communications Commission (NCC). Indeed, the NCC was 1.
result of Decree No. 75 of 1992 (the Nigerian Communications CQItnlnssin11 Decree
No. 75 of 1992) which was later repealed by Nigerian Communication Act No. 19 of
2003 (hereinafter referred to as “the Act”). The function of the comnission, inter alia,
melude the general responsibility for cconomic and technical regulation of the
communication industry’’ and it is this part of economic and technical regulation that
requires every licensed telecommunications operator to have mandatory access to
technically adequate and economically efficient interconnection with all other operators
a5 a result of this, in exercise of the power conferred on it by Section 26 of the Nigerian
Communications Commission Act 1992, as amended, and of all other powers enabling
it in that behalf that NCC with the approval of the Minister of Communications made
the Telecommunications Networks Interconnection Regulations 2003 The Regulations
provide for the g and obligations of any telecominunications operator to
rly, the Regulations provide as follows:

interconnection. Accor

A licensed telecommunications operator shall on receipt
a request for uterconnection from another licensed
communications  operator - have  an - obligation  to
mterconnect its telecommunications I\l’l\\'ﬂ{k;\'\'ilh that
licensed  telecomnuwnications  operator’s  network — in
accordance with the prineiples of Section 97 of the Act,
these Regulations and any Guidehnes on interconnection
adopted by the Commission.”

It should, however, be noted that the commission (ie. NCC) may in its

diseretion o it the obligation required under the above quoted Regulation in any of
the tollowing circumstances

(a) If an interconnection agreement is prohibited by law

h o€ B < d
) It the license issued to an operator does not authorize the services for which
nterconnection is requested

Nigena b o & N

e 'FL\'{'“M"“;";‘"“,:;T&'“')M“’-‘“'h has granted lcences to MTN Nig, Communications Ld
CRACEY, RIS, . Reltel (which was recently che ‘obi =

Nigera Ltd (Which was later chianged to V-Mobile By ujll\.lgh(mng' 10 Zoomobile), Econet Wireless

Mobolaj Aluko Op it i and now Zain), among others

' Section 4.(1) of the Nigenan Communications Acts 2003

B s . ¥ i aa At 2

Tdco::C:;\IS;T‘L:IA:?lN“I‘:\‘ . 20" May. 2003. However, the Regulations hiave bee aled by the

Telecaiun Do orks Interconnection Regulations 2007, and for th T “,p;‘ ek he

i : 2 2007,

Frent regulailons. it 15 the Telecommunicalions Networks llllerumnﬁclimegcmleu:ls l"(::(Sn shall be

cited and 1y heremadter referred to simpl:
- N » Py as 1 unm . &
also Section 96 of the Act Py s the Regulations for ease of reference Regulation 1(1)- S¢¢

©) It the requested inte
technical specifications

(d) If such interconnection would endanger life or safety

(e) If such interconnection would result in injury or harm to the property of the
licensed telecommunications operator

6] If such interconnection would hinder the quality of services provided by the
licensed operator™*

OnNECton rendered impossible as a result of

Agreements on Netwarks Interconnection

To date, internationally, no consistent set of guidelines has emerged for network
interconnection agreements. Each nation has tackled the issue of interconnection and
evolved its own approach in keeping with its own legal principles and regulatory
framework”

Interconnection Agreements among operators are negotiated freely and in good faith
and each negotiating party cannot intentionally mislead the other part or coerce the
other party into making an agreement that it would not otherwise have made or
intentionally obstruct negotiations. =

Another essential feature of interconnection agreement is that the agreement
must be in writing. Thus Regulation 3 (3) provides:

The interconnection agreement shall be in writing and comply with-

(a) the provisions of the Act, these Regulations and any guidelines on
interconneetion adopted by the commission; and

(b) the principle of neutrality, transparency, nondiscrimination, fair competition,
cost orfentation, universal coverage, access (0 information, equality of access
und equal terms and conditions.

Check-List of Interconnection Terms and Conditions

An interconnection agreement would normally be expected to cover certain issues, and
in particular, each interconnection agreement shall contain mutual obligations and
responsibilities of the i jon tel ications operators to protect the
interest of the users as well as the interconnecting operators.”’

The following are some of the issues and provisions to be covered in the
Telew ications Interconnection A

(i) Description of interconnection service to be provided
()  Terms of payment, including procedure of payment

242 See Regulation 1 (5)

* Ibid

6 Regulation 3 (1)

#1 Regulation 3 (4) and Schedule to the Regulations
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() Pomts of interconnection L the parts of the two networks at whicly they

be mterconnected
(v)  Force majeure
(v)  Intellectual property rights
(vi)  Dispute resolution procedure between parties
(vii)  Operation and maintenance procedures
(viii) Confidentiality of non-public part of the agreement
(ix)  Publication and access to interconnection agreements
(x)  Duration and renegotiation of agreements
(xi)  Assignment of agreements
(xii) Training of staff
(xiit)  Termination pnn:m.hlre.jg

Interconnection Procedure
Therg is no universal procedure for interconnection. In Nigeria, by the comr
reading of Regulation 5 (1) and (2), where the requesting telecommunication ng :1““33
operator desires to interconnect its telecommunications networks with that of re s
party, a request shall be made to the requested party, and any request so made :l;l?ﬁl;l:
made m writing and comtain sufficient information in relation to tl{e ll :5 f
||'.tfrf:\:1mtn wm; the \ugge:s-(cd date for the commencement negotiation; the mﬂi frn?n
-‘;_:-::rr;jh\"‘[:lll;\Y;;"m’su-;"n‘I:\ r.r?-qu:rmid and an estimate of the interconnection capacity
arly. such request must be brought to the notice of the commission by the

Juesting party

Thereafter the requested party shall inf
sl i n_‘urr“i”::“‘l party ﬁll-ﬂ‘l inform the requesting party in writing within 14
) P o arequest for mterconnection if it shall be able to .\'Llpﬁly the form

 mterconnection requested ar - .
cques d w i e o .
party ithin the time frame requested by the requesting

It should be noted that it is .
the rcque&tu? p(::tl\”::ullt ‘::::l ilu:\"“m“&' that once a requesting party makes its request,
be justified in ur-'u'ulg by lthT-‘m:t;{‘-IEsl ion e pefimed pnireastuliile gomitis ey
commission shall be notified accor _“l“"];'Cd to provide the interconnection and the
within 28 days from the date m;?rd”'gly and where the parties are unable to agree
negotiations, the cununjssiunqhﬂ:s;.:qum as to the date upon which to commence
negotiations on an imcrconneniumt power to compel both parties to commence
cormission.” It i howeyes humh?&reemel}t on a date as may be prescribed by the
appears to be 100 coercive in nature issuhn-med that this power of the commission
partics ought to freely enter into an agreement

i‘ Regulation 3(4); and schedule 1o
* Regulation 5 (3)
* Regulation 5 (4)
' Regulation 5 (7)

the Regulations

are 1

and not by cunli‘\ﬂ-\i“ﬂ or coercion, if the agreement must be honoured and respected by
the parties.
Filling and Registration of Interconnection Agreements
As part of the inl(j:rconnection procedure, after the parties have crossed the hurdle of
negotiations, the m.\ercnnnection agreement shall be made in compliance with the
provisiﬂn of regulation 3. All interconnection agreements shall be filed and registered
with the commission not later than 30 days from the date of the execution of the
interconnection agreement.

By section”79 (2) of the Act, it is the duty of the commission to register the
written agreement if it is satisfied that the agreement is consistent with:

(a) The object of the Act i.e. to create and provide a regulatory framework for
the Nigerian communications industry and all matters related thereto

(b) Any relevant instrument under the Act, and

() Any relevant provisions of the Act or its subsidiary legislation

Similarly, by the cumulative effects of Sections 98 (2) & (3) of the Act, the parties to
the agreement are bound to furnish the commission with any additional information that
the commission may require in respect of such interconnection agreement and upon
evaluating the agreement, the commission may require the parties thereto to revise the
agreement if, i its opinion, the agreement is inconsistent with the Act, the regulation or
the interconnection guidelines or the integrity of the public network.

It is the duty of commission to ‘maintain a register of all interconnection
agreements and the contents of such register are s provided in Section 80 (2) of the Act

which provides:
The register shall contain:
(a) The names of the parties to the agreement
(h) A general description aof the matter pertaining to the agreement, and
(c) The date of the agreement, but not the terms and conditions of the agreement

Amendment of Interconnection Agreement ) )

With the approval of the commission, the parties to interconnection agreement are at
liberty to amend or modify such agreement. Where such an a_me.ndmem is necessary,
the parties must give 2 written notice to that effect to the commission accompanied by a

copy of the proposed amendment or modification to the agreement.

A situation may arise whereby the commission will refuse to give its approval to the
amendment or modification sought. In such a situation Regulation 4 (2) provides:

Where the commission does not request additional
information on the modification or does not rule on the
amendment or modification of the interconnection

I
32 Gep glso Section 98(1) of the Act
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ement within 30 days of the recept of the nutice,
then the amendment or modification shall he deemed to

e approved by the conmmission

The above quoted provision is, no doubt, a Clear expression of the legislative intention
1o cartail the powers of the commission so that the default of the commission should not
he visited on the parties 10 mterconnection agreement once the parties have fulfilled

their own oblhigations.

Termination of Interconnection Agreement and Disconnection

It cannot be disputed that the procedure for termination of interconnection agreement is
a vital issue in the agreement. The termination of any interconnection therefore must be
strictly in line with the terms and conditions of the interconnection agreement hetween
the parties.”

Thus. a party wishing 1o terminate the agreement is duty bound to give the other party a
1 notice of its intention to terminate the agreement specifying the
termination™ Similarly, in the case of any breach of the terms and
f the agreement, the requested party shall give to the requesting party three
ten notice 1o remed: the breach and if the party in breach fails to remedy the
within the ptrjtrd the requested party may then terminate the agreement without
Turther notice.”

} perator shall however terminate any interconnection agreement without the written
consent of the conmission first sought and obrained™

arding a situation where the commission fails or refuses to give its consent to any
r wishing to terminate or discontinue the interconnection agreement after notice
feen given i, the Regulations do not provide remedy for the aggrieved party. It is
y submitted that once the party hing termination or discontinuance
has fulfilled own obligation and conditions, the fault or neglect of the commission (o
e consent ought pot to be visited on the party, rather consent should be deemed to
ve been given and the termination shall become effective after a reasonable period of
time so that a willing operator would not be forced to continue operating with an
unwilling operator.

Resolving Interconnectivity Disputes

The problem of interconnection among network service providers usually revolves
round sharing the revenue that accrues from calls generated from one network that
terminates in another network. Failure to agree by the interconnecting parties may resort

0 4(5)
ulatien 4 (6)
pm & (7)

Rey
e Secton 100 of the Act 2003 und Regulation 4 (8)

922

w the regulatory authority resolving the dispute. The regulatory authority may be
prepared to play a role in resolving the contractual dispute.” But in prac}iue, most
regulatory authorities have their resources stretched quite enough by dealing with
specific tasks assigned to them under the law. In some cases, the contracting parties
may need to have recourse to the court of law or other alternative dispute resolution
procedures such as arbitration, conciliation, mediation or multi-door court house/room”’

In Nigeria, interconnect problems began making headlines at the inception of GSM
service in late 2001 when the Nigerian Telecommunications Limited said it did not have
enough capacity to interconnect operators.” Today, the matter has grown so bad that
the foundation of the country’s telecommunications industry is becoming threatened as
the survival of many operators is threatened by the development.” The problems start
even right from the negotiating stage.

It is not uncommon that a disagreement ensures between telecommunications operators
in respect of interconnection, and in such a case an attempt is first made to resolve the
dispute between the parties through negotiations or other alternative dispute resolution
mechanism. Where no agrcemeut‘”"is reached in any interconnection negotiations
between telecommunications operators within the specified period either party may
appeal to the commission and the commission shall decide on the case, taking into
consideration the interest of both parties.*’ Such an appeal shall be made in writing,

setting out the areas of agreement and dispute, including but not limited to when

interconnection was requested, what telecommunications network or service offerings

were requested and on what issues agreement failed to be reached.*”

Upon filing an appeal by any of the interconnecting parties the following steps shall be
taken:

(a) The commission shall give the parties concerned the opportunity to state
their case;

(b) A preliminary enquiry phase shall be introduced when initial
consideration s given, so that the commission ..ui Jecide if there is a
case to answer or to proceed 1o a detailed investigation;

©) The commission shall inform the complainant of the outcome of the
preliminary enquiry phase within three weeks:

s e
7 colin D Long Op. Cit P.200. See also Section 73 of the Act
** 1bid

9 Gee The Punch, Tuesday, July 5, 2005 P. 36

“ Ibid

40a See Section 74¢1) ol the Act

4 Regulation 17 (1)

2 Regulation 17 (2). See also Section 75 (1) of the Act
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W The prelimmary enquiry phase shall be followed by an - investipatioy

e myvolving e gathering of analysis and assessment of Mmore

T
detdiled mformation:

€ The commussion may require written argument with supporting facts and
research, if necessary, to assist in clarifying the issues in dispute;

& The commission may give representatives of business circles aftected by
the dispute the opportunity to state their case where appropriate

B The commission may also consider inviting other interested parties to
comument on the issues."

Having followed the above procedure, the commission shall decide on the
dispute based on oral or written submissions and public proceedings. However, a

decision can be reached without oral submission, subject to the agreement of the parties
44 -
concemed.

It ig important to pote that the hearing of the proceedings of the commission in public is
ot at large. Where the presence of the public may pose a threat to public order, national
security or an important business, the public may, at the request of any of the parties

converned or by a determination of the commission, be excluded from the proceedings
. s
or any part thereof

The commission nas time frame within which to conclude its hearing and will have due
regard o the urgency of the matter before it. Thus, Regulation 17 (9) provides as

¢ commission-

may given the urgency of the case,
interim order before arriving at a decision;
all decide the case withm

four  months,

beginning from the date of the appeal®™

party whao is not satisfied with the decision of the commission may appeal to the

eral High Court for : y i

eral High Court for a review of the decision and a copy of the application shall be
with the commission within 30 days from the date of the decision but the

of the commission remains binding pendi i
2 pending the final determinati of the
appeal by the Federal High Court.* on of ¢

decisio

1t shouid be noted that instead of following the above express statutory administrative
procedure in settling mterconnection problems "W

» Some operators head to Court. While

O 01) of the Act the Comniission nuy resolve the dispute by

g et Altemative Dispute
 upon such terms and conditions as it tay deem fit -

94

some channel their grievances through the Federal High Court some approuch the State
High Court. It is humbly submitted that sidetracking the stated procedure is palpably of
no moment as the law is settled beyond peradventure that where a statute ]‘)I‘(J\'ILICS- for
resort to an administrative remedy, the court cannot competently adjudicate on any
suit arising there from unless the administrative remedy has been exhausted.’’

Thus in the case of Blue-Chip Communications Co Ltd vs. Nigerian Communications
Commission™, the plaintiff applied for a third-Generation (3-G) Spectrum Mobile
License from the defendant pursuant to the Nigerian Communications Act 2003. The
defendant refused to grant the application explaining that there is a Five-year
Exclusivity Contract between it and the GSM operators by reason of which no mobile
license could be issue within the period. Being disgruntled by the defendant’s decision,
the plaintiff commenced an action at the Federal High Court, Abuja challenging the

defendant’s decision. The issue arose whether the suit was competent in view of the fact

that the plaintiff did not complain against the defendant administratively. In striking out

the case, the Court, per Stephen Jonah Adah ., held:

There is no evidence of the fact of compliance in this case.
The plaintiff in his affidavit never alleged that he has
Jollowed the process of review of the decision he has
brought to Court in this case under the Communications
Act 2003 before accessing this court. In this situation
therefore the action is incompetent.”

It is equally of court’s jurisdictional importance to note that it is immaterial whether
telecommunications matters involve interconnection or not, once any matter arises out
of the provision of the Nigerian Communications Act 2003, the Federal High Court has
the exclusive original jurisdiction to entertain the matter,”’ after the prerequisite
administrative procedure has been followed.

7 See the following cases: MTN Nigeria Communications Lid v. Nigerian Communications Commission
(2004) 1 TLR,5 @ 15-16, Lawal vs. Oke (2001) INWLR (pt 711) 88 @ 106- 107, Falaye vs. Omoseni
{2001) 9NWLR (pt 717) 190 @ 200-201; Kasunmu vs. Shita-Bay & Ors (2007y ALLFWLR (pt 356)
741@ 783; Ojogbede v. Ogundipe (2008) ALLWLR (pt 399) 589 @ 599; Blue-Chip Communications Ca
Ltd vs. Nigerian Communications Comission (2004) 1 TLR 23@40:Econet Wireless Nigeria Lid vs
N.C.C. (Unreported) Suit No. FHC/ABJ/CS/58/2004 delivered on 20" April, 2004 by His Loddship, Hon -
Justice B.F.M. Nyako. See also Section 88 (3) of the Act. Note that following the procedure stated in the
statute for settlement of interconnection dispute is a condition precedent to the jurisdiction of the court
‘efore which the matter is brought and if the procedure is not followed Lhe court lacks the prerequisite
competence and jurisdiction to entertain the matter the court lacks the prerequisite competence and
jurisdiction to entertain the matler
“(2004) 1 TLR, 23
* Blue- Chip Cornmunications Co Ltd vs. Nigerian Communications Commusston (2004) Supra @41
50 s is the effect of the combined reading of the provisions of Section 251 (1)(s) and 252 (2) of the
Constitution of the Federal republic of Nigena 1999 and Section 138 of the Nigerian Communications
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reference and  clarity of purpose, Section 138 of the Nigerigy,

For ease of : B i
3003 which confers exclusive jurisdiction on the Feder| Hig),

Communications Act

Court in lc'lcmmm\mm.molls matters states:

The Federal High Court chall have exclusive jurisdiction
over all matters, suits and cases howsoever ariging out of
or pursuant w or consequent upon this Act or its
subsidiary legislation and all references to “Court” or
“Judge” in this Act shall be understood and deemed to

refer to the Federal High Court or Judge of the said court

Even though the above quoted statutory provision seems to be clear without a modicum
f doubt that the Federal High Court has the exclusive original jurisdiction. the issue
ctill remains whether the exclusivity or otherwise of the jurisdiction of the Federal High
Court i this regard extends 0 or covers contract cases involving subscribers of
(clecommunications  services and  service provider or where the Nigerian
(;-‘snm]u‘.\:x‘ ns Commmission, which apparently is an agency of the Federal
Government 18 4 '["Jrl:\'

arrister Mike Nkwocha & 2 Ors vs. MTN Nigeria Limited & 4 Ors,”" the plaintiffs
ere subseribers of GSM services of the defendants wanted a refund from the
fendants for dropped/uncompleted calls resulting from network failures. They
erefore approached the Federal High Court for redress. The issue was raised suo motu
Fih 1_“’"“” the Federal High Court has jurisdiction to hear and determine the
e on ‘i‘[‘:“\ "\]‘“1;grityr]gt‘lt\{cd\rcluniu s between the plaintiffs and the defendants.
bty I-‘ : he l!g:rzﬁ;m Communications Act 2003, it was held per
. at the Federal High Court has exclusive jurisdiction.

However, in the recem C :
o, MW.\ tht: t Court of :\ppu“al case of Jeph C. Njikonye Esq vs MTN Nig

i e act, it ‘TTL‘ a similar issue arose, it was held that since the dispute is
e 15 the High Court of the FCT and not the Federal High Court that
competenice und jurisdiction to entertain the case

o .

r “: \dl\l:[ul: 31“;:\]:;; :““mﬂlcd that in Njikonye's cse { Supra), i1

urxmclix;n:\! i’\(uc e ou contact or not. Rather, what 1s material i

i qigasion in the case is whether the suit was brought {0
? ¥ the Nigeria Communications Commission Act

of B il W

arnster Mike Niwocha & Ors v. MTN Nigeria Lid & Ors 2009 1
I @4 :

WLR (pt 413) 1343
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The crucial issue now is whether provision of metwork service by licensed
telecommunications service provider (like MTN Nig. Communications Ltd in Nkwocha
and Njikonye's cases) is a duty created by the Nigerian Communications Act or put ina
different language, whether the liability on the part of telecommunications service
providers for offering telecommunications services is created by the Nigerian
Communications Act. If the above two issues are answered in the affirmative, then any
matter connected in with telecommunications service including network failure as in
Njikonye’s case can only be dealt with by the Federal High Court as the court having
exclusive original jurisdiction to entertain it.

There is no doubting the fact that certain matters in the Act relates to network
services.

In the first instance, it is the function of the Nigerian Communications Commission
to protect and promote “the interests of consumers (that is subscribers to
telecommunications network services) against unfair practices including but not limited
to matters relating to tariffs and charges for and the availability and quality o)
Communications services, equipment and facilities (Bracketed added for emphasis)

Tt is submitted that the above quoted function of the NCC has some connection with

telecommunications network services, and if this submission is well grounded, then
telecommunications service failure is a matter connected with or arising out of the Act,
thus bringing it within the purview of Section 138 of the Act which confers exclusive
jurisdiction on the Federal High Court.
Similarly, the Commission is empowered to resolve complaints received from
consumers of telecommunications services in relation to matters of customer service
including quality of service.”® “Matters of customer service” or ‘quality of service”, it
is submitted, encompasses and involves any matter arising out of network service,
hence metwork service failure is a matter of customer service, thus still bringing the
issue within the framework of Section 138 of the Act.

In view of the community effect of the above statutory provisions™, it is humbly
submitted that matters of telecommunications network failure can only be dealt with by
the Federal High Court as a court of original jurisdiction and not the State High Court or
High Court of FCT. Hence the two questions earlier posed can conveniently be
answered in the affirmative.

This conclusion is in tandem with the settled law that in determining the jurisdiction of
court, the enabling law vesting jurisdiction must be considered in the light of the subject
matter of dispute.

9 See generally Section 4 of the Nigerian Communications Act 2003 on functions of the Nigerian
Communications Commission

5 See Section 105 (1) of the Act

55 That is, Sections 4, 105 (1) and 138 of the Act

5 In Nigerian Reinsurance Corporation V. Hon. Justice Rahila Cudjos (2008) ALL FWLR (pt 414) 1532
@ 1550- 1551, the Court of Appeal, per Adekeye JCA in his leading judgment held that; 1t is trite that

97



dispute 1 N, konve's case arose out of o

. ~ )
Federal High Court can only be givey, ,
hen the Act derives its validity

Mtrigy,
S Clegr
from gp,

1 it the subject matter of

ats jurisdiction in the
noresy Wi

Therefore, evel
ihe Act which ve
and ordmary lieral meaning
;'\‘l!\i\ll!lh’l'\~v

Problem Of Interconnect Indebtedness a
Of all the disputes and problems facing Niger .
the least in seriousness 18 interconnection fees chargeable on telephone network I') "(:t !“
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her Mobile subsidiary, the Nigerian Mobile Telecommunications Limited owe them
Billions of Naira in interconnect service.”

Sometime ago, the operators in the Nigerian telecommunications industry met the
industry’s Regulatory body (the NCC) over the high Level of interconnect debt
plunging the sector with the aim of giving opportunity to operators and other
stakeholders to discuss the thory issue of interconnect indebtedness.® This is a right
step which was supposed to have been taken by the NITEL instead of heading 1o EFFC.

Consequent upon the meeting, the NCC decided to appoint external nspectors to
reconcile the level of indebtedness among the operators.

Iving Problem of Fees
em of interconnect indebtedness among operators. the NCC has

as interconnect clearing houses.”The job of the
de infrastructure for interconnection, thereby
ats with one another.”

Indahtad!

F
To resolve the probl
licensed some companies to act
companies would be, inter alia, to provi
saving operators the headache of having to sign agreeme
7 are to provide, among others, interconnect points o
is licensed, it would not have to sign endless
Id simply go to the clearing

The licensed clearing cnmpaniesé
operators such that once an operator
number of agreements with existing operators but woul
house to get interconnected, provided it meets the required criteria

Remarks and Recommendations
The achievement of the goal of 1
interconnectivity agreements among Oper
mandatory access to technically adequate an
with all other operators.

To achieve this aim, the regulatory body should be independent and government policy
on interconnection should not be indiscriminately amended or repealed. Moreover,
where_amendment or repeal is inevitable, regards should be had w public policy and the
need to protect the numerous telecommunications subscribers. At least the tariff
changeable should be as low as what the common man should afford. Every operator
must allow all other operators full interconnection to its network at technically feasible
and convenient point of interconnection, such that traffic may originate on the network

narket-based competition in telecommunications vide
ators requires that every operator has
d economically efficient interconnection

[

%2 T Punch, Tuesday, June 5, 2005 Back Page

“ 1bid

84 Gee the Punch, Wednesday, June 29, 2005, Black Page

5 See the Punch, Tuesday, July, 5 2005 Page 36

** Recently two, of the licensed ¢learing compunies, medallion Nigeria Limited and interconnect Cleanng
House Nigeria Limited unveiled their services \o the telecommunications ndustry. See the punch,
Tuesday July 5, 2005 page 36

1 That is the Medallion Nigeria Lir

mited and Interconnection Clearing House Nigerian Lumited
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; < across networks, without interferen..
and terminate on another, or otherwise pass across networks, without mluILanu-,
signal deterioration, delay or restriction.

In the same vein, any payment for interconnection should'bej hz:sed on (;he actual cogy
(a8 L ] . N . . a 0 an CO W5

of such interconnection and must apply m a non discriminatory mpetitively

neutral manner.

To the extent possible, the regulatory body should review all .existlng i_nterconnection
agreements to ensure that they meet the standards consistent with other mterconnection
agreements in the industry and standards practiced globally, and for situations where

negotiated agreements are unduly protracted, the regulatory body should serve and act
timeously as arbitrator.

The regulatory body should also not relent in its effort to publish clear and appropriate
studies and standards for any cost analysis required to support the development of
equitable interconnection charges, and where adequate cost information is not readily
available, the body should examine comparable interconnection pricing policies and
price levels from The idea of licensing some companies to act as interconmection
clearing houses with a view to settling interconnect indebtedness is a welcome idea and
highly appreciated. However, the idea should not jettison the clear and unequivocal
interconnection agreements validly and legally entered into by the operators. Hence the
regulatory body should ensure compliance with interconnection agreements which are
not at variance with the enabling laws, and modes or methods of recovering
interconnect indebtedness among operators should be part of the interconnect
agreements without prejudice, however, to the right of the interconnecting parties to

gpp.ro.ach a court of law. Also the regulatory body should exercise its power cautiously,
judiciously and in the overall best interest of the telecommunication industry
Summary and Conclusion

In this wor.k, .attem_pt has been made to consider the historical background of
teleconunum.caqons in the global perspective Interconnect agreements among the
telecommunications operators has

been the main focus of the work and much ink has
been expended on the legal and regulatory framework of interconnection agreements.
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