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Ibrahim-Eletu Khadijat Kuburat (Mrs.)™
Abstract
Freedom of speech is one of th
e
discourse on Human Rights. v, MOSt important byt highly controversial items of the

Introduction

' Free.dom of s.peech. is the a.bility of the members of society to express their ideas, opinions
and information without hindrance or restriction either from government or individuals or
group members of that or other societies. This ability is an essential tool for advancement .
of knowledge and societal values as well as checking the excesses and aberration of both
the government and individual members of the society. Whether in form of written, oral or
symbolic expression, speech has remained an important means of testing an individual
self-development. It is a vital component of human dignity and a vocal point of persoqal
development. The extent to which a nation preserves and protects this freedom for its
citizens also speaks volume of the quality of its governance while the receptive nature of a
people to the freedom among themselves an.d others Epitormses tthel.levtc?l of the:; ‘;:lli\;ﬁ;);m
ave always laid claim to the conceptualisation, es )
estary .scholars h 4 tion of human rights including human right to freedom
preservation, protection and promo : )
M i ised the notion that efforts to enact legal instruments
of speech. The claim is premised on ) include th
o isi ; ‘nitiatives of the western world. Such instrument include the
recognising the “gl?‘s were. n land by King Conrad II in 10371, recognition of the
Charter of Rights issued in England DYy : Maena Carta of 1215 and
e g 2 by King Alphonso IX in 1188, the Magna
principle of Habeas Corpus” by King

sity of Ilorin email: abikan.ia@unilorin.edu.ng;

Univer
* Reader, Department of Islamic Law, Faculty of Law,

ibrahimabi y fversi :n e-mail: alhamaweeyas01 @gmail.com
ibrahimabikan @ yahoo.com Law, Faculty of Law, University of Ilorin '1;_kk__—y——g___ibrahimeletu@yahoo.com

** Lec ent of Islamic , mic Legal Studies email: Kki _
i Pdt:cr;z;;lDLf:tﬁ?;r Kwara State College of Aragrl)((::frcn::? date ofgthe Western perception of human rights as opposed
¥ the comm

i firmed
' i ranslation of Magna Carta as con
Reference to these instruments reflects e 1215 being its prECUTSOT, S€€ At

- . C

to the popular misconception of Magna |

i ilable at html . ‘

by Edward I with his seal in 12?7, avallazledocumenls /magna C?na/!raqslzil?:andate (o a prson offial ordering e
http://www.archives.gov/exhibits/feature is a judici e st e

' -~ Tvou have the body” rson .
2 Habeas Corpus, a Latin phrase nll]earjincga nbtl:zaudete"nined whethﬂ; ;); r;:o; éh:l: gz 166 (9th Cir. 1991), cert. denied, 112
inmate be brought to the court s0 t at i :

; in Brown v. Vas1heh zed the fact that the writ of habeas corpus is the
or not he should be released from custodys

ni tion, see also
me Court has recog : and lawless state action,
S.Ct. 1778 (1992), the court observed th?lt th'enfililpz al freedom against ngl,::iag"o" (judgment delivered on Tuesday,
’ feguarding !

Nigeri ; 4 U.S. 286, 290-91
ndamental instrument for $2 ring the Government éfo uncil); and Harris V. Nelson, 39

Eshugbayi Eleko v. The Officer “d"g"::iigle
the 19" day of June 1928 by the s

(1969). al
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University of Maiduguri Law Journal Vol. 14, 2016.

the English Bill of Rights 1689 which clearly defined fundamental h"m‘}“ l‘}"egh‘s- Other
documents include the American Charter of Rights issued on the eve o (; American
Declaration of Independence 1776 and guaranteed freedom of press, creed and right of
legal proceedings in the court of law. The French Declaration of Rights of Maq and of the
Citizens was made in 1789 while the First Amendment to the American Constitution wag
made in 1791.>

The end of the First World War witnessed incorporation of the fun_damenta.l human rights
in the constitution of many European countries and the trend whlct} continued afte-r the
Second World War culminated the United Nations Universal Declaration of Human Rights
(UDHR) in 1948. 1t is conceded that many Muslim nations and 'non—goyernmen-tal
organisations formally adopted the concept during the 1948 Declaration. Tl.us 'explams
why the adoption in their constitution, in most cases, follows the letters and cntena'of the
UDHR save for the introduction of some Islamic principles and the use of Islamic law
(Shariah) as a tool for limiting the scope of its exercise.* According to Mayer, Saudi
Arabia stands out exceptional in this type of adoption as its representative at the United
Nation argued against and abstained from voting for the adoption of UDHR for being at
variance with the culture of the Eastern nations and violation of Shariah by some of its
provisions®. Its constitution also declared Quran and Sunnah as its basic law while it

merely give a general guarantee to human rightsG. Nonetheless, it has been a prominent
party to some of the forrums where such adoption was made’.

This trend of events has been used as the basis by the western and westernised scholars
and writers® for comparing the status of human rights under the ‘international law’ vis-a-

vis the Shariah. They have concluded, as will be shown later, that the notion of human
rights is a western conception of the 18™ and 19t

Islamic law and that the attempts by the modern Mus
the existence of the concept in Islam are arm-twistin

century. That the notion is alien to

lim scholars to adapt UDHR to prove
g efforts’.

i ith on Human Rights, (New Delhi: icati
e elhi: Anmol Publications P 4
DeclarZ:ig:agp‘)lg ﬁmcle XII, Universal Islamic Declaration of Human Rights (UIDHRS I;I Sareriigsiove 0
) tticle 24, Constitution of the Isl R i e o

S olitics, : Pi i
Tﬁfcoorul:ta ance, Articles 1 and 26, Saud; Arabia Constitution, 1992(L0nd0n. Pl bt 1990, p218
! Like Mayg- %ﬂlzttlp?:l:d In Cairo Declaration of 1990; see Article 22, the Declaration
L University Press, 2008): ang. ”;“iib?‘gna;hﬁ%’;zll? e o pnNaim, A. A. Isiam and the Secular Stare, (UsA: Harvard
gBeSt: 1exi.U[§i:13rsity of California Press, 1998) e eibundamensalion Political Islam and the New World Disorder,
3 1 man, Human Rioh y
3 . N 18hts and [slgm: g, i
ttp://iwww h m: Some Points
I idayat.org/blog/2008/1 1/03/human-ri hts-and-islam-. mOf Canve;_gence and Divergence, available at
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Im leaders and

; administr
ds in part four ators

_ validating freedom of h are
with conclusion, s e

Principles of Free Speech in Islam

It must be stated from th

i € outset t i ,
of speech in Islam botp 1. = hz_lt there is dearth of literature on the subject of freedom
works, detailed discussion

vci)f ;ndivi;i};al (hurriyyah al-Mu ‘arahah) freedom/duty of
. L (amr bu-m'aruf wa al-nahy an al-munkar) and ijtihad
Eegisglrilﬁlu e?ertlct)ln of effons_to derive rule of law from the texts or ijma‘) amongst ott{ers.
mular length, the Muslim jurists and scholars discussed a number of principles that
restricts individual or group free speech. Among these are seditious speech (fitnah),
blasghemy (Sabb Allah wa Sabb al-Rasul ), defamation, comprising slanderous accusation
and libel (Qasaf and Iftira’); utterance of hurtful speech in public (al-jahr bi*l-su” min al-

gawl) which include publishing and broadcasting amongst others.

enjoining good and forbidding e

Muslim scholars and jurists have extended the evidences in support of amir bi‘l-ma’raf
and other practices and precedents from the prophet’s companions (ra) to justify freedom
to criticise (Hurriyyah al-mu‘arahah), especially the government. They quoted the
inaugural speech of Abu Bakr (ra) which was also followed by Umar Ibn Khatab (ra)
inviting the populace to correct them if they were wrong or rectify any aberration they
may notice in their governance. They concluded that the duo recognised the citizens’ right,
protected by Islam, to criticise government activities. Such criticism is impossible except

.10
with the existence of freedom of speech and opinion .

Another area of Islamic law which orchestrate.f.re?dtl){n of speegh is th'e right and duty of
qualified persons to carryout independent ijtihad.”” Ijtihad is an instrument . f9r the
development of Islamic law by which scho.lars expressed considered personal opinion on
matters of private or public concern of decide cases or deduce rule of law in lnterpretmg,;
here the sources provide only indirect indications on such issues. Freedom o
i i n in Islam is vindicated by the jurisprudential pl‘lnC.lpl(E: la yuand al-
§p.eec’h al'ld (?plﬁllzq (ijtihad is not reversible by its equivalent)_ ar_ld la inkar fi masail al-
l'J'n'hEdIZb i mieh - ! tation on issues of ijtihad). The pqnmples are to the effect. that
ijtihad " (there is 00 contes None can disavow the other and neither

) R I :tled to his opinion. _ :
cvery qualificd mujiahic i ;rll:)l\t;.Ier to follow opinion of the other unless it conforms to his
even

can be forced tlo oris
own reasoning ".

DEr al-Quwmigﬁlah 1i’1-UibENah wa’l-Nashr,
edn. (Beirut: Mu’assasat al-

d (Damascus: .
SNE, Mull - Exiyyat al-IstEm, 2" edn. us: DEr al-Qawmi

e lgﬂoulla(fiﬁ Kfls;:’éfél’:lj?zgd al-DEn, FE'l-Naqd al-IslEmE al MuNElIir,
RiBla, LOAN) 3 jjti. damah, 1994), vol. 2.
RisElah, 1404AH/1984. ahid (person exercising ijtihad) see (IbnSQrL:Ou La"inka,-fi i i
11 For conditions to qualify as mujta (e, see S8 Vb Mustapha Sanou.
12 Eor further elucidation o the llat;e2 p
Lumpur, Dar Al-TajdEd, 2004), 81-92-

. 40-41
13 §ee Ibn QudEmah, al-MughnE, vol. 9 PP

33

Scanned by CamScanner



Univerity of Maiduguri Law Journal Vol. 14, 2016.

Islamic Law Evidences on Freedom of Speech

There are plethora of evidences from Quran, Sunnah and the practices of tpe past
venerable leader of Muslim nation to support the claim that freedom of speech dq EXist i,
Islam and that rules of Shariah could be positive legal rules in .its support. We shalj
however be guided by the need to trace out the authorities in support of.the Objectiveg of
freedom of speech which is upholding human honour and dignity and discover

: Y of truh,
These objectives are reinforced both in Islam and the conventional notion of g,
freedom™, 1t must also be mentioned that Quranic legal provisions are not confineg to

juristic method of legal code. They are usually in form of commands and prohibitjop from
which rights and obligations could be directly or indirectly created. The non-legal opeg
may also make general provisions giving room for different interpretations including tex
linguistic, and may create moral rights and obligations which could be developed to legal
norms", This unique style is responsible for its relevance to all era an epoch as those nop-

definitive provisions are admissive of interpretations according to the changing
circumstances and societal needs.

Quranic Evidences

The dignity of human being sought to be upheld by freedom of speech is guaranteed in the
Quran in an unprecedented and unsurpassed, broadest, absolute and universal manner.
Allah (swt) say:

And indeed"We have honoured the Children of Adam, and We have carried them on land
and sea, and have provided them with AJ-

Tayyibat (lawful good things), and have
preferred them to many of those whom We ha

ve created with a marked preferment.'®
The highest manifestation of man's dignity i

S possession of reasoning faculty through
which he exercises his free will.

Discovery of truth as an object of free speech is more emphasised in the Quran. This is
either in direct reference to the word haq or its synonyms or approval of other principles

Y use the word hagq for truth
: “Such is Allah, your Lord in
W then are you turned away?

10 attainment of justice. Anq while truth is an element
0 salvage it on the face of denigration and desecration.

ays obtain. For example, while qadhf (false accusation of adultery)

s dignity, exposition of the truth of the accusation would remedy.
gative consequence of the accusation,

impugns on the victim’
to a large extent, the pe

u
See the Preambles 1 UDHR 1945.
95’)!'\UIDHR' 1981 48: 1 and 4 The European Convention on Human Rights, (ECHR) 1950 and Article
Camali, M. H. “Fundamenta] Hu i )
, X f man Rights of Individual- : rican
{s""s'é'é" Ofr{:;a";cximf-"(sﬁ; nees. (1993) 10:3, p, 3sxmdual' An Analysis of Hagq (Right) in Istamic Law.” Ame
£ o Al-Usraj 2 70; see also ¥ :
’l,;‘{;‘l]?ifdﬁnn 3(16:1) .8. for similar effect; lmr?stll::?x%nalofm Vs
g"" ‘an in the En:?lzslh Ei;tlhinzgad MUhs_in Khan, The Holy Quran: Ty, inte
0, Yunus (10): 33 200 Dar Alsalam, 2093 P

Xa

qarah (2): 30-34, and QurNEn, 3
S Work are based on Muhammad
! meaning of the noble
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In the same way o

; . P , Obnoxj
behaviours is damaging 1 the di r}Oxmus. governmental policies and individual illicit
But the truth in amr bi gy, 'rgu[Jl‘lty of citizens of a nation or the particular individual.
(criticism) - verbally, in i Wa al-nahy an al-munkar, constructive mu 'aradah

. 1tten or t . §
or call attention to its eversal, hrough print or electronic media reverse the relegation

lievers who reco d
ng the . mmend one another to the
g the human being in the state of loss'® also speaks volume of how

freedom to discover and i
s ; Proclaim the truth j in i -
dignity which was in the abivssiof degradalt]i (l)sn the main instrument in the defence of human

The verse of Quran which dire

ctl i T , ) ,
freedom to criticise (haq al-mu’ y establishes the principles of a’mr bi al-ma‘ruf, and

arahah) is where Allah say:

AlL;; ttucre jclI'lS;: out pf You a group of people inviting to all that is good (Islam), enjoining
-Ma'ruf (i.e. Islamic Monotheism and al] that Islam orders one to do) and forbidding Al-

Munkar (polyth:egism and disbelief and all that Islam has forbidden). And it is they who are
the successful.”

Musli_m scholars have severally upheld the principles emerging from the verse as
sufficient authority to validate freedom to formulate and express personal and group
opinion in all matters including governmental and political affairs>

The verses directing people affairs for consultation’' have also been used as evidence in
support of freedom of speech and opinion which is a sine qua non for healthy. meaningful
and affective consultation?”. The principle of consultation is mandatory for Islamic
government according to the correct interpretation of Quran 3:159 and 42:38. Zaydan
therefore views that it will amount to obligation in vain to compel government to be
guided by consultation where the participant in such consultation will not be free to

. . . 23
express their opinion™.

In the same vein, the exercise of the freedom of speech by an individual to claim
entitlement from or through the government is established when ,rAllah says: .

Indeed Allah has heard the statement of her (Khaulah bint _Tha labah) that dlspute§ with
you (O Muhammad [sal-AllEhu 'alayhi wa sallam]) concerning her husband (Aus bin {\s-
Samit), and complains to Allah. And Allah hears the argument between you both. Verily,

Allah is All-Hearer, All-Seer”.

' Quran, *Asr (103): 2-3 \ S
Quian (il Liken(2); . 1 vy fi'l-Maydan al-Siyasi. (Cairo: Dar al-Wafa' 1i'l-Tibaah wa’l-Nashr,
ol Jalil,l HMZ%Z; aiﬁgu}l)-l{(iarim )/)Irlajmu‘at Buhuth Fighiyyah. (Bagdad: Maktabat al-Qudus,
1408AH), p. 221; see also ,
1395/1975), p. 128. )
o Qs \;l L;mm S :1 Sf:} aiiﬂ"éﬁﬁ)h 3(8Cairo: Dar al-Shurug,1992), p. 556
2 =~ -, .
2 Shaltut Mahmudal-Islam "Aqida
B 7aydan, Majmu‘at Buhuth, p. 128
% Quran, al-Mujadalah (58): 1
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Evidences from the Sunnah )

The Prophet (SAW) in his legislative capacity enacted some laws that either elaborated the
Quranic provisions or set a complete set of principles in support of freedom of speech, We
now look into some of them. In reinforcement of the foundation of thy freedom i.e,
discovery of truth, the prophet say: “Tell the truth even if it is unpleasant™

| The hadith provides a general basis for human endeavour in pl'xrsuit of trt‘uh agai{)st all
: odds. The prophet was more elaborate when it comes to pursuit of truth in negation of
’ anything abhorrent. He was reported to have said:

| “If any of you sees something evil, he should set it right with his hand; if he is unable to
| do so, then with his tongue, and if he is unable to do that too, then (he should denounce it)
in his heart.”?

This hadith often used to validate the concept of Hisbah and mu ‘arahah espouse the
freedom of speech in an interesting way. It covers the whole spectrum of the manners of
speech i.e. written, using hand; spoken, using tongue; and symbolic speech expressing the
mind. The mind naturally sends the message of anything detested back to the organ of the
body that perceived it. This causes reaction by that organ or with the assistance of other
organs that expresses the detestation in a way that is understandable by a third party. Thus,
when an act is detested by mind and it is not expressed by word or in writing, other mode

manifesting the disapproval would include facial expression of frown or any negative
expression.

The prophet legislated freedom of speech not only when the situation is favourable but
also when it is risky to do so. He rated pursuit of truth in the latter situation as the best
form of jihad27 when he said:

“The best form of jihad is to utter a word of truth to a tyrannical ruler.”**

The popular h.adith of Mu‘adh Ibn Jabal when he was sent by the prophet to Yemen as a
judge, which is usct,d to Yalidate the concept of ijtihad also support freedom of speech and
reasoned opinion in legislative and judicial matters. The prophet was reported to have

asked the companion about the sources on which he woul i . :
jud'gc_emepts. The latter replied sayin§ the Quran, the Sunnah, :néelll}i’s 1:w;ei<;f::i% 1:(51
! opinion in the order of enumeration®”. Although the legislative function of an indi .Zr A
mujtahid has beer} overtaken by the legislature and to a little extent the judi Indivi u;
| contemporary nation state, yet, the enjoyment of the freedom of s ’ Judiciary in the
concept has not diminished. peech conferred by the

Islamic history recorded incidents of f;
. ; ree e i e
companions during the life time of the Pro ipression of speech and opinion by the

phet which are sometimes contrary to the

2
Muhammda Ibn xibEn, @afff i
. . , DalEl Ibn xi
Muslim, Mukhtasar @af£{ Muslim
Jihad, literally translated to :

bEn, (Bairut: Mua’ i
i ssasah al-RisEla, 2™ edn, 1993), vol, 2,p.79.

er , (al-Manawi, 1410H),

‘ 1t i i :
2 iI\)SEMDE Jah , Sunan Ibn MEjah, Hadith no. 4011 s N
aWEd, Sunan AbE Dawtid, hadith No, 3585
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Prophet’s views. Ope of

of ahzab (tren

upheld and implemented?! g, epitomize

Prophet’s time.

The following ahadith (sin i
g. Hadith b .
respect of not only the freedom but1 al)soazlieacllic; ek e ol explAORn

The Prophet was reported to have said: Y to speak whenever the occasion demands.

Let no one humiliate him/herself.” The companions asked: ‘how does one humiliate

him/herself O Messenger of Allah?” And the Prophet said: ‘when someone sees an
occasion on which he should speak out for God’s sake but does not; God Most High will
say (to such a person) on the Day of Judgment: “What stopped you from speaking on that

. 9’9 3 bH] 1
issue?” and when the person:gnswer ‘fear of people”, then God will say: “It was better that

you should have feared Me”"~. -

He was also reported to have said:

“When you see my community afraid of calling a tyrant “tyrant”, then take leave of it
It will be noticed that these traditions emphasised the need to speak even in critical
situations. It thus follow naturally that more freedom is envisaged in a congenial
environment without necessarily being permissive of abuse. '

Precedents from Muslim Leaders and Adminis-trators
In strict adherence to the legislations and teachings from Quran and Sunnah, the early

Muslim leaders exhibited a high level of tolerance'for free speech among the citizens and
in the administration of states. We take.a few instances for exa.mple._ Abu Bakr (ra)
affirmed an open door to criticism in his inaugural speech .w_hf:n hg adm;ltted he vlvlas not
better than his subjects and invited them to.cogrecgf (Xb::]rlg;(sre (rrl;;ni::li ::t:::lerth a? s‘:laff
wrong34. Kamali observed that the above :flttlltu e :mmem i beneficie] for hralthy
criticism is a necessary attitude of responsible gov

growth”.

i dent in his inaugural speech, but he also

id followed this prece ‘ :

1\110t Orclily clhd U;n ?; (c:rgt)ical views in practical terms. One of the occasions of such
showed toleranc

afE al-BEbi al- AlabE, 1936), vol.3, p. 331.
Dar al-Fikr, 1987), vol. 3, pp.1463-1476

yyah, (Cairo: Muif

ar f -Nabawi 5
 See Ibn xishEm NAbd al-MElik, al-SErah al-Na wa'l-MulEk, (Beirut:

3 & 1{Jabarf, Tarikhi al-"Ummam
Muhammad Ibn JarEralUgl!)a £ it ny . o will 'L i Bl
32 Ibn MEj ah , Sunan Ibn MEjah, KltEbI%laIl:‘ (Z)aghl::r' (Cairo: MuliafE al-BEbi al-HalabE, 1954), vol. 1, p

5 See al-@uyEiF Jalfl al-DEn, al-J50 o

* Ibn HishEm, al-SErah, vol. 4, P- 202 1 o\ gy, saNdE, DirEsah I MIRES

3 See Kamali, Freedom, p. 51 quoting

al-RisElah, 1406H), p. 272.

IslaBm al-@iyEsE, Beirut: Mua’ssasat
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; ggerated amou
tolerance was when his reason for attempting tO regulate ee)ffi;ri S Lenific Qurl:nOf doij
\\*‘-§ ;mbiicl\‘ challenged by Fatimah Bint Qays. The laiter ers S RS St n surah. al.
\'i:a\-n: 20in Sup;\?‘n of her position. “Umar (ra) merely resp : Was righ,

and “Umar is mistaken™ .

the Caliphate of “Ali Ton Abi Talib (ra) ang g,
on shed a brighter light on the t.(.)_lerance of Islamj,
ecession of the Khawarij/kharijites, the followe

tumnad opponents of Ali (r2) was as a result -of the contrary view they held on the
arbitration mooted between “Ali (ra) and Mu‘awiyyah Ibn Abi Sufyan (ra). The kha_njiteg
perceived Muawivvah (ra) as an aggressor who must be fought until _aggr_ess%on is
curtailed. Thev also considered contradicting their views as tantamount to disbelief’’. Tpe
Khalifah (Alif eneaced them in dialogue through Ibn Abbas who convinced a half of thej;
number back to the main stream. He wrote to the remaining half of about four thousand
people. that they can remain as they wish under the state provided they did not cause
bloodshed. corruption or injustice. It was only when they declared many leading
companions infidels and perpetrated aggression against the lives and properties of the

; s e . 38
Muslims who oppose their views they were fought against™.

The political crises witnessed dunng
charismatic way he managed the situatl
state to criticism and opposition. The s

It is also not a coincidence that the four Imams of the Sunni School, Abu Hanifah, Malik,
Shafi'i and Ahmad Ibn Hanbal were champions of the exercise of freedom of speech.
Most of them were frequently punished and jailed for expressing opinions against the
Muslim rulers and religious establishment of their time. Abu Hanifah for instance died in
prison for reasons not unconnected with his expression of dissatisfaction with the policies
of Umayyad Khalifah, Ibn Hubayrah and later Abu Ja*far during “Abbasid dynasty”.
Imam Malik was tenacious and uncompromising in his convictions. The opinion attributed
1o him thar bayah (allegiance to the ruler) is illegal when obtained by duress earned him
punishment of whipping by the order of the then governor of Madinah Ja‘far Ibn

Sulayman. Im]a‘un Ahmad was also imprisoned for holding opinion different from that of
the authonity™ .

The respect of the Imams for scholarship and vindication of freedom of speech through
ijri_}u_rd is established by their act of discouraging others from blindly following their
opinions. They emphasised that others should examine and agree with the grounds upol
whj(:'h their opinions were based before following them. Mahmassani quoted Imam AbU
Hanifah as saying: “This knowledge of ours is opinion; it is the best we have been able 10

achieve_a. He who is abli fo amive at different conclusions is entitled to his opinion as We
are entitled to our own.”

33 - r P = -
~ Sec al-KhudarE Muhammad, MufEdarEs fE TarEkh al- I . iEriyyah
1370H). vol. 2. p. 1713, rEt fJE Tarkkh al-Umam al-IslEmiyyah, (Cairo: Maktabah al-TijEfiyy

* Al-JundE Mulammad, MaXElim al-NiDE

LR o o - I ~ . 2 N 'ted by
Kamali, Freedom. p. 197, m al-BiyEsE fE al-ISIEm (Cairo: DEr al-Fikr, 1986), p. 203, ¢i

3R
They were only fought when they declared many lead; i . : snst the
B i = el Yy Ing companions n agans
lives and properties of the Muslims who Dopse s ﬁewsg [b_¢p 1190 infidels and perpetrated aggressio
¥ Subli Mahmassani. Falsafah al-TashrE fE al-Islam, (DEr al-Nym 1L MalEvE
"i Ibid.. pp. 65 and 54 respectively. - yEn, 1968), p. 43.
Ibid.. pp. 43, citing al-ShahrastanE Muhammad_ Al-Milal wa al-Nifal, vol. 2, p. 39.
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It is against these backgrounds that

xpression experi it was op

and €Xp 1 experienced by the ooserved that the freedom of speech, opinion

represent an 1Nspiring example uslims during the early st pecch;iop

lim author, Bulliet cj ments* (Khal; p;

?;Ill;fnic worldviewuiile;r: (lit.Ed by Cooke, Mafi(am a:[i;i II:‘MAH). The opinion of a non-
. 1cated e wrence, B B. ( n.d.) that

choose his or her aUthoritativeO Vidual intrinsically enjo;?lfz the (frgeccligm ?o

definition might be grounded in | of Islam reinforces this observation. The

s i aw, or i i . "
traditional usage of his or her co L practice of pious or political leader, or in the

Mmunity,

Freedom of speech and the contemporary Muslim State

It is an undeniable fact that LY g
efforts were made to codiff)(’)rt?léogigfft:elflt“;lthfi A Mushm states, 10 §oncerted
Although in the classical work _ eads (?f Human Rights in positive .laws.
. - ) WOIKS, detailed discussions were made on various issues
tquchmg elt_her directly or indirectly on what is being presently discussed as Human
nghts., p‘artlcul.afly, freedom of speech, it was not discussed as a right of the citizens
cquched in .posmve laws to be safeguarded and promoted by the rulers. The reason for
th}S, accprdmg to KaI.nali is that many of the countries have not attempted to forge a link
»Y{t}tllt t£13e1r Islamic heqtage (SharENah), which has abundant of authorities in support of the
. rights ™. .

However, such gap in linkage does not justify the claim by Mayer that the concept of
human rights, as much as its free speech component, is just one part of a cluster of
institutions transplanted from the west into the Muslim world®. In the same mmanner, it
will be unsustainable to argue that human right abuses perpetrated by the US and its allies
in Iraq and Afghanistan since 2002 to date is evidence of dearth of human right culture in
the latter countries. Neither would it conform to good reasoning to insist that the unwritten

nature the British Constitution makes the nation one wi
culture.

thout constitution or constitutional

and non-governmental organisations have also
al based and UN’s instrument on human rights

i h declarations are the Universal
i 3 h. The most prominent of suc . i
Efiﬁin%g:i::&: P uman Rights (UIDHR), 1981 and The Calro Dectars o0 o0

- : om. 1990, In forging this relatively new link
FumanRights it A ?fefti:ritle(;tgm legacies on the subject have been retained

with the Islamic heritage, SOMe : SharENah. This development has shifted the
while others are formulated 10 the light ofOr e ise of freedom o £ speech in Islam to

istence
premises of the debate from the CXlstt,enlfsed to limit it.
the extent which the Islamic law cat e

Meanwhile, some Muslim governments
made declarations similar to western region

i ™ edn.) 1404AH/1984). p. 35.
= — , c MU' t al-Risalah @3
@ ; al-MuNEilf- (Beirut: Mu'assasa
Khalil *Imad al-Din, Fi'l-Naqd al-Islami

4 ; ion in Islam, P- 2% " , Londo :
Kamah’ Freedom of Exp oLk zét ghts: Tradition andr;org;l::(ali\’es of Islamic moveme

44 -
Mayer, A. Z., Islam and Human ! S
Compiled by eminent Muslim scholars, éuzferenccs of the documel[:u.re gn Ministes ¢ the Member Sttes of the
Qucan and the Sunnah, see {2 fore?word a:}‘] ;slamic Conference of Fo
3 Adopted and Issued at the Nineteen k. Avgust 1990.
9 Organization of the Islamic Conference o N

. pinter Publishers, 1991), p. 12
o nts and thought based on the
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Conclusion . .
In the foregoing presentation, is has been established that ;sla}rnlll and ‘Isliumc law Validyte
number of principles which safeguard freedom of speech. ‘1hese 1nc ude upholdjy,

dignity of human being, the ultimate status of truth and its gur§u1tth1n all affairg an

inciple of amr bi'l ma 'rif wa al-naly an al-munkar'ws- -vis the concept of fig,
Ié)r:hers are the concept of consultation in commu.r.lﬁl é_lffal'rS,éfrC.C(l;m.to criticise, fre
to exercise personal opinion and the concept of ljtlhad vis-a-Vvis the lmmux.my from ey
in its exercise. Clear evidences from the Quran,.Sur.mah and .precedents lalq by the ey
Muslim leaders and administrator were drawn to justify the f:x1stence of‘ the right in Isjgy,
The fact that it took the Muslim nations 2 Jong time to codify human nghts generally apg
freedom of speech in particular in a positive law gave room for impression to be creye : B
albeit wrongly, that those rights were transported into Islam ffom the west. However, , £
recent happenings around the world have shown that the issue of human rights a4
freedom of speech transcends the argument of which part of the world was earlier in i
codification to which has the political will to uphold it. ;
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