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Abstract

].'|I|,|_| Paper exemnes the benefits af Aliermutive |'.?.l||r-u.'.- Revotubton (4T oreclan o ipeciatly desigmed
for dispute resolution Finangitng from the condtruction inductry. ADE war fndroduced to Gas-trach
Comsirection dl.ﬂfwn' Cilrey, emahile drldvery l.-'-r.m?.f!"-"" ar amel wiliem |||II:-|-I'. i et ||'Il:rr.!.ll.l1lr.||'||"l dmang
Sakeholders in the industry. Unfornmately the ADK Crnire esiobiivhed in Kwarg Srate iy ver fo wfilize teis
approFtunity for resolution of construction dispures occurring in the State. This paper fomnd the need for the
ne ﬂ-f ADR PTOCETy e seitle afl the Lol fion ..fh]':llm".l\.' LTI Y fridid tw courts of the 4R Crmie
exiablished for Kwara State Literature was reviewed fo ihow the irmparct of medichon mecfanism on
COMTFIR | ngan I'-rl'-l'i"lrfi' regoiution in e UK combuction i v i ke Fegsows fow ADE Ceatrers 'I._'Eﬂr e ]
Rwara State AIM Centre to be specific. The findmgs of the paper revealed rhar the Centre has not been able
to provide more enlightenmont o vk piablic i the relevamee of ADR Cemtre for s edy and ¢ffective delivery
ﬁﬁpmlmclﬂh ljr-'i':"l'lff resolufion. Crived the faer thet the s of lisipaiion (r fhw resolution of conruction
dispuies has cocastoned delav hence the need 1o result to ADR for etfeciove constracrion dispule resoliibion
The FRipaEr sERECAE thatf Thie sse af ASRR wall b i @t cosl-effective and time-houmnd Fesalubon me Bz
thot will make the industey rise amang it cownderpars

Kevwards: Alcmative Dispule Resolution, Medation, Construction Disputes, Bwara Stase, UK

Imtraduction

Generally speaking, constructuon indusicy coninbutes immensely 0 the secie- economic development as
weell the fulfillment of the societal peeds given the number of construction projects awarded daly either
by individuals or governuent However, the most siriking aspect of this is that many of these projects
have been abondomed due 1o disputes.' The concern of this study s that dsputes cranating from
constiction coniracts are vet to be properly addressed within the existing ADR legal framework for
dispute resolution in Kwara State. This has led 10 & number of abandoned projects m the sate * The
inadverient delay of constreclun cages occasioned in couns has resulted into boss of tme, cost and guality
of these projects. Litigation has been the preferred form of dispute resolution constTuction prigects
because it allows the court to determine and enforee party's right or obligation. However, litigation has
pq‘q’l.‘-ﬂﬂ to be time consuming and expensive and this has grven risy o the vee of arbitration in construction
dispuses. Arbitration in terms of cost and timic is more beneficial than hitigation [[l]ml ghures the same
features as litigation, hence the need 10 miroduce other Alternative Dispute Resolution (ADR) m the
construction industry. Nowadayy, resolving disputes with aliemative forms of dispute resolunon has been
on the rise in the construchion ndustry because of the complex nature ol construction dispales .-nd_m.f
high cost of resolving disputes thruugh litigation and the damagpe that these have impacted on the partics

busingss relationships.”

Moreo ties wish o have comtrol over their matters given the mmpln_ maiure of ithe Lmlumr_'.- hu::!p:
the n;dﬂf::tp:l;pl:l'li in the field 1o give rolings in line with professional cihics that will salisfy all pariics

—

Tl i

{he Hmpeau of Public Procuremnent, Emchs Ese, ity are L9000 soch Plajects in
Itlnmllﬁ:E: : wwh“#‘mﬂmﬁl :LHI.[ n‘lﬁcnnphlu lityy scale wubar supply proyect started by o [uemer Caovermeos
wof Kwara m:m tate Mubssnmod Laws) Revently w e Carlp Alind Overbead Bridge, Garage-Offa rosd, Kwara St

Hagrr Eh-:l dhﬂ‘ : § Claims and Dispetes i Congtruction Indestry and Hodulion Anslysis,” PA Wark dourmel
o ﬁﬂl 19 II.[I‘E:;:-::U“ "Chain manageman im FPC-Projects: A Case Study of Clam Causes asd Claim
& O3, j Plant Installabion,” (2018 i
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I'l':"ﬂhfﬂﬂ. This il.I:-illJ'I!I. was demonstralad in the case of Bi-Cortney wherein partics agresd o reson [0
D‘-“_ll Resolution Board (DBR) o see that the project is fully back 10 life and completed on time.™
Mﬁwlm disputcs are agitating for ADR due to the protmaction of their cases many of which
o abandonment of the projects because of time elapse and scventy of the relationship
among the stakeholders. According to a former Director-General of the Hureau of Public Procurcment,
Emeka Ere,
More than 18,000 projects were in various Sages af abandonment. Unfortunately
this figure does mot include projects begun and abandoned by previous state
governments. One ofien cited tragic example i5 a large-st ale waler supply project
started by a former Governor of Kwara State. the late Muhammed Lawal, The
project was designed fo combat the chronic water supply problem in Horin and
neighbouring towns. Nearing completed when his successor took over from frim
Amazingly, Dr. Bukola Saraki$ {who succeeded Lawal) did not see to the fulfilment
this dream as envisaged hence it remains today an epitaph to a governmenial
culture of wasie, dereliction. f

Maore than Five thousand (3,000) projects awarded including the Henn-Liann Alimu road project by the
D, Bukola Saraki's successor is vet to be concluded despite hus promise " This project had occasioned
public muisancs on both the road users and the commercial shops along this road. It 15 beyond doubt that
comstrection cimiracts arc awarded with specificity in relafion lo ume of completion. Hence, when 1ssues
urise, there is the need for ADR mechanism to address the problem withoul necessanly affecling the wme
of compleion. The ADR mechamsm a3 presently constituted under section 19 (d) ol the 1999
Consition of (he Federal Republic of hgena = imsufficicnt, Unfortunately, majority of conalruciion
dispute cases still go 10 court for hearing and determmations thereby causing the nability of the industry
10 have the best practices for addressing disputes whenever they ocour.”

Recently, ADR procedures ar considered imporative in (e ghobal world. This has boen acoepicd and
used by a wide range of courts, inbunals, organtzatres and stakeholders of construction dispules a3 wols
fir OvErCOming construction impasse, improving the efficiency of difficult negotiations, and aclieving
durable sctibements. It takes different fome as arhitration. medution, comcilialion. negolaton, Mmong
otlers It is in view of the above that this paper cacourages the ADR Centre in Howara Smic to be more
proactive by sensitiing hosth the public and the stakeholders in construction industry to take a pragmatic
step in the realwation of prompt delivery of projects in the Sta

Nature of Construction Dispule

Inspules are inescapable m any given constiuction industry due 10 the complex nature of the industry
itsell "The most common disputes associated with the inclustry are delay in the supply of masenal, delay
in payments for completed work, improper construction method, deluy caused by the subcontracior and

< Fomaer Gaoy et ol Koasard Sale, bigona Detwgsm J0e03- 201013

o Ao Ollukiotu, “Abandanad projecis and saic decay,” The Daily Punch, (Oiclober 7 2008k M. A Toyan, and W, 0 Amghe,
“Profemanal View an the Cames and Fifleces of Constructon Projacts Abandonment o Theadn Metropolis, Migera, " Enbiopios
Jowena) @ Envivomsmonnnl Studee ane Mowapraenr 3, ne. 5 (20|81 393-600; B C. Ubani, and C » Owommijm, “A& Seody of
Faibern e Abandonment of Poblic Secsnr Dwiven Ciwil Engincening, Projects in Nigens: As Empencal Review,” dmericas
Mg;m;.#-mﬁmm-kl.m 1 (2003 Thil,

Mo Cipeyeem, “Uinvernue Absul faial Ahmesd: Cremung 3 Fmsncially Sovinnstle Kear™ Times Promien, 25 Ociober
2017 .
bamoris, Melisss “Does Matceality |nlidnes Seutnlity? The Evhical Standenbs s Expeoisbions of Internmsmal
Mediston,” Farsibam farf L1739 C015) 695, Heather Schevwe Kulp, "increasiog Rofermals b Senall Clyims Medhsiion
Programs: Models 10 kmpeove Accow o Jnsisce,” Cardnas /. Conflict Remol. 14 (2017) 301
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ol nf Comtemporary Research in Busines, vol 4, mo 2, (042), THIT04 et




University M uﬂmisu_pi'inury Tonvnal FuMs, vol 7 (2} 2020

discrepancies in contract documents between the various partics.'” There are bound to be disputes because

“different professionals are always involved in the execution of construction projects although each WIHE

‘distinet and well defined specialized role. Delays can also give rise to suspension of work and loss of

productivity, late completion of project, increased time, related costs, third party claims and abandonment
‘or termination of contract!! Other factors include contractor relared problems, owners’ financial
gonstraints, high inflation/increased material price; design change by client; defective design; weather
conditions; delayed payment on contracts and defective construction work.

When delay occurs in a project, it will have adverse consequences on project objectives in terms of ume,
cost and quality.” Construction-related disputes can consume a lot of time, money and in most cases the
expenscs involve in pursuing a dispute is far out of proportion to the money actually at stake M Moreover,
the contract form which defines the rights and obligations of partics to construction contract fails to state
how dispute should be resolved between them. This necessitates the partics to choose whatever means
available for resolution of their disputes, However, in the course of choosing the mode of resolving their
dispute, parties should agree and adopt the most effective and suitable dispute resolution mechamsm
when drafting their contract agreement.” The complexity of the industry always result info complex
disputes, hence prompt attention is required to get construction disputes resolved through an effective
mechanism before they become complex and very expensive 1o manage.

Emergence of Construction Dispute Resolution

Disputes are inescapable in any given business world in which construction is inclusive. Construction
disputes can occur from varous stakcholders within the industry and ranges from disputes between clients
and contractors, consultants and contractors, contractors and suppliers, contractors and employees,
amongst athers. It may also be as a result of time and cost overruns, poor execution of work, payment
’ delays to contractors, suppliers, and workers. Linganon and arbitration are the core dispute resolution
e mechanisms uscd for construction dispute resolution in Nigeria. However, this is still not adequate
i because of the [requency of disputes emanating from the industry which ordinarily should have been
. preventing if adequate legal instruments were in place. Research has revealed that linigation and
2 arbitration need to be supported with other alternative dispute resolution mechanisms for cfficient and
s effective performance of the industry.” It has been argued that delay occasioned through court process
E normally damagcs business rrehriuns nft‘nr:._cnnmin,; parties and the risk associated with the liability of
the unsuceessful party to reimburse both his own legal costs in addition to what has been accrued to the

;@d party.” Disputes relating to construction projects usually use up enormous amount of funds

= RS e O Jen tackay has shified from adversarial 10 interest-based dispute resolubon mechanisms
With equitable functions in construction industry.'* This paradigm shift has given rise to demand i

amicable mode of settlement in the industry. This is a reflection of what we have today across the wur!]d“
Ovver the past decades, construction practitioners have tried to develop and implement the right contractual

Abdul Bahman, Ismail, ot al., "Welstionslip Betwesn F. A
Scimed vl T, 00.) 2013, 6175, sctees of Conatruciion Resa -
R g L 0 e 0 . e
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I Jriss
mm.?w.m_m, DT;EW o _Frnfuiﬂ&ﬁﬂm[:.iﬂ]l},z W .
1% Wony, Chen Hin, Adjudication: Evolution of New Fm:?ﬂ.ﬁ. T, :_r [mi“:m ey el A Eh“.h
UTAR, 2011) " i Construction Industry™, 1 _
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mcthod E E&‘Lﬁpﬁ‘:h of their necds and minimizing disputes in construction project™ The
I'lh!l\‘l-i'hunl': o Lo 3 mh"-"-‘d other _ﬂlﬂnﬂllirr.‘.‘l- to litigation and arbitration in bringing about
”» AL S of disputes that are likely 1o occur m the industry due 1o time consuming natuse

Cost mmw of these two dispute resolution mechanisms. Sometime, time being spent in
Pﬂw&.u a mpuur.:um case in court or on arbitration could be better used to complete the lingated project
to avoid the high costs of legal charges.™ Globally, the stakcholders in the industry his made tremendous
!I_Ttl‘t to put in place some efficicr and adequate mechanisms such as mediation, statmory adjudication,
m review board, expert determination, neutral evaluntion and construction cour for resolving
disputes. owing 10 the exigencies of the mdustry.” The changing world today has accounted for the
emergence of new types of proceedings for settlement of construction disputes. These procecdings have
been developed, and they are proving beneficial in saving ume and money to the stakeholders in the
construction mdustry involved. However, this does not mean that the existing mechanisms before the
emergence of new ones are obsolete and still not relevant and should be discarded ™

Dispute Aveidance Mechanisms in the Construction Industry

Dispute avoidance mechanisms were brought in an anempt to salvage the construction ndustry from
collapse because many of the industry stresses are due o inadequacy of the existing resolution
mechanisms used for construction disputes.’ These new mechanisms include mediation, dispute review
hoard, expert delermunalion, ncutril cvaluation, statwlory adjudication and construction court andd
additional kinds of ADR such as designed for specific cases and subject matters in order o bring disputes

to the barest minimal level in the indusiry.® The new mechamsms are thus o complement the exsting
mechanisms in order 1o control risk and elinminare disputes in the industry

Eowara State ADR Centre

All the Allernative Dispute Resolution Centres, Kwara Sute inclusive, in Nigenia were established to
resolve certain dieputes arising from labour, cmpleyinent, construction and industrial pelations,
workplace, among others between parties using 1he process of mediation.™ Unlike arbitration, which = a
process of ADR. somewhat similar 10 trial. ADR process is used for resolving disputes outside of
traditional litigation ™ Thesc ADR methods have different emphases that make them suitable for
particular Lypes of cascs. Some forms of ADR, such as mediation, are intended 1o put decision-making
power hack into the parties’ own hands " Because of this. medialion has been found L be sumtable for a
wide variety of case types except crimanal cases, Tt has also boen found w be suitable for construction
dispute resolution world wide. llowever, as laudable as this mechanism is, the Kwara State ADR Centre
is yet o explore the mechanism for addressing the construction disputes cases anising in the state.™ All
the scattered abandoned projects i the state alludes o this. The Kwara state ADR Centre stands a betier
chance when using the mechanism for resolution of construction dispules. Mediation experts who will

s A Ajbinn and H. A Odeyinka, “Coastnechios amd thits Tsugative Fecioes in Migeria,” Jourmal of Coiitnection
o Muansipemient, ASCT, vol T, no. 131, (2006), 667-677
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~ handle such
cases are already famili .
prompt delivery of projects such Iﬂ_'r with all the url_dtslmb]: clements that arc likely to militate against
of proi - as inadequate funding/finance, Bankruptcy of the contracior, ¥
project scope, incompetent ; ; plcy @ CONtractor, vanaton
- the discovered effects of :budﬂmmmaw which are other canses of projec abandonment Most of
dan of project: disappointment of the populace, low standard of living,
wastage of resources, reduction I ,
difficulties in - 1o 1 emp oyment opportuniies, decrease in tempo of econamic ctivilies,
'F wastage of ll.'ll_ “""E_ rl:l_‘ﬂg;l:l hlﬂm: reduction in governmenl revVenuc, reduction im econamic sctivilies,
’ equipment in site and increase in final cos! of project.”
edintors will reduce cases of comsiruciion disputes in the State
doors to other types of civ il cases
dispute resolution enhames

of the project to the end. lssucs
esolved through

!hﬂﬂ! of construchion cases by the m
- This will also enhance the status of the Centre as well as opening more
- that Tequire urgent atlention. The use of mediation for construction
relationships between the stakeholders of the industry from beginning
_:'h are likely to impede the progress of projects once discovered carly enough are [
Rl -u:dtﬂiil they escalate into dispules.

The Use of Mediation for Construction Dispute Resolution in UK
" ion & resorts to the use of mediation s 4 sertlement mechanism for dispuics arising
from the stakeholders of the industry in onder 1o avoid the expensc and lengthy delays occasioncd by
Jitigation and arbitration processes in the course of dispute resolution.’® 1t is an agrecment process merely
consented to by parties for settlement of their constiuction disputes. In this agrecment, parmies resolve to
allow an independent third party lo make amicable scutlement over the dispute that may possibly anse
4 Thi had been m UK since ahmosi twenly years ago and not pew in the
W industry. It 15 an aliernative to litigation process Judgmg from the statistics in the last few
years an increase in the usage of this nyechunism for resolution of construciice disputes
{h; UK with a sharp decrease in litsgated construction cases. The Civil Procedural Rules (CPR) and
p mﬂﬂl‘lmd Fogineenng Pre-pction Provecol encouragc litgants 1o contemplate and use meedianon
T as much as possible where suitahle in their Cases 1 For instance, of the one hundred and twenty-six (1 26)
estimated o n puedistions OUCUTING EVeTy year, aboul cighty-eight (E8) are satiled.” Mediaton
“has really axsisicd parties 1o settle their disputes through negotiation. AS mediation is accorded with a
courts, 1his TRIECS ity status and those ediators are secking 10

5 the

dll w role L wm‘ll.“
mediation in the Technology and Construction Court (TOC) suggests that mare
place than had been appreciated. The 1CC Court Guide stares that Legal
ensure that their chents are fully wware of the benefits of ADR
IR has been carefully considered prior to the first Court Management Mecting
i 1t vailable, the parties would
: gmber of these matters in any event. Nigerian courts should also educale
1o encourage their clients to know e penefits in mediation with special regards to constrchon

of abandoned cases of projects by barest minimin

who practse A5 m

Mediation in construction industry _ : _
asisted the construction industry in the resolution of disputes which ardinarily ought o
jlgation Process, Many d.iq:umhnch:mnnnl-.-ai
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ably through medisy :
Teveslod that efemmin e TEDY enabling e partics 1o sustam i i el
Miniaed 10 ise. CEDR's rus, arburation fell in 2001 while disputes. hundled through medation
v " wearly mty_lhuuummfmﬂ,mm B CelH iy afas ptes refolsed
i I imﬂ'mn-d efficacy and effectiveness hus impacted so much on constrsction dispates that
S beking 1o above litigation and arbisration. There is agiation that mediation should be grven
oo 10 enable it rask with other dispute resolution mechanising because of it efficacy. Partics’
ideninia 15 dwsured mﬁhﬂlllimlhnmlinwm

ﬂﬂ,ﬂrm&'ﬂ"!w“m&lﬁmuﬂhﬁym the use of madiation.” [n the
A RETIE Mmurﬁmm weritien mvitation by the Clainunt s soliior to paricipate
o was mel with complete silence by the Defendam The offer was repeated pust over thiee
% -and despite promising  full respotise 1o the ketier in which it was contuinel, the de fendant's
o mm'ﬂtﬁr o Comnent abost f at all Afer the casc wins compromised, save a8
i, [y the last minuile scoeptance by tise Clamant of the Delondant's M. 36 offer, the trial judge M
Fuest OC, sitting as a deputy judpe of the Quecn's Hesch Division in the Techaology
ennn Court, accedad in part 10 the Clammasnt's apphication o s coats sanction on the grownd
2 1he |k i had unrcasonably refused to mediate, by depriving the Defendant of the costs 1o whsch
il otherwize have becn enfitled under Py 36, bus be dechined 1 take the further giep of making the
pay the Claimant's costs mourred during th same penod o judge decided [irst that the
1 silence amounded (o @ refissal and secondly, applying the Halier guidelises, that s refusal
i unreasonable. '’ Couns now encourage partict 1o use médiathion befure openany their cases in
"*[he coal savings mssocianed o mcoessful modianions wore substannal and hes has motiyated
‘The cost savings were genenalty proportonal to the cost of the medialion nscll ™ This may be an
pabion that high value clomss spend more mooey on the medsabon itsell, prosumably because they
realise thal Che potential avingd resufting from the medistion will b lugher. This survey therelore
ppeoeis and adds 1o the evidenie alresdy gathered thar medianon will make more & sigmillcont impac
: al ey including eonsruction dispaies,

! mmmuﬁgmﬂhmrﬂulmhﬁhm
y “wu_hﬂm'nﬁnn;m1ummﬂm'ﬁWﬁnlmhﬂu vel 0 have sdequale
pn expert® i onitreciion disputcs resplution i Sigena ! Most of the modistors in the ADR
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=~ “hm '“'"1 speedy Iﬂdm delivery of construction disputes given the namre of
T s PSS, s will also r“,'lhm the prompt delivery of projects and foster the relationship
;m: in the construction industry in Nigeria,
...... fon .
of mediation mechanism cannot be underscored in the resolution of construction disputes given
pound and well as the life span of the projects. The process is cost effective, speedy and friendly
the relationships among the stakeholders and takes the people back 1o site for completion
Mlike the use of litigation. Hence, the paper suggests that the ADR Centre in Kwara state
¢ proactive and encourage the hearing and determination of construction dispute resolution
ntre in Lagos state among others.

1n light of the above, the paper recommends to Kwara State ADR Centre to explore its

plishment Lo introduce mediation process for cases of construction disputes occurning in the

: for better and speedy resolution.

on process is cost effective, time-saving and more friendly than litigation. hence, the

ecommends same for construction dispute resolution.

is need 1o inform members of construcnion industries about the use of mediation for speedy
es should recrunt mediation experts for speedy resalution of construction disputes,

is an urgent need for traming and retraining of personnel such as lawyers, judges and

holde m construction industry who will be handling cases of construction disputes in

1ia for easy access (0 justice and prompt judgment delivery.
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