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An Overview of the Internationa .d Hum"’“l B
Oluwarasg, Busqy, Hy

Fg&’]i:

Abstract
' we on th
Business and human rights began [0 emCrge O e globe dye 4, Ihe

increase in transnational corporations and the impact of m'.:”' activities g
human rights. This heightened the awareness of the issue since businegge,
or TNCs have been found to either violate hlli'l'tilll'll rights d]rE,:u}, e
indirectly and existing international instruments are inadequate to by,
businesses accountable. However, the attention of the organisationg like
the United Nations was drawn Lo this anomaly, and intemational standarg,
began to evolve. These standards emphasize for the first time tha apan
from States, businesses can also be responsible and held accauntable g
human rights violations. Against this background, this paper identifjes
existing frameworks including regional frameworks relating 1o busines,
and human rights. It examines emerging standards on the subject. The
method adopted in this paper is doctrinal and it reveals that the standarg
for States and businesses are voluntary guidelines and are not legally
binding on them. It recommends that States make effors to develop
policies reflecting these standards 1o prevent violation of human rights, i
concludes that if states do not take necessary steps to ensure that
businesses respect and fulfill human rights in the process of carrying oul
their activities, abuse of human rights will increase, il

Keywords: Business, Human rights, United Nations, TNCs

1. Introduction :

[nternational human rights law recognizes the protection of human rights and impess?
duty to respect, protect and fulfill human ghts on States. Thus, national COVEmmE!
are saddled with the primary obligation 10 secure universal enjoyment of human fic"
and this involves an obligation to protect all individuals from the harmful acit®’
others. They are equally required to ensure that individuals are protected agains! e
by third parties, including businesses, Regional frameworks have also emerged 047"
that countries in the regions observe fundamental freedoms

In recent years, there is an in oo B
’ creas - - 3IMES
human rights.' Discussio ase debate on the connection between bus e
it congiess he "lons and writings focused on (he impact of businesses 0"
-néd “I:{:n:TrEEI: UW corporations can be held accountable for human rights y]ﬂJn.ﬂ_
AN Whal mechanisms are or should pe i Place 10 prevent the violations from™ =

[
L

= Mivatasin Busavo febayilaye | LIy |
| yilave LLI, 118 . o]
LM, BL. Lecturer Department of Jurisprudence wd phiv

Law, Faculty of Law | Unjversiy Pk o -
07033526297 Y of Horin Kwara Sya10 Email: ighayiloye.ob@unilorin edi=
uppey and Huso Regng: g b

rﬂ_'-.,\_ 5 '
5 Repor' Ip:/fw s uhehrore/ Docume

BusinessHRen.pdl (accessed | R FL:hru'Lr],- 1'[“']]
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ider how corporations can be held accoumable for
right sclimsms dre of should be n place to prevent the v

3 ﬂla[ic,.nﬁ-h“ Vilaligng
g place. Such discusstons also focus on reasons and whether o g - Ting
l.‘.

; i | safeguarding rights.” tarporay
e part i1 respecting and salcg £ rights."In recent decades, ther ; s
evidence that the amlpnc? of corporate activities on poor ¢o 5 a Erowing
- o eountries can result in violations of human rights.’ Businesses irlnrnun,,le.s n
. _he human rights abuses like (he violence caused by Shell in h}igeﬂ':dasgncmtm
areness of (e concept continues o grow due to the rise in economic acl.-iv-irl‘]':;i e
:.;xu i of the gxpansion Gf, ‘th_ue private scctor and most particularly the imﬂﬂﬁfaun[
pusinesses on human rights. Ihis ‘:":"_"_‘:Epl within T_h‘: context of business has also recejyeg
qention from international HGF}”* like the Amnesty International, the academics and alsq
e United Nations.” Hence, 1 hEIJE become obvious that companies either local o

“""“IL"MEDH"]! corporations. public or private could have major impact on human rights
whether positive and negative.

Uman ry

The iternational ctandards emerging in response 1o the violations by these third parties
pow emphasizes that husinesses 5I1n1|ld;ujsu protect and fulfill human rights. Hence,
tenational standards as voluntary initiatives like the United Nations Global Compact,
the TLO Tripartite Declaration. the OECD Guidelines for Multinational Enterprises
addressing business and human rights. United Nations Business Guiding Principles have
hegun to emerge and bring attention to the issue of business and human rights globally.

This paper secks 0 identify and examine the framework on business and human rights
under international law including regional framewaorks.

2. The Concept of Business and Human Rights

The atrocities that occurred during the Second World War led to the serious need to
secure protection, peace and order for humuns. Hence, the Universal Derclnmﬁun of
Human Rights was adopted by the N General Assembly (UNGA) in 1948 It was the
first set of codification of human 1 ,r_.r,htﬁ..j The adoptidn of lwo covenanis; the International
Covenant on Civil and Political Rights (ICCPR) and the [nternational Covenant of

Py _ : : 2o pecessed 18
Business and Human Rights' hup:.-'.’www.ulm;u:mru:.u::rg."lnwcsf'buslu:ss-nnd-lnunun-nghts {ncves

September 2017) idelines
* e . -~ elumes
nlr" e "3;'1“:{~_ Corporate Responsibility for Human Rights: A Critical Analysis of the OFCD :?m 14
siullimaliomn al . ey | ] e [ - :
ittt Enterprises’, 2008 International i i Sepember

gy T STcomsol3 papers.clm?abstract_id=1317263&d ownload=yes

5
-“ i i ¢ ' ".{'il
.I.I.‘.t||'|,|'\-'!|*|. and Human Rie '”..I':hl'&i lan=

B . : . % '|-;|"
11 b Sepiembey 2017 it ’“'F-ﬁhm.lzlw.Iu:m-urd.edu.fun:ns-ﬂl‘- focus/business-hu
2 Ugﬂ'itl '“, o "l rIEI!I
”ilrls.nu;'mul Pur of the Special Representative of the Secretary- Cieneral on the E-‘*-‘*”': of I""“:L ttH.L'-
SO and other husiness cRlerprses - 3

2016 17,
MW york. 1983 1

5 aml

W bl gorg

P Sieghan, Ty MM issues/husiness/A HRC.17.31.pdf (accessed 6 Febriaty
WR,GA, Ry o o Hional Law of Human Rights, Oxford University Press,
H‘I-lﬂ_ 5217 .-";f”lh e, 10, 1948 .
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eneral Assembly in 1966 followeg

S civil and pniil'il:.'ll Tighi:z? ﬂll'l{! the |i|“I:r .::E
= anted 10 become ]r:guII}j binding o e “
covenants both comprises the '"‘“m“ﬁnm
ther treaties adopled (o proteg By,

Economic and Social Rights (ICESR) by the UN G
adoption of the UDHR.® The former bell
econamic, social and culiural rights were €1
States of the UN." The UDHR and the wo

: . i o TR |5 arc @ :
Bill of Rights. In addition to these instrumen anisation (1LO} which addregg,
rights. These includes International Labour Orgar *5 the

ii "onvention on the Riolys
workers' rights including their employment conditions, C =S of fy,

; . . ehild and Convention Against Tep
Child 1989 which elaborates on the 1ights of EhL]r b N e ‘h::f

- : - OCrime o
Bod Cther. el Resinieat of Li-'LImT European Convention on Human Rigp,
e e & et emiznts like 1he Ll ;
agreements are also regional agreeme of the Rights and Duties of yg,

and Fundamental Freedom, the Americar Ikclﬂril[_iﬂ” % A :
{ADRD), The American Convention on Human Rights (AMR) and the African Chypg,

on Human and People’s Rights (AFR). States under Tnternational human rights I:_uw ane
h fulfill human rights. Thus, they are required |

i ot 5[ otect and ; _
::Uc:igtili:zlg::;zz];ua;:m:r:llm?l:.m rights abuses by third parties, including comporations,
In the 1970s. the nenative impact of the acivities of corporations on all facets of¥if
began to be discussed and since then, the United Nations hﬂ?: taken steps (o control thes:
impacts.'” Hence, in 1974, the Transnational Corporations Commission which is part of
the UN Economic and Social Consul (ECOSOC), with 48 Member States was creatad
and equally developed a code of conduct including the Centre for Trunsnation]
Corporations. ' Due to opposition, the purpose for ils existence was not achieved."” In
recent years, there is also an increase in cvidence of serious impact of the conducts of
corporations particularly in developing countries on poor communities that can result m
violations of human rights.” Businesses can violule and they violate a wide range of
human rights which includes civil, political. social. cconomic and culwral.” The
increased recogmition of the link between business and human rights is one of the mos
significant changes in the human rights debate.”” Business is 2 key source of investmen

L

B ] " | "

”JE{?IJ_‘?- r‘-g-l ﬂ;i*—;:d 1:]3]‘;??:):5:?:3;' '1"‘3:‘3':?33-“ !iurm- (Noo 16) at 52, LN, Deéc. AJG31G (1966), '?5';'-
N.T.S. 171, arch 23, 1976, ICESCR., Py - nard. §,
entered into force Jan. 3 1976 reambie, Dec. 19, 196, Preamble, I
T;!'. Hillier, ..""u.bf:'c :I'rrr:'r.nfm'mcr.’ Law Cavendish Publishine Limited, 1994, p. 311, P Sieghart, p. 25
A. . de .Hi.:gll. Business and Human Rights Towards o MNew IF'aradirnerJur .True EH: ml;cpl_"l,;}- and L%
Sustainabiliy of Peaple. and Planet ar Riietoric Rights in a Sea of I}I:EE;Liun and Posturing the good ak

formula of changing so thal evervihin L Rk
||I!Ir:'f-:.'rf|.n.-w'.'-.ju:-'~5|f|r|rn:r-ﬂrgrﬂq:s.;lurglm.ﬁguH:T_:::q':lfdtuiétrme The Jus Semper Global Alliance 2008 pl
"bid. — R VE pdf (accessed 27 September 2017).
' Ibid. '
|I.: L. C. Jemej, p.74.
B. L. Mangalpady,  ‘Relutionshin Berw - |
:“;nui:fﬂf-' F'-E_ |“|F:-I‘-’E-ﬁm.mm’uhslmnl}[ggcil-g;fll; ﬂﬂlus'““ﬂ Corporations” And Human Rights A Le8
United Nations High Commissinner for Huyrma toessed 12 November 2016)
Report' Geneva, January 2000 P/ man Riphts' Oifice,
6 February 2017) W-ohehr.arg/Documey sy

. . . s
Business and Human Righis: A Prez

Fublications/BusinessHRen.pdf e

A
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: [ mnpl::-}fmcmlr:ljus':m:a::.ts like Transnational Co :
Corporations (MNCs) are ‘very powerful actors riI:lﬂrL:;:::ﬂ:S (INCs) o
ol (L TNC is 72 nz:qunul company in IWo or more countries :m111 world
o with one cﬂntmlllmg the other in whale or in par"." it Ypu{mng m
of glnbulizﬂliﬂn. and a major contributor to economic g’”“'llc1u;mlu?::;sl1m
Ll

a ety :

-.-nrlfl-jn They have the capability of decreasing poverty and increasing demand for th

e of law which contributes 10 the realization of a broad spectrum of hu the
1MEn

,ighls.nTN‘:S Fn-':.mu[r, th1|: ransfer of 1[;::*::hnvt:llcng;u'. _thc training of human resources, and
creale qccess 10 mh:ruﬂtmnul markdéts. "1 Hf:'ﬁ continue to expand their global networks
and an i“EF“““:_:” mn_nbr:r of developing countries anlicipate attracting their
inl.:ﬂﬂmf_‘,ﬂ'lﬂ." Foreign Direct Investment (FI21) may promole cconomic development in
he host state hut may also posc threats to the fulfillment of human rights, which can be
' crivitics of busincsscs or congplicity with-the government of the host state.™
They have the ability to evade domestic laws and also exploil the loopholes in such
lqws.— Govemment, |‘.I:lrti|:|.1|:|.r| y in developing countrics, is usually reluctant to restrain
(he aclivities Or ke firm aclions against businesses that disregard their human rights
% This unwillingness is primarily rooted in the anxiety that taking such

msp:}nsihilitiﬁ:ﬁ.'
actions against human rights abuses by MNCs might impair their competitiveness 10

through the 2

pect and Remedy A Framework for Business and Human Rights Report of the
| Nations Secretary-General on the issue of Human Rights and

o Corporations and Othar Rusiness Enterprises
hl1[:;.'n'w.-w_milpre-ssjuurn;lli.crrg."dui.“pdliflﬂ-l 162/iteg.2008.3.2.189 {accessed 12 November 2016)

7 & Gauo. Multinational Enrerprises and Humee Rights: Obfigations tinder EU law and fiternationa!
Law Edward Elgar Cheltenham; Narthampton 2011 3. Businesscs, Transnational Corporations (TNCs) or
!'-;II.IHITLEII'IDTIU.E Corporations (TNCs) can be used interchangeably. :

T. Donaldson, “The Ethics of International Business’, 30 1992 cited in A L. Shinsato, 'Increasing the
Accounizhility ol Teansnational Corporations for Environmental Harms: The Peiroleum Indusiry i
h'sr”ﬂ',ﬁmﬁru estern University Journal of International Human Rigits 4 (1) (2005-2006) 18620 18
Thl:.g.ﬂ:: p;:u.'rfm,;ﬂ,, and Human Rights in the Age of Globalisarion [ntersentia nv 2003 73, D Agwime
"Castan {r_‘le“'lﬂrr 1",” Development in a Globalized World , Aldershat, .-"-.5|1,E"1”f‘2':|'|:||.E i vIC 3800
8 oo I.,:A . Humﬂ‘n. Rights Law Facully of Law, Monash University, Clayton : .uid-::
1"'Dd:'.ur-_r.f-::':uun'l1u,1::'ral'_-"-. Human  Rights  Translated A Business Rieferene
e an_rights_translated pdf (accessed 20 August 2016).
oy l::h."il'l-ﬂ' ll-‘Ell. n lé ahave.

Funs-:wurl; ::'12 1uné|gulm_i“5 Multinational Corporations: Towards Principles of
':':'“"““ﬁ-'l-raf Linw Hm.-nh“hmd 1"'":r‘-"'rl_d Balancing Rights with Respansibilities” #

E Pans Fareign fn few 23 (3) (2007): 431-558 p. 453,
wstient, Development, and Globalization Can Cosid Rica Be

i;"*I"lll.v.‘.l'nlIl;g_n s, 2005 |
- Redmongd, ) ,
. 'Transnational Enterprise and Human Rights: Option fof gyandard Geglings and

al Law 62 cited in B. L. Mangalpady, n 14 above T &

It |, Ruggie, "Protect, Res
Special Representative of the Unite

Cross-Border L,f:g_:tl
A pperical e sy

come fre.'m.':.r?l"ﬂlgrn-rc

Campl; x
wmpliance” 17 (2003) Internation

. L. M ¥ .
Ao, p. 189 0 18 above -
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- o
estment much desired for development. Businesses hyye ba
violations ol human rights 1_n-=3|ud1llg FT'lUT_ﬂEL TAPE, tory, ?Efut{

forced labour, destruction ol the environimen and ﬂu' _ﬂf.:,u_
I

attract foreign inves!
of direet or complicil

dislocation ol populations, g
P i
execullon. | by R 'D f
i : ion of o1 oval Dutch Shel ;
For instance, the exploration and production i Shell in g

land in Rivers State caused harmful effects o the environment, human right Violy "
1@ armed conflicts and disruption of oil production. The vy
- -

also lost due to the pollution of the land gg i

vialence includr

members of the communities wis : _ ‘
the communities. Victims also instituted cases 1n foreign courts due to the pogy -

ol the oovernment o the FITDhIEFHS- ]"n-'IujDr MMNCs, Ii-]‘i.i.: Shell H1I'I.l.'.l.|‘.:zh{,‘.'-."r{_'|-n Were gy %
of complicity in crimes such as summary execution, cxt_ra_iudmm] killings, arbj,

detention, torture, cruel. inhumane or degrading treatment lncludin.g other "-’I"."rlam_-.,-;:{
international law. such as infringements on the right to ”!.E‘W]ib‘m}' and securiy o ||:
person, and the right to peaceful assembly and association.” Complicity charges ye.
instituted against Royal Dutch Shell and its Nigerian subsidiary Shell Fﬁl:duu;
Development Company (SPDC) in LLS courts under the Alien Tort Statute fﬁ.’[s}ﬂmim
Torture Victim Protection Act (TVPAY in Wiwa v Reyal Dutch Petroleunt™ and Kigiy,
Roval Dutch Petrolewn.”'In May 1998, the UN Committee on Economic, Socil i
Cultural Rights noted with alarm the extent of the devastation that oil exploration by,
done to the environment and quality of life in areas such as Ogoni land wher® ail b
been discovered and extracted without due regard to the health and well-being of i
people and their environment, It recommended that “the nghts of minority and ethi
communities—including the Ogoni people — should be respected and full redress shouk
be provided for the violations of the rights set forth in the Covenant that they
suffered” ™ Another example is the case of Nike which was criticized by NGOs for per

o

3 B8 i — i . o Wi st
‘5. Deva, "Guiding Principles on Business and Huoman Bights: Implications for E"]'"F"'mhlEmi‘u
i '\.1':' T

f:ll’ﬂ[h‘ll]}- Law @ f:} {20 r!} l{J'.rlr"n'u:‘rH-,r_l- ,r_-lr' Oxlo Faciliv aj’jﬂH- Resemrli FHF{’!'. e nlsn Mangal]
above,

Lk, ' . L] -Iju
~ 5. Pillay, "And Justice Tor All? Globalization, Multinational Corporations, and the Need fior Lo

Enforceable Human Rights Privections’, &1 (2004) University of Detroir Mercy Law Review 459 il
F:. L. Mangalpady n 14 ahove. : p i
© O Kael, “Emerging lssues of Human Rights Responsibility in the Exiractive and M:L"uﬂ[rl‘l .
Indusiries; Patterns and Liability Risks”, Northwestern Journal of tnternational Human Rights M-_,-"el 5
3-1'.?-3-53.-|| 331 Shell was accused of complicity with the Niserion military in the rrial and €2 !
'if.rl.L:r :nj:] aetivist Ken Hu:-u.'l.'fi-...-;; aned mine olbers by 1he Ni]_grri:m Ciovermment. —_—" Rtlmj_'r
-”1._{'1 Fad 85 931.094 (2d Cir. M0y Eiglnh Amended rl:1|'|'l|'||4'|:‘il'll for DEIII'I:IS{:F- and EJ|1I[IIJ.|.'| -
i

'||.- i II :
Kinhel v, Roval Duteh Peiroleum, 456 F. Sepp. 2d 457 (S.D.NLY. Sep. 29, 2006). Irﬂ.l:,.,,-r-Jl'E:-r.u
W ?w eramted, Nos. 06-4800 & -4876 (2d Cir. Dec. 27, 2006). L e ®
Fe mimiltes on Economic, Social and Cultural Rights, Concluding Observations of the Com
onomie, Secial and Culygrs Rights: Nigeria, UN. Doc. B/C. 1Y 1/ Add. 23 (June 16, 1998)-
CamScanner
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s faetories i Indontsia, Thailand |
Jitions 1" jts factorics 11 ];L!?M‘- Mhailand and other Coumiry
oching M g low WAZES, child labour and forcing workers 16 wor), et G5 11 vy
' Ay 4 o
ol P , : 3
.1E|— - v 1 LS Ll i- f -, £ = i . -
alles AL FTAELL t’l.,‘,llti'r "“j‘”“‘"f' ".] I::J be Iml'urF'lLI[Ld o apply 1 MNCs. b
,xhhﬂ“'é 5 . ergence ol unmnuumnai standards on business and human i 1” YEVET,
o 11| [N = ];'!:';'I"-*-"'--Ii

.l a Ib i -
Lhﬂ‘-ﬁ_, yiolatons:

ity nerally:
ot husinesse

This sect

In the

ahlizations ol Sta
proan af socicly. W

feith the 1CCPR and the ICESCR recognize private obligations in their preambles. 18

1. [ntct

gtates il

qational

pr-._‘:]l'l'lhlif.'- 0

ermational | = :
directly but may have limited direct obligations in some circumstance:
¥ Packa

U The emphasis of these imitiatives is to the effecy tha
i

' : I:"IJ' 2 5
et protect and fulfill human rights. MRESSES and

§ TS
[uman Rights Standards on Business and Human Righs

4w and international human rights law does not establish dy
: 3 e

highlight existing treaties and conventions as regards the obliganons of

f the Universal Declaration of Human Rights. the UDHR focuses on the
les, and alsa mentions the responsibilities of mdividuals and of even
hich includes business corporations. It states that, '

ihe General Assembly proclaims this Universal Declaration of Human
Rights as a common ctandard of achievement for all peoples and all

nation

. 1o the end that every individual and every organ of society,

keeping this Declaration constantly in mind. shall strive by teaching
and education to promote respecl for these rights and freedoms and by
progressive  Mmeasurss, national and imernational, 1o secure ther

LTHERY |

sal and effective recognition and obscrvance. both among the

peoples of Member States themselves and among the peoples of
i i T i - ' 1
rerritaries under their jurisdiction. ?

lollowing werms:

Realizing that the individual, having duties 10 other individuals and 0

the O

[or the promotion and observance of the nghts recog

llllll

mmunity of which he belongs. is under a responsibihity 1o s
sreid 10

present Covenant,”’

T R :
v imphies that every individual, compnsing Jegal persons
It the : o

* duty 10 promote the fulfillment of s covenant

"'.'.'_El 1% ‘.‘!‘-L L. 4% -..'.l.'-

The ICESCR 2w ¢

=

o II.; i ,thﬂ_r I\ 1-5":| -.\.'.:_-i FE‘H..II:’T j:.-p .,r'i]’«': -I:]'ul-ll'-._'-'\- .:-E._'!.'..,.:- ._| | S
1 oee U WW Nonon. London 2003 p 346 ;
Y HLLLEF A L . phes
e Pady. o b4 alwinve, See alse [ Assime, S bulipmainianal L g fuEs : i
o PR Hif g FTLH | b T Bt | ”“—"I'.ILI s
L Iy el : :
r ..1 1: ) a1y I'I-=r||' _'.I....l:lll']l'l _'|'|_|_II|F" - |||-.. | o 1=t i E L " 5 SaraE
Benie - Heh & K Im ) . I e
Tk by i s hisinaragan I:H‘ i = I aike “. LUk rgfurs Bah MSRgRS
i s
}';:..-:.-.1 1 [ Fo comndabilract= 207TESE (acvesed 13 Sl |
h. Fl\.t. I IHH:
- E
Tegihy e :
uble, WCOCPR Preamble
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;jtion that it cannol be interpreted 10 imply for any “group g Per
{Eum limit the rights of others to a greater cxient than is Provideg o n n
i Lroy ¥, & - o : ; ; ek, kL
right m~diﬂsn::: h state party undertakes o respect and 1o ensure 1o all Mdividyyy, Ma
the IC'.LF . d subjects (0118 jurisdicuon the rights recognised in the presep, Cn 3 Wik,
its tom DY 2 orati aneers the richis of a person, it is the dyy, Vengy
Thus, where a corporation endangers Thc ng , ~ e duty of e o

1us, respected. The Committee on Economic, Soeiy) 2 B |,

: rights are
ensure that hurnan : : At - |

; . o - ; that non-state actors such -~y
Rights has stated m 1l general comments 25 thosg yiy. !

SR g A i

F e business sector have responsibilities and obligations for the [ulfilmey, El‘ni"':
P :IS'--'!"I"P seeIs 10 indicale a dl.llj' ':]r non-siale SCLOTS 1 ny |'||1] e
=4 MeYony

rights-dﬂ This line of re g S
for the law and into the realm of positive obligations.

pxpress rec

respect
Several international declarations support the concepl of private-actor RSO
i

regarding the realisation of social and economic !Iigll.l“", FU.T eleﬂmplc. the UN Declarg,

on the Elimination of All Forms of Racial Discrimimation,”™ the Ria I}uclur,-mnr_' ;

Environment and Development™ and the Copenhagen Declaration g 5{'&_"
Development and Programme of Action™ail require active promotion of thej; ..mnml?,
from non-state actors. There can be hitle or no doubt that this statement ﬂFpiiu:s-:]
{?DI'[T[}T'JHDHE--L‘!' The Convention on the Elimination of All Forms of Discrimingy,
Against Women (CEDAW) demands that states take all proper measures 1o eliminge
discrimination against women by any enterprise.”” The African Charter on Humyy g
Peoples R1’gh15,Jr1I the African Charter on the Rights and Welfare of the Child*® gua
American Declaration of the Rights and Duties of Man impose dutics directly on .
state actors.”” These actors specifically include individuals and communities and s

"

*F Aniicle § (1)ICESCR,

¥ Anticle 2 of ICCPR
' For example, para 20 of the General Comment No. 12 “the Rizht 1o Adequite Food™ (Arcil) 1248

1999; Para 42 of General Comment No. 14 “The Right to the Highest Atainable Standard of Heallt” (4
_1];7'_} 4 July 200603 e
D. Aguirre, "Multinational Corporations and the Realisalion of Economic and Social Rigs:
hatpfiforww palway.iefsites/eu-china-humanrighis/seminars/ds0406¢/danicl 5200 o uirme-eng.doc’
ﬁlﬂ:cssed 20 May 2017) _ F
Adopled on 20 Huvcmt?ﬂrﬂ?ﬁ} by General Assembly Resolution 1904 (XVII) Art 2 stales el
45..tale, imalitution, group or individual shall make any discrimination in matters of human rights.- L
Adopled by the UN Conference on Environment and Development, Rio de Janeira, of June 1
Hrl Erm:: :JU{ZGHF.ISI.EG (Vol.1) (1992 | s N
fcﬂnﬁﬁmﬁ;ﬁ;ggld Summil for Sustainable Development, Copenhagen on 12 March 1
i D. Aguirre n 41 above.
= CEDAW
4 opted by the OAU on 27 Tune 1981 and entered into force on 21 Oclober 1986,
; Adl‘_‘lptl_id by the C}F&EI on July 11 1990 and entered into force on 29 November 1999
mru:Pca:n Dcc[amuun of the Rights and Duties of Man D:‘l.‘?l Res. XXX, ‘adopled o pu
Iniermational Conference of American States ¢ 1948), reprinied in Basic D nents Pertainit?
Rights in the Inter- American System, OEA/Ser. L. wﬁ EFIJF,;.M & .-:: liilf? fr;;::lili':l |

N
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e ieh i husinesses ol S a5 They are powerfy| © Bl poy,. ful 5
|I|..'lu|-,-'.. Ll hrm-!."a":

puman  Fights standards in respegy
'1|1-:.:|Ul||-3-"' the QRECD {-illil:.!-l_tli“uﬁl the )l
sc ol Transnational - Corporations and
cluration ol Principles Concerning Muli
peclaration) and United Nations Fry

The L:-'1]'I~e"|:ng
;u::umunulnl'll.iy
Rchpnnﬂi'la'ﬂ'ni
Triparhile e |
PPolicy {"Triparile
[ighis.

1.1 The Organization for !imunmic Cooperation and Development's Gy fillasi
Aultinational Enlerprises u

OF corporage
Obal Compy:

: ]:I {.r:rrm:n;l. the Noems On fhe
IJ[ er Busingss Enterprise: 1}L
Inalicime: . 1 s
nalional Enterprises and Seeia)
mework on Business and

TESPOMbiiy 4

The OECD was formed im 1961 involving cnungrics. united with the aim 1o ensure
~democratic povernment and  market cconomy™. ™ It has strived 1o estahlish dronz
cconomics in ils member stales, encourape development, make improvement on maret
systems as well as broaden free rade.”  After unsuccessful trials 10 agree on a docurser
to be hinding legally as it concerns corporate responsibility, a formal document was
adopted in 1976 by the Organization for Economic Cooperation and l},-wlnp.rE:m i
Since then. it has been revised in 1979, 1982, 1984, and 1991 and then in ML ~The
Guidelines are recommendations jointly addressed by governments 10 multination
enterprises, They provide principles and sandards of pood practice comsisteal wilk
upplicable laws."™ This is the only initiative that is formerly _agru-:li an f'{ “*'f’;—.’
governments and applicable 1o corporate entities located ifl Cf_‘“"m":r' Lt J?T’.u;n_
The OECD guidelines are also applicable to corporate caulics 18 mmm?;;;[;.ﬁ:i,f; I
do not adopt the guidelines where such carporations arc T_"'E"’.-‘[md . b ,; EL
comprises of the National Contact Points (NCPs) which 13 instituted by 1< :

f Rugh

b g N S

- | et

REL (L L Soc1al S0 i
i Rty 1

Locaal H-:'n;'-uL-:hu':-:.lll.‘1 e
[]-.-nn-cunu::.-:'.. ¥

=
u M. Chirwa, *Obligations of Non-State Actors i Rl El
: : it : s . Y SLE
f-'ﬂd: Pl South African Constitution,” in Human Rights and Corne? dL
I.I”Lq“-"“-"-' Mediterranean Masters Progrmme 0 Hyimion SIEAE
1I.‘J-u-:_ 22 .38
D). A |
i, Aguirre n 41 ghove,
i -
o el . 77 ¥
| Thidd. . .

OECH s,

. Cinidelines [0 Sultnaional
MR [ : 3 J : 3 Jyniits
gy t'_'""‘d":'FE"l'-":"l |1'EIF',1.l|_'.I'IrI|1-:‘|"-IH':]“‘-i.-ﬂ]'-‘l"dtll:'- i |'_-|._-._-|-_-nr_-;lqll:| Pt Iy
i’;-r'-:“r!"*-'- n 3 above p, 78,

- M uidehines, for Multinational Enterprises, OF

Lir aies
i rhidl-h. meg, n 3 ahowe P 78,

NIIRER

I:r I.IHI"'|1|'-I|~|'||||.~.‘ .
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e - LD countries follows )
esponsibility.” The NCPs in OE : Ey Eiin the Elidgy;
par of the res| d also investigales allegations against Companies .,
ati H] - % ]
these m“_ﬁ!] and winciples and standards that are noy hmdmg and are :
T s e . ! : ficl
suidelines. 'T;htf;{,; I-HE such areas as HR, lransparency, COTTUption, (gxa. i g |,
business conduc : : chion, on a strictly i
- nental relations and consumen ]_m‘:lr_c o ‘,D L LF’]""I“T}' basig i
environme! pect of the guidelines is if corporations neglect ta foll gy, th Buig
Ajor Lap 1 respe = ; - 1 = e,
-m:ﬂﬂ; T-u .:rcumt‘ﬂ short af a strong enforcement mechanism. The Nationg Cﬂnmﬂ n
t the . T - .
;nd the Committee on International Investment and Multinationa] Eﬁtﬂmnscs . IEI:
on to implement these principles although they lack the POWEr 10 enfgre, Sihe I]u_-l

mechamisms only perform  functions Kke advisory, SANSYGIve. and Elaﬁﬁﬂﬂm

functions.™ 1-:} i
4.2 Norms on the Responsibilitics of Transnational Corporations and .
2 R ! .

Business Enterprises

In 1998, a Working Group on the Methods and Activities of Transnational Comparaijg,
was formed by the Sub-Commission on the Promaotion and Protection of Humap Righ
In order (o protect human rights, its main PUIPOSE Was 1o raise sugoestions refating (g,
activities of transnational corporations (TNCs)." It was then directed 10 Prepare
Norms on the Responsibilities of Transnational Corporations and other Buysiy,
Enterprises as it regards to Human Rj g_hl.::;,m In 2003, n submitted the Norms 1g 4
Human Rights Commission. Iy consists of twenty-threg Articles. The Narms were distis
from other initiatives on the conduct of corporate actors in some aspects. ™ Firstly.
reflected and consists of previous internationa| codes. Secondly, it articulated id:
human rights standards a5 the Universal Declaration on Human Righs, Thirdly, 1

AJ. de Regil, n 10 ghove p18.
g ¥ lemey, n 3 abme p. 77,
b 4 Bonmicha, “The 1) Guiding Principles an Business and Humian Rights: the implications
enlerprises and their faw yers' Ium-.ﬂpurn:r'.q-5_'-'.r|i-|:nnﬂsnlﬁfpaper:i.ci'rn'.’uhsl::u:l_id:]I[:SZEI laccessol
September 2017,
rl- QOECD Guidelines fiyr Multinational Enterprises, OECD Publishing 2011, p. 3.

AL de Regil. n 10 above p 18§,
5. Deva, n 27 above p.§,

bened, e |

Sub-Commission ot Prevention of Discrimination and Protection of Minorities, The H"'I'mm::
Botwery ghe Emjovment of Economic, Sncial and Culoura) Rights and the Right 1o Develepment. J:‘“‘
‘t‘-'-:."r_m-; Methiods and Activigies OF Transnationa| Corporations, ESCOR, 50th sess. 26th e lE'm
LAON 4500 E‘-’J':‘J?:‘M:irll'] August 1998, cited in 1M Pii, B. Suscha-Dominik, “The Un lh"ﬂ-h flam
Fespumsibaly Y AN Tramnatiogy| Corpormiony A Other Business Enterprises With Regard Te 2
Righes: A Requiey'
!_4-”[' 'll""”'-'~"i-a'll-"41r-lr.:l.:l—' 1958517 facoessed |8 Apnl 2017y,
AL de Regil, n 1 ahove n I8,

D Armold, “Trans nation:
Chivrte sl

p ih.'lp._v’-'lylntruit_r_l_1.u

dccevsed gn September 20 4,

. o il

; : . : fHas

H Corporations ang e Dty 10 Respect Busic Human Rights", Bus (20
2003) =]

Mol M papers.ehm ey et id= 16022004 ree | &vreahs= 13 720380825
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he Norms clait that they are non-voluntary and thus they are lepally b

Juntary nature ol the Norms is suid 1o be reflected in the im li:n 1:,; I'“"J""f:'.-_
m,pm;umlﬁ-m It enlisted an extensive list on the dutics of human rights. Apan ;,m;
providing for the 'gcnlcr:ll duty to respect, protect and promote human rights as
ncknuu'lcdgud by both international and national law, specific duties were also included
They include the right to equal opportumity and non-discriminatory treatment; the night i
security ol person, lhn_.t right of workers; the respect for national sovercignly and human
rights; and the oblizgations with regard to consumer and environmental protection.” The
3'1-.1-m5 were drawn up in a mandatory language intended te impose the same dutics of
guates which is to promote, respect and fulfill human rights on companies’' that 1s a
hinding human rights obligation. It also included provisions for their implementation.
The scope of the Norms is not limited just 1o TNCs, but also covers “other busingss
enterprises”, that 1s, any business entity. regardless. It was accepled particularly by non-
povernmental organizalions like Amnesty International. Human Rights Waich and
criticized by the business organizations. Hence, the Norms precipitated a debate between
hese two proups and governments also hardly supported it~ According 1o the
developed stales, sovereignty and the prescnl nternational law was endangered by the
worms. . The issue of it imposing a binding obligation was one of the reasons for us
i is against international |1r;1r.:lit:1_'5.'J Evenually, the drafied
lop a

d“l |'|_|__"r‘_'-',. l.'.||. L
The |'|1.'.I'T'I-"t"1-"
ovIsIons

being criticized becausce
p 75 : . i " the efl 1]
Norms was deserted” and till now it serve ds d reference point ol the etfort 1o deve
framework. "

4.3 The 1O Tripartite Declaration

The Trpariwe Declaration al Principles Concerning Hullin:uimul1!-',||l1:|pr|~.-;~. g Socal
Policy (Trpartite Declaration) was released by the ILO in 1977, These are prin<ipics

for povernments, corporations, employers orgamizations, and workers orpanizations
L]
1
it n. B
> eva, i X7 gbwve
H, e i 2 . ; PRI TS P —— Foabe Sex
P Rights Council Seventeenth Session, Repoit @ the Special Repes ave O 1
e gl s M i - iE Tael 1 '3 il K 1 ™
4 .-_.," ety the pssue of homan rights and iransnath Gl AP EIONE. = oty .
iy it 3 5 - = ™ L - Ty L
i Vi3 21 March 2003 www oholitawg E A s spaes/Tramsnatbisinel (Egnsss i el
ral %
; 1 & Jene 2057
L | M [ oy N e
] sl O e |oserliatiouy o el il M aliws B T B T " ;
HEa B S BT = | 1:_ I‘t!rli-.“' 1J|._ |‘| il _'.,_ IFI .!..LJ 1w Tifie ¥ i waike W i i
e 1 Fabd e ssn g g sniaatesti aa d = FleDRREAET 4 abis £ e U B EETE }
" ik il La iy evilile leaomd aitad Hw ol etl oami el e oles L} e T
F "
£17 ___"I . MIsHIEE o sende Fomaguaad  of ¥4 i g%
i AN I'|'.l!‘-! dun Falpdiasd wl LR - Ty S | Iiae 1
. N Ttiininst
| § ‘I. 1
W 0 10 ghwss e J"!'
" abwang

L% CamScanner



218

nl, trianimg. uﬂ!ldiliﬂ'““ of “:m:k IEw-_.d life m-lrd_mdumriﬁ relaia.
ficlds ke emplovme d 1o be monitored voluntarily, Cﬂmnmlmm e ey, N
which they are _L,Wﬁ‘f:]k,'_,r”'-l"'h' bear in mind and apply its principles [0 the Efeahmgm
e Ih,h.!ﬁ_lﬂf.un 1h-1.r'1|:hhl_“;i' p;i;:-:irih’-s reflects the Universy] Di:clnr:uinn “FH]{HLH Chry
possible . I{&ik?:ll:: ‘;rm ﬂcnfﬁ with lTabour rights in ILTEI;E; such g emp;,:,}.mem fltn
-“-?Hh‘ ?‘I"":L‘r[:“,_;us. and conditions of work and life ™ ﬂecgrding o 1 ;
‘“"‘f-‘,f'.'.'ufm paragraph 8. parties concerned gre expected g respecy | Ny
;Eh:itl;:[:f'” of Human Righl;sj ;_'md also the |il[ﬁrﬂﬂ!iﬂﬂﬂ| (:n'u.'e;?am_.;._“ . rrr']t:,:rri!
Dieclaration also lacks monionng [Ilrﬂlcress and Impl?!‘ncnmm}n me S Tk
provistons are reinforced by core and priority ILO Conventions and Reeq

.4 The United Nations Glohal Compact

The UN Global Compact was launched a1 ghe World E
1999 It was proposed by the former UN Secrelg
consisicd of nipe principles by the principle aga
These nine prim_'i;:-reg Svolve around human
emaronmental nighyst

the Universal Declarmtion of Human Rights, (e ILO'g
Fundamenz I’l'm-:|ph:5 and Rishis 4 Waork, the Rin Def[umim on Enviranmen -
Development ang the United Nationg Conventigg- Apainsg Corruption.™ Hepee -
feeeived strong SUppan from iik‘el'ﬂlﬂping countries.™ [y js oL A regulaion Instrumes o
cade of conduct. hy 5 value-based playr, Orm designed (g Promote institutiong learminz”™
Beng a '-H|IHI!:JI'} Mtitive, the Globa) [‘Dmpﬂm sceks 1o encourage reliable coma
Pracuces throygh differen, methods which Cian invaelye learning, dialogue and pross
Furthermaore, s participants are Mol compelled 1 adhere 10 (he Principles although o4
UNs Prnciple. ™ The Mitiatives Core comparative advantages are (he umiversaliy of &

ghts such g labour righys and g
Cslale standargs s that o
Tripartire Declaration o

e

¥ de Rey ilin N ahoye plE-19
b1 [ 3 ||:'.T.I|‘l-"|=.'
) de Begil gy 1y dbove pois.ja

> levyg g 17 aboy e
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national legitimacy that only the United Nations embod
Fampic | to fhc a “TI | ;, ;j__ln_b:!l platform with great appeal 1o E“'“T?UE«I: s_"l"d
:|.,,_- orld. More 1I1:I]n hall t':'f.' the p_d_rl.uzlpunts -Df th G'ﬂ]]u] Compact are from m:;n-!(; over
countries: ceinforcing the, Erﬂd'r}”"yu:ﬂr T Rl and promise of I:'[]Siliv::- SEFD
jmpact where (he "Eﬂd- = E-I.E'.Hﬂs-t' Eﬂtpﬂru[]_ﬂ.n.s are relied on 1o hnplcmm:ﬁ?l
rinr:ii‘ﬂ'ﬂf"' on the l:'z:.-als_ ol gnlllghlcned s.f:Il-Hmt:::'l.:st. public accountability 1.,;
Lm"_qpurf:ncy'. The major uclwrtjcs of the ;-Inhnl Compact includes n.r{hc;m,
piLiatives that 5u|:upfr_1rls t_h{: Global i:__.nmpzu:t at universal and national levels, taking pan[
i dialogues on policy with corporations, i forum for learning to be developed by labour
.nd civil socicly © establishing development projects on the basis of

roanizalions and
publ ic-private parine rships.
United Nations Framework on Business and Human Rights

rirsci]ulus. the 1niet
the

"5 pmenn’::

4.5 The
In 20003, prafessor John Rugpgie wis appointed as the
-General (SR5G) on the 1ssue of Human Richts and Transnational Corporations
the Tormer Secrelary General of the United Nations,
Koli Annan. This was in response 10 d request by the U.N. Commission on Human Rights
which is now known s the Human Rights 4’.f?u:num:i|.tH The SRSG was given a mandate ©
cearch and verifly sandards  particularly for business enterprises on the issue of
responsibility and accountability as regards human rights. In addinon, he was given the
lask 1o expatiate on the duty of States in controlling the acts of businesses adequately 1
this regard % The wmandaie Was renewed in 2007 1o enable the SRSG pive
recommendations.”’ In 2008, the SRSG presented his recommendation on the "Protect,
Respect, Remedy’ Framework after three years of research % The Framework was
unanimously approved by the Humarn Rights Council. The mandate was further extended
for three years and he was required to furnish concrete suggestions on practical ways 10
implement the framework.”. Hence, the Guiding Principles were the result of six years of
the work of the SRSG.'™ The framework is of three pillars. The first pillar refers 10 the
Fl”tl*' of the State o protect cilizens against human rights violations by third parties
including companies. This pillar reflects international human rights law, guch that states

hat are parties to human rights principles are under the obligation 10 prevent humat
wa in activities which violate human

rights : : : _
ghts abuses particularly by third parties that engis

Special Representative of the

Secrelary
and Other Business Enterpriscs by

.

5, UM [Doc. E.I'CH.MEDDEFJ'I (2003)

Emerprs .
1 ﬂilClﬁ'T';h repard 1o human rights, 618t sessign, Agendd il
'JIJTI-u;]_ + 4. Nalan, n 88 above.

'IjJ ;

o r~.u1::n,_r. 88 ahave

DoV, 27 ahaye.

‘J'- ML' Dacker, n 73 abowe

o ARG 53| o DOVE . [ 1.
Alipen 2 d pars. 40 5 ;

w HRCHTA parg, § LN,

9 higl rara. 5 n 5 above,

1) DL,

% .
Elrnnmlclm. n 6l ahove

B
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jvely tuke a variely of measures (o Preveny yi
aies should PIOIEHIVETY ect human righgg 102
rights. SLlcs § ke responsibility to resp i
- ; - ﬂrﬂ c 5 - Siga f - ; i \
secand is ihe Cm,]"mmrisﬂﬁ should also protect human ”Eh.l“ nd avgig infy; i
is that busincss LTI::: third pillar 1s to Ih_e [?:i?ec.'l_m_!\h.']l "-“]Lljrr?gl shou]g Hive = lhe
rights of ulhbfé'l either judicial or non-judicial. ~The Guidip F'rin-:iples iny
elfective remedy tices that are in existence under miEmatong| humun ok o Ol
' C L . ; :
standards and Pr::llfﬂ“E and do not necessarily consists of new legal ohl; m;s fre
afog v |:| C{l I E . P " 1 ! : I
?”” :;.]mu rE:Iuw{]TR is to address the impact of corporate condygy i, Varioys i
oCus 3 R B o B iy B .
This framework has received auppurllglmn workers ﬂrganmuhmm, Nationg| humgy g
i anies and investors, ;
Istitwtions, companics

g-’iliﬂng

Despite the support, the GPs are critisied for jtslnﬂn—hinding
examined the developments as regards (he Second Pillyy of the G]
that though the GPs addressed the impacts of business, there
effectiveness due to their non-- binding J:I‘I:Irﬂctr_"ris[:crs.m’
‘incomplele”. gs B ugzic indicated thay Lhe endorsemen of the E‘ruidin,gI F!’iﬂEiPJC‘ﬁ by the
Council will not termingye the challenges of business and humgp Fights by j; I.Ild'il.’_‘:l,h}-ELh_' |
end of the beginning.' The GPs is )5 Criticised ip their Failure tq TeCOgnjza the rl: |
and participation of NGO '™ Furthermore, (he GPs s Opposed in SUppart of g reaty. ' ‘

Nature, Authgry thay
¥

s from 2011
Are dayhy dbouy
They e referrgy fo g5

These internariony| standards are voluntary
demand for 4 binding lreaty, cenain
internationa| Non-governmenta org;
Ireaty on Business and Humap Rights 1 hold b

T T

1] J—-
LT J_;nnlm::u].-, M. Varer,

Framewory 4 nalysis of the ¢q b spill cases: Shel| . Nigeria; BP - US (e
.i.f!’”'l. Chevroy — Ecuzidar ]1L:|'r:ﬂ~..tr|1.¢:r:um.".'|!mm|:l=I'EFS?-WEI (aCcessey 0 Iuly 2017y,
- AHRC 943 S G 5 ghoye.

" Ihid parg 6 L
i luman Righs Council, “Annug| Errl of the Uniye Nations High Commissioner for Human Rights 2
S Of the Offipe of the Higly Cammissioner gng the Secretary-Genery|® 1§ Al
-ﬁ:iil‘ffﬁulﬂglﬂ_ﬁﬂﬁ-"“f“r-*"ﬁlﬂ’mgﬁ%mqmﬂiﬁmjim (accessed
=17,
P 51111rrH|ﬂ:’~. 74
o AHRCE 773 frar
ien & I"Jhurmr;u_i
M. .-"l.ml:r'aml.
Hutn,, Rig
;r:-:;rlﬁm

A Argyron, “The Corporate Responsihili,

rd i
¥ W Remedy (3 Pillar Rizzzk
'PRTEle responses iy hree majortg

v
2.7 0 5 aboye, inl
ann s above. The LLK.'S I!||$i|k-:-‘r:. {
The Eng (0 The ﬂuuinninp':': A Comprehensive Look Al { (f Conpit
| ; = T I Fordfam  Jowrir a7( 7
; s Agendy From Bystander J‘urhrl-.?l.'ll"ff (2012) 17 - 5 gecessed 2 June - L
-m!: o i"ln"‘:'r'rl"':l-rh-‘l'ﬁ-.\‘-.ln.r_'IlfI]-"h:'r|.-'|'-lr|l-illlfll_'I':"r.L'l.I'I'IF:'q'Iulflﬁ.lFil';'l = Eftb'?]J%-{zliLILT;ﬁin'!'-'- an I
Lepal r."::““-l. 'H'—";!l.ll-ul:iu:.' Multinationg)s: The UN Guiding Principles, Civil : neiples
i E sy (2015 Hi:!,-ul.ull:ury Pusticy Program Warking Paper RPP Is the UN G“itliilyjr:nm“ri'-"“::
F 4 =1 i g 161 T ] . : u |
o }“”'I’“}'d. Corparyye espomsibility 1 Tespect human rl,.|l_|!~1-.| i Business and :-ur.:ul'ﬂ"" .-:h
USInEsy g My, Rugels Y o the task or is there o need lor a |!‘|_.I ¥ ution Tar 'r-_Ii."::Fﬂ_Fﬂ o
Slract=154142p lecessed 25 April 2017) il ljlﬂ!.]”rulu:r business €
al hgullz.' IrirHJillg IS Iruinent on Transnutional Corporations an

his™ Az IRC 26/ 22/ Row I, 24 June 2014
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5. Conclusion
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