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i lities and transparent intenal party demacracy -‘Thu Construcy
#;Htm"mﬂ 4 experimentation relates to the effort tg Shiﬁcmt'm‘“' e com

A

o femocracy with bias for constitutionalism.
p democracy in order to ensure faimess

’r‘;"‘;ﬂg‘stiluﬂ""al design in Africa has proved to be

m dem »
OCTansation

One of the effons isGn
o

transparency and justice
o ) problematic, v :
tious m’uldm.g viable internal party democracy has been ver diﬁii[“e S
are still being made to enhance internal » .
fforts : party democracy and democracy
o InS1ance, sections 221 227 of the Constitution of the Federal Re ublic of
Aigeria. ‘?99 as altered prohlblts_ opaque activities of political parties : m‘icidm'
jor their aims and finances. Section 228(a) specifically empowers the: giaﬁou:ls
assembly 10 make laws and guidelines to ensure internal democrac; within
politiCi_ll parties, conduct of primaries, congresses and party conventions. Section
b7 of .hlectoral Act mandates parties to conduct primaries. The Supreme Court of
Nigeria noted that the pztgpose of section 87 is to ensure transparency and
internal party democrac.y. Even political parties’ constitutions, such as Article
10 of the All Progressive Congress Constitution, provide that candidates must
emerge th;gugh democratic path. Some courts’ decisions in South Africa™ and
Botswana’ limit power of judicial review in internal affairs of political parties.

Despite the remarkable multiple constitutional provisions and designs, as well as
institutional engineering, ostentatious lack of transparency, endemic injustice and
grave violation of party internal democracy continues unabated. Powerful
minority bigwigs of the parties always want to have their ways against the
opinions of the majority. Thus, there are cases where primaries were oot
conducted at all despite many aspirants and situanons.whcre results of primaries
were not used by political parties.”™ There are also instances wr-‘e:ft:u membbe;s

ambitions are unjustly gg\d undemocratically truncated by the powerful memoers

of the political parties.

7‘ i ili ncy, prevalent
Explanations for the intractability of brazen lackof msp;;xr:vc)ceﬁ:e e
injustice and grave violation of party |t|:t;1:nzl d:ler;:;r;eciv B

it |ture and leadership as factors behind the i
pohucal o al democracy and the prevalence of party m e -
warramﬂfOf |::§;n to l‘l):?lnenmusiastic conclusion that the Military should take
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s PP ansp ¢ o -onstitutional archite ¢
! i an (rans| frican constitution: ltecture gen"a“ypaper

ues s of
‘ : , he future P fi:
contributed 1€ nge has indeed threatened t of constitutiony;. - Mt

d TS'“P s ateney in A ' . . .
lea that dc'"lg.ltl C) Affican c(mstntullon.sdop partyI dcmocracy have l ang
institutional dcsp:g"ihilurc of transparency anc intemal party Politics ;, ey
» t c
. halle . acv Thic S g,
This serious © 1 . and internal party d%mocracy. This paper focuseg o 1:8"
parency ional deficiencies. It suggests that Constitytjgn., %

instituti : ) on

onstitutional n;}d l:; are required in these spheres in order o e:l ang
. 4 Om ! . ’ a

institutiona Nd nternal party democracy in Africa. Nee

he above aim, the paper will be divided into five key se

_ e
To achieve 1 | introduction of the paper as the first. The second ge o,

: ing the genera , s : ent
m'(;:ufx:alge a conceptual analysis 1o review scholarly literature on e Mexyg
l\;:hveen transparency and internal party democracy on one hand and goog

governance on the c.tthe'r h.and. T(l;e .thlrd S:.gr?rz?lz ‘Z:Lln:nal)ése.the Rature of
constitutional and institutional esigns o >parencyand - intemg| pa
democracy focusing on the f:onsntutlonal .and lpstlmt}onal framework for
transparency and internal party c.iem.ocracy in Africa vtnth fo.c.us on Nigeria,
South Africa and Botswana. This 1s discussed togeth.er witha critica] assessmep;
of the role of courts in enhancing transparency and mtgmal party democracy in
Africa with particular reference to countries upder review. The choice of these
jurisdictions is informed by its relatively similar constitutional framewor for
transparency and internal party democracy. The fourth part examines the future
of transparency and internal party democracy in Africa and agenda for reforms i
terms of the implication of the above threat to constitutionalism and proposes
reforms in the constitutional and institutional architecture of Africa’s party
politics in the light of the ongoing agitations for internal party democracy and
constitutionalism in Africa. The last segment concludes the paper by highlighting
the study’s main arguments, implications and suggestions.

2.0 Transparency, Internal Party Democracy and Good Governance

Governance s defined in s
Processes that determine ho
and how decisions are mad
the “manner ip Wwhich po

everal ways. It is “the traditions, institutions and
W power is exercised, how citizens are given a Voice,
€ on issues of public concern.”?® Also, it may imply
Wer is exercised in the management of a country s

]
). Graham A Br
BriefNo s ndT Plumptre "Pringy ’
- ' - ipl Good : + ermance, PR
ples for Govemance in the 215t Century’ (2003) Institute On G CAS
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e key elements of good governance will be briefly discussed. Obedience

.+ rule of law is a major component of good governance ™ This implies that
**hing done by the government must be in conformity with the law. All
n’f‘ of people in the society must be equal before the law. There must be a
Law with sound but humane implementation mechanism. The rulers and the
o4 actions must not only be dictated by law but their actions can also be
..;owed by the ordinary courts of the land.**® Judiciary must be independent.**’

i

ydequate consideration should be given to human rights and minority rights.***

\pother vital component of good governance is effective participation of thcz
~cople in the affairs of their nation.”* Gender does mot matter. Peoples
~articipation can be direct or through representation. Freedom of SP?CCh and
sssociation is cardinal to effective participation. The people must be taken along

i decision making processes.
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\-.m‘r;cn\”f Hyone, v:umnlull,\ those whose ROvVen ”
M“.“N'\..i' "liikilll the aflmrs of thew nation. Thepe showly
inln‘m“} ‘ and processes should endeavour o, Within Feay,
I jers.  Similarly,  the  governmen should !
all st:lkd“’""‘( k y policies or decisions W T
onsultations before Making | ' , : ' " "mm"“l imﬂ‘_. nl!“!hqr:
u\n:ﬂl vhen the government understands the hlsmry. Ciltuge X Thy
.*:chlc\rn::: (\hc\'. gm'(‘l;1 Justice according to law and logj "'muld'|"“d \‘MW“?
the ped shanism in case ol contlicts among (e People 21 Mg
dispute settlement mecty Ple.
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men gor Ml b !

e
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'(‘l
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5

' overnance nclude equity and
Other components of good  govern ". bl '_,“,l ly and elygy,
veness and efficiency, and accountability.”™ The S0Ciety
cm:m t d” on the principles of fairmess and egalitarianigy,
structe ) e ‘
oy ment. as different from winners take all tendencies, shoulg
vernment, o ‘
£ woted. ™ The welfare and security of the people ‘shoul'd' be Primary Pl
p?illl O\mecnl [n this, discrimination is not permitted. The governey, Mg
‘c © - ' ~ ST o t 2 o » =3 N
0 theg available natural and human resources to h.lrn(‘:.s.s the best Mnterest of j,
use 'i"hc resources must not be used for pcr.s;(llnnl gains. f\CC(')l.lnlllhllll), Shouy
o in all sectors of the nation.” Political stability and effectye
be manifestly seen in all sec iy
government are also very important for good governance.

2.1 Internal Party Democracy
2.1.1Why Political Party?

There is certainly a link between democracy and ’ political panfcs. The
relationship between the two is complex and multi-tied.”* The reason is that a
initial period, political parties were seen by some scholars as a phenomenon that
is at variance with democraticnorms. Political parties’ establishment is seen as
interest driven which may be against the interest of the pcnple.:"’7 Nonetheless,

™D Jashi, ‘Good Govemance, State Capacity, and the Millenntum Development Goals * (2011) 10(2), Perspecnves on Gloddl
Development and Technology, 339-160

™M G Marshall and R C Benjamin, *Global Report on Conflict, Governance and State Fragility’ (2008) 18, Forrign Policy fullenes
3-21. MG Marshall, and R C Benjamin, *Global Report 2009 Conflict, Governance, and State Fragiliry' Vienna, VA (Centes for
Systemic Peace and Center for Global Policy, 2009, M G Marshall. and R C Benjanun, “Global Report 2011 Conflict, Governance
and State Fragihity” Vienna, VA Center for Systemic Peace, 2011

™D Kaufmann K Kraayand M Massimo, “The W,

' arldwide Governance Indicators
:‘orld Bank Policy Rescarch Working Paper no $430 Waorld Bank Washington, DC
: .

Methodology and Analyucal hsues (2010

 Iid

™ S Scarrow, Yolttical Parties in Theoretical and Practi

nE Intra-Parey ~ PO0R ) NDE
Pubiications, 3 Democracy and Legal Regulation of Palitical Parties ( L] Aty Demaocracy |20

SSAID Conference Papers. 2004 21 DU Russeli M1 frawe
Oxtury Untversity Pross 201}
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Jitical partics. Thus, political parties play anL'
N |
mmnchmcnt, through citizens’ active participution'
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entality of poli
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T;‘;ottcn from the plat[t)”oom:ca}
portant role of democrat(i’c

2.1.2 Need for Citizen’s Active Participation in Politics

Citizens’ active democratic participation is ¢ ,
i racy.‘m This shows plhe r‘:u:ilr?n c;isffzr:::EraL Plllar to a functioning
democracy. Government must be R :he ctwec;n autocracy and
making, them have a say in their affairs to a large exterﬁefug’ ;a:!ey govern by
come in se'veral forms such as voting for their reprcs'emaﬁve‘:'zinu;n could
protests, being part of the decision making, referendum and so on Ho\: CCtxor;]s,
extent of allowable participation is subject to debate. On one hal'Id u,;:cirs' thz
notion of direct or participatory democracy which allows peoplc’s,involvemcm
in the process of law and policy formulation.’®*The other is indirect or
representative democracy where people participate through their elected
representatives.306 Undoubtedly, both systems of democracy emphasise the

e o ————
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2.1.3 Meaning of Internay Party DeInocrac'y

Let it be noted from the on-set that the term interng| part
legal terminologies, defiles a generally acceptable e

that internal party democracy IS a way of Putting Party m'm It cap be"‘:q;
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pcrccption that achieving the principles of
years not 10 be the case with respect (;) 0 (.lcmucr"(y '
Jespite the fact that political parties, as earlier ":ltr.nnl party (
 jemocracy The reason is that political parties "lrzuld. Ivlluy a pvotal 1ole
' p many states. Hgncc, there should be no ncg-d‘ l‘(,,&‘«;’ns.uluc(l a5 private
qrticularly so since it is all about politics thrc" all("u:]!:ill repulation
‘ first before any other considerations.”™ The i\rgumc'::; l;,“c'.““" put their
.'p.\htical partl.es from state regulation is that internal party dc:::():lr('l(.:PL:.nd'cngc
mnm‘_ﬂroductwe fpr enforcement of party discipline as it weakens l:Ly I fu':cll
qties. . More 50, internal party democracy may put the winning d - {)f’l'l.'C"|
gy at real voting level at stake since it may lead to selection (,}70‘:;!"‘&;?5 Ql the
jay not win the general elections.’* It is not all party members lh';l I(\: - thf“
pout politics. Hence, their much involvement may blink the [;urli‘cg‘ Lm,rmdl
pll. Furthermore, it is posited that it is only a non-state rcgtlla;tcd ‘[)olitti.ct:l
arties that can provide credible alternatives to the electorates thus pluying(a

gvotal role in a democratic state.”>' It is also argued that to be able to follow
heir ideologies, political parties must not be too democratic.’”’
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n for political parties in respect of its internal

from government. This does not mean that
( be enforced. The reason is that firstly.

rarty democracy may nol likely run -
{ the citizens may he better

not follow its internal party

/ndoubtedly, a measure of discretio
iffairs is necessary for its autonomy
nenal party democracy should no
arties that respect their internal
sgovernment that 1s undemocratic. The interest O
epresented in this regard than 2 party that does

I
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democracy ' Alsa | Citizens “B0Y righy ,

right should be extended to p-',,vht.;al.pm,.: \thamcf"“ ‘
s HES wh i
democratic processes | the coypypy 2 M N

’ Ore o ,,"4‘.'” "r_.

democracy, umity may be fostereq i W “So, thrggy, ¥ ¢, 4
. " A Enl . J ‘;. J
fragmentation with the help of disputes settlemeny Preven M

; : 2o m - e %

as equality based on democrajc values 7, eC Wity " P
od 1 A ’ err'“:«’)n: I
flawed intemal parn democrac may not wielg Much o Politiy; _ Fom,
121 . ; g , e Pars | My
country. ™ Besides, if politica] Parties embrace the cu}J nce a4 -t
democracy, the pecple of the country may jp |, s Wre o AL

- . 2er Sen: < -
4 ’ , = “‘.‘.}f_‘ L Y,
principles of democracy thereby leading to goog BOVemance 15 ¢ iy M

3.0 Constitutional and institutiona] designs of Transp, .
Party Democracy: This segment will analyse how ¢he Consﬁmﬁéna;‘i lnter.,i
the constitutional and institutional framework for ransparency 5 d i d;r?égii
democracy in Africa with focys on Nigeria, South Africa ang B%:;“Pi‘
choice of these jurisdictions s informed by jts relatively simila COHSﬁ;_- ke
framework for transparency and internal party democracy. =

3.1 Nigeria

The Nigerian Constitution contains provisions dealing with political partje; '
provides what the constitutions and rules of political parties shall promqge and
protect.”’" It also provides for what the aims and objectives of the partie M
comply with*? and finances of political parties.’* Also, under the Elector| At
political parties can only change their candidates for election in the case of ge o
or express withdrawal in writing by the candidate The Act alsg provides rules,
regulations and guidelines to be followed by political parties.” Also, the Ac
provides that notwithstanding any provision jp the Act or rules of political

parties, an aspirant who complains about the violation of the Act or rules of the

¥ M Augusune (n 48)

* M Yigal (n 27)

i Maiya (n 35)

"} Gardener ‘Can Party Politics be Virtuous' (2000) 100 Columbig [y Review, 685
! Augustine (n 47)

on 222 of the Consttution of the Federal Republic of Nigena, 1999 ¢ altered (CFRN, 1999) requires the politcal parnes o
ensure that the names and addresses of 1ts nanonal officers are registered wih I National Electoral Commussion (INEC)
memberships are opened to every Nigenan irespective of his place of ongin, Circumstances of birth, sex. religron, or ethnic group. 2
copy of i1s consurution 15 registered in the pnncipal office of INEC and registers s altered constirunions the symbol should not reflect
rehigious or ethn)c colouration and have i1 headquaners in the Federal Capital Temtory (FC T ) Abyja

™ Secnon 223(1) (b) of the CFRN, 1999 states thar the rules and constitutions of political Parties musi provide for the periodical
clection on a democnatic basis of the pnincipal officers and members of the execulive communee or other goverrung bodies of the

parues. ensure that the members of the executive commintee or other governing bodies reflect the Federa! Character of Nigena See
;lw section 221(2) of the CFRN, 1999

™ Secnor 774 provides that s aims and objectuves must comply with fundamental objecnves and directive princples of te stase
EK)IICY contamned in chaprer 1] of the CFRN 1999
" See tecnons 225 and 226 of the FRN, 1999 regulanions relating 1o the finances of polincal parnes

C
See generally sections 32 10 36 the Electoral Act, na 6, 2010 as amended Electoral Amendmeny Actno 2 2011 (the Elecroral Azt
for rules relating 10 changing of candidates
is

" See secnons 10 78 10 102 of the Electaral Acy

LAY}
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e wate arose e the case of Rimi and My v
.'.J"";m\l Obavert v bwojolu "™ The courts refused
‘\..4::‘“\3] paties mn these cases However, the Fede
s Jimgpre Svhva v Independent Nanon 1 Aou
s Peoples” Democratic: Party (PDP) 10 suspend its scheduled No\.e;t::_crj;
whematonal pnmartes for Bayelsa State, ull November 22, when 3 mauon‘ ex-
e filed by the embattled governor of the state, Timipre Sylva, will ba
srermned  The Court even noted that it would not hesitate to declare whatever
stions embarked upon in contempt of court order as nullity.

Poeples Redemprion
Injunction agamst the
ral High Court situng 1n Abuja
il Flectoral ¢ mmissiond ors - dered

One other arca where the courts have made pronouncements relates to the
wlection and nomiation of candidates for elections by politcal parties Thus.
e opportunity to make pronouncement on this internal party democracy was th:
ase of ok v Okaror ™ The issue. in this case, was whether the Cour x..
e power 10 review the Jecision of a political party dealing witl, aomination 252
ponsorship of candidate for election. The Supreme Court on 2p --
affimued the decision of the Court of Appeal unanimously on the ground ine =
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falls under political questions 1ot subjec
r falls

9 1udi.:
matte by courts in the cases of Oky J“d'ual fey
lusions were reached by . - ki y Mbay, nf.iu,_ .
! ) f ] ¢ d Rl
wﬂﬁ.h ride Y Dalhatu v Turaki We ﬂo’/umg.,_,
v Oshunriae, g,

oo approach of non-inlcrvemion in
. rs uS"ﬁ(:d the f ra le

'“:cmcac:upart;' democracy on the ground that s;_n E Iparty "“’Mbc:
inte ) : joining a political py :
mortgaged their consciences by J Eap 7 party,

H 3
regulations, it is not for the courts to intervene,

},mmi"! L
. ) avt f 2]
Wi Teel,

. i ning is not justifiable in the ,

It i's'Sulbmlrrfiist’ha;c:?\::tizai% Ngigcria- %hc reason is tha?;otﬁ):icglf ey
gglcl:::?onspcvolved through Con'stitution and the law.; hence It needs y, g;;:‘,
with the law. Also, this position is too open-ended as lbls ad}c:guon Creates y,, o
abuse of power by the powerful political party m‘clr]n cr.:.j.. Those With r, dig
views may have their ambition truncated notwithstan ing the views o
majority party members,’*’ Consequently, political parties m!es and Tegulafi
will be violated with impunity and mtgmal party democracy will be lost It shoulg
be stressed thatthis approach of non-intervention was based on the law 4 thyy
time. However, the approach was self-induced by the courts as ng |ay, eXpresg)y

prohibited the court from intervening in matters relating to internal party
democracy. .

Therefore, the year 2007 marks the remarkable departure from this a
non-intervention in matters relating to internal party democracy. In the case of
Ugwu and Anor v Ararume, the undisputed result of the primary election
conducted in Imo State of Nigeria on the 14" April 2007 of the Peoples’
Democratic Party showed that the 1* respondent scored the highest number of
votes. The 1¥ appellant who also contested ranked 16 of 22 participants in the
primary election. The name of the |* respondent was, therefore, forwarded to
INEC as the winner of the primary elections. A month, thereafter, the party
forwarded the name of the 1 appellant to INEC as the party’s candidate without

pproach of

ator Suleiman M A

Federal Rep
'S0 file with yhe Author ublic of Niger,y (1999

) and Iy g %-200%) 1n s Ap dence on the
u Wyye Abuja. on the 20% iy, 201 1. emle; :":,hﬂuo"oufﬁlcﬂnoye_ | 5 Abuja Rexi

W f
le with dhe Author) ember. Kwara Siwe House o

Jadi. Senaror
“"bl\'(IM~ (
5 hig 2003

%
(2007) |, NWLR (P 1048) 347
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‘urthermore, since disputes in any human endeavours are inevitable.”” the cour
s intervened to ensure that political parties resolve their disputes in accordance
with the law and the rules that guide their operations. Thus, in Professor Dakum
hown and Ors v Vincent Ogbulafor and Ors,”®® the National Working
‘ommittee of the Peoples’ Democratic Party (PDP) dissolved the State
ixecutive Committee of Plateau State, appointed and inaugurated Carctaker

e ff . the State,
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an imternal affair, a po : decideq w *
that the dissolution was ng” and \;oxg. The Cqun O'bSCnre;t ul:\e Pane?s% , b
and respect for human nghts_an emocratic Principle | e“‘f{d NN
country is to make any meaningiul progr €ss politica]jy and 4o landtu‘
Similar conclusion was reached by the court in Rimi 4,,,, P V“‘Opn;:;'-'ﬁe

i a situation where the political parties’ decisions are i line i e

's constitution, the court will validate the decisiop as hv:ﬁ; iy k’“ﬁv

ofBalarabe Musa v Peoples’ Redemption Party > in g, 2

Gy

Thus, the courts in Nigeria have exercised the powers of o
almost all matters relating to internal party democracy disons :dlal riey |
mitial amtitude of the courts was that questions relating ¢, ,-mabm" The
democracy were political in nature and courts could not intervene ;}'".'al :
aempt to insulate itself from politics.’ This, according to the .
amount to managing the affairs of the parties by the ¢ ourfsour:’ Woulg
happenstances and experience over the years revealed that the Earl'ic O“‘;‘\{er,
was too open-ended as politicians took the opportunity of non-court r Posnfon
to vp!az:: the rights of other members, the Nigerian Constitution mteweﬂlftm
consututions, rules and guidelines set for themselves. As a result, p : ;mm“
was ’lOSL The courts, .the'refore, without expressly overruli;,ga';z liccxglmc
decisions began to exercise its power of Judicial review in this respect. &0:)3

since the Nigerian Constitution makes provisions in relation to certain activjij
&
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One notable teature of the South Afriean system s the multi 'mlly democrin y
Citizens' votes are tor the politieal parties not the candidates “he presudent,
who 1 the head of povernment wn well as the head of stite, gets elected hy the
National Assembly Vhe citizens vote for political parties Tho partles ‘.’“" b
determine become the prosident thereby making the role of political parties more
pronounced '
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arty members (0

freely when voting.
{ South Africa does not expressly place duty op g, polit;
l. heir internal party democracy. Nonetheless, section l;ml
¢ with respect 10 . vides that A E e 0 g
partics “:"::niul: i« very instructive. [t provides lhalr (D1 vcrl}f Cltizen jg fr,, o
» Consti BRI S i . Ri - orm a ;
N ~( Onwlitiml choices which mcludcs.‘RlL-‘.h' (a) “’f Fl’_‘t’"“fal party; (b)
make pot- the activities of, Of recruit members or, a political party; or ¢) .
pamfli\"“r'“ ) ‘Iiiicql > 2) Every citizen has a right to free, f;
. | ] ¢ ¢ . actahl: ,
Lag\l‘mgnln«r rclei(:ion* for body established in terms of y,,
and regu >

constitution.”

The Constitution ©

arty or causc. (
any legislative

provides for citizens’ rights to participate in the

activities of the political parties needs to be cxilmined. This sect(;on Ii relevant i
intern: . democracy discourse. What 1S the extent and nature of the
'mcmf‘l B tion? Must the participation be carried out in 3
participation required by the sec on: e furth o "

democratic manner? The Constitution doe§ not provide further guidance on this.
Similarly, the available Act of the National As§embly does not cure these
obvious defects. The Constitutional Court howgver in the case o_f Ramakatsa ‘f”d
Others v. Mugashule and Others gave some directions on the import of section
19 In this case, sex members of the ANC approached the court to set aside the
Provincial conference including the resolutions adopted at the conference. The
court held that irregularities complained of affects the right of the appellant to
participate in the activities of the ANC.”™ It was accordingly declared invalid.
The court noted that the purpose of section 19 is to prevent endemic denial of
citizen's political rights. It is actually to safeguard the activities of the party once
a choice is made. In fact, these important provisions of the Constitution cannot
be violated by the party without consequence. The court further noted that even
though the constitution does not provide for how a party member can participate

In parties’ activities, the political parties can better prescribe how party members
can participate in their affairs.

Thus, section 19(1) (b) which

I . - .
i:xcclaund:gh:}:ﬁ:imh?e[émd ﬂ,m right to participate in the activities of political parties
Mémbere” dut%cs i v}?tc and be voted for within the party’s legal framework.
hcinary g nt n‘s respect should not be neglected within the context of

y democracy. Thus, the court in August &Anor v. Electoral

:: Cora Hoexver_ Adminisirativg Lane 1o
Ramakargy Para 1 10 n South Afnca, 2012, 73

&8
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; O es ranchisement & sriodien W o NE mugt e
. "wl""‘ ,fm'oUr cntmmmsu'n\m't ;‘“d not ”‘hLI’Wu,c ' H]crcturc it o  be
.""_l..n.l h-o values of \me.ma party democracy 15, (g an EXlent prﬂ Mn(nl he
AT et , jtution. » Protected by
:th-‘(.dﬂ q of the Const ’
e
o the Constitution, thefe are national legislations
o 07 democracy in South  Africa. For

H

inst which deal wiyp
el nsta o -
é{mal‘_pﬂn act 51 of 1996, Electoral Act 73 of 199§ and t;zt;c the Elecioryl

510 . . ’U‘ﬂl S made
_,-mrnl‘- e Acts 10 regulate e\-ccgons In South Africa. These frarr%ewo:ir“a made
Jer Iy regulate the submission and registration of candid S, which

optialy "~ ' [ o requ
:,,.;daws, list must be registered and submitted by the political partiesqt‘:)"een ”t]);ln
able

and! - 373 : .
:3. contest for elections.” ~ The issue is whether these rules have impacts on
5 of the Electoral

m ies’ i '
;: Political parties internal structure. In this regard, section |
sion Act mandates parties that want to contest elections to furnish the
logo and party’s

Comm1>> . . >
jon with basic information in terms of their names
Nigeria's Constitution, does not provide for

cornmiss : _ _
Constitution. This s;ctyon, unlike the

what parties’ constitutions should contain. It does not also provide for how th
qternal affairs' of the party will be structured or the degree of membershi;
panicipatioq W}thm the party. However, sections 16 and 17 provide that political
arties that incite or hatred against any tribe, ethnic or religious group or offends
nembers of the society on grounds of age, tribe, religion, conscience, belief,
«lure, language or disability or welcomes party members on the afore-
mentioned grounds may not be registered or de-registered’’* This sections. at
least, satisfies one of the elements of internal party democracy. Nonetheless.
enforcement of tis rule becomes an issue as the act does not provide mechanism
o enforce it. For instance, it does not provide the extent to which members can
participate in the election of party’s leadership.

Act mandates a party that intepds to
of candidates t0 the Commission
candidates is left to the parties If'l
This discretion 1*
discretion hy
on o

Furthermore. section 27 of the Electora!
contest to nominate and submit the list

However, the procedure for nomination qf L
decide as no provision is made in this section fo

w : i exercise of this

left wide open as other provisions fail u; limit llhi R e et
\ 3 : he E ectoral : £

the parties. Even section 30 of t
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d.
groun o nissions Act and the Electorg) th
e l;lcao.r;]ﬁ ve Justice Act (PAJA? 3, 2000 i a’n € proy;..
l.'/\dm'. ‘crﬂﬂ' party democracy. This can be app“emhc

dy
dural fairness in sections 3 and 4 of tPe Act thereby githrough vy
L he Constitution. However, PAJA’s application iy thisgr flecy,,
ses. First, whether the actlvuy.for example, 5, i €3pegy .
he party by the Executive Committee satisfies adm oM Of

' i IStrat;
tained in section ljgf PAJA. Second, s the poliicy 2ty
power or function?’ " Is th_e legitimate expectation o “, y
ffected? What is the direct external effect of g, pabr:yr:S

s

stringen
leadership of t
actions as con
exercising public
right adversely a
activity?m

ssues, it can be said that PAJA’s right to procedurg| faimes
is of little or no assistance to inte_amal party democracy. This is because, a5 eal’lic:
stated, members’ participation In the decision making process of the pacy
central to any claim to internal party democracy. The decision of the party mug

always be that of the members of the party not fhe le?d.ership of the party, Ty,
right to procedural fairness on the other hand is just giving members reasonap|e

opportunity for representation. Its value in protecting core interal party
democracy is limited.

Despite the above i

3.3 Botswana

Apart from Article 13 of the Botswana Constitution which provides for freedom
of association which includes the right to form political parties, the Botswana
Coqsptution is silent of the regulation of political parties in the country.The
doezlsfz';? of courts in Mogorosi and Others v Botswana National Front and
o;eﬁz y th:nff Af”lwefse_ v 'Bc?m?ana Democratic Party and Others’"*have not
democracy inogt::rs for judicial intervention in matters relating to internal party

=otswana. The courts have reasoned thai-political parties do not

;Shf_f(l;ce, they cannot be subject to the courts’ power of
aid therefore that this position partly accounts for the

reasons why politi jec i
Y political parties ip Botswana do not have adequate internal party

democracy,

m
L m :
The Consupyy
1onal R;
Nn.m c ) and (b) PMA sect; ght to Just Adm;
™ Ongress : 3 of . CCTunistrative A, - .
o | ang ,m mp(muo; i ‘i‘;’;;gtmon. Cape Town. xn::m%';ncu Parnes Bound” (1999) 15 SAJHR 131. 5= ;n”
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™12004) | 04 120]0) By HE.30 2005 (5) S& 38 (c) 2005: 3 Ly, L oubk At aud (Hyers ¥
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imernal party democracy was also faulhed wiven Prevdent Moge. when deciding
m e Vice-President. overiooked 2l long serving memivers of e sary, and
made L1 Gen. lan Khamz retwe from b posmom 25 commander of the
Boswama Defeace Force 10 become the commery’s Vice-Presudent. Such 2
mmocnTe czn only happen 1 2 smuanos where fe conmunumens of the parTy &
well a5 the country do not provide for an election of the President md the Vies:
President by the eleciorate As things siand, the BDP is the dommant party m He
m)udhttsmnluna&ahwazgzwmm
Wong challenge 10 it during the 2004 general clections. — Asuming 8

%0 obtains, the BDP will be 1 power for the farseeable fsrs and 10ring T
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's succession plan, if nothing dramatic "aPpen; ey |
Mogae's succ of the BDP, Lt. Gen. lan Khama 52 2 to be ti;n e iy,
some m‘mbchMogac has served his s T e Were 1 U,
president af.ic;ccu'ons conducted in 2002 as j; i Al gy o oy, Vg 0
the primary

1y} fa“ ol &:"N.
democracy. : . a,
- rty candidates is crucig] ¢
of selecting party

any C’aim
y."* Selection mechanism may be centry)
democracy.

85 : be b s or e Py
i n may be v COnseng 3 .
other organs of the party.” Selectio s, “’eﬂtmn,

. - system is adOpted, i 1s im Mang that th
committec. ;‘s’htfl}gnirw 'clearly so that the eligibilig Criteria - 5y
éoetle mtchl“ In this regard, the BDP, pursuant tg jts COHSﬁmﬁ ) D!'?-l-v% .
the Pt’vOpl'f:-titl ed: ‘the P;imary Elections Rules and chubticnsr m ;;f”’k;
docu?‘e:;donal congress approved in 2001. Regulations | (@Ha), 3 4 e g,
P::\zdis for the procedure guidipg primar).i elections in Bots' - The Cenu;
a ittee remains the final decisiop making body_ O selection gf .. e
Cgtn:?éstanding the party members’ nomination. ’

Zommittec is said to be important for a numb.er of , !
destabilisation as a result of general selection perha ) ho ¢ 5
share the vision of the party. It also tells much about the

imem

=
&
3
£
q
S
5

(Mage
the party. Candidates’ popularity outside the arty also matters.

romise and unity of the party ™

that interpaj Party democracy i
threatened ang it becomes uneasy to identify the '
result of Comprom '

Ises. An Instance is Sjp KutumileMasire < presidential
ambition in 1997 3 .
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puture of Transparency and Interpy) Pary, Demg,
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! da for Reform: YN Africy 4o
e
cgment discusses the implication of ke above threg in
W ses reforms in the constitug: . consyy ,
4 PrOposes reforms i the _Lonstitutional gpq Nstitutiona] h‘.""“““"-fﬂ
‘_;;.:,g party poliics in the light of the ONEOINE apifn;: { .C ecture f

_mocracy and constitutionalism in Africy
\hat is the implication of the forggoing 10 African ¢q
srchitecture for transparcncy .and Intemal party
The institutional dCSl_gns of internal party democracy
r,mﬁcularly in countries under- review. These deficienci
sonstitutional and legal provisions to promot
democracies in these countries, have large
mansparency and internal party democracy in
unwillingness or reluctance of leadershllp of many political parties to play
politics according to the rule of law or in accordance with the rules of their
constitutions set for themselves, as argued above. In fact, as at May, 2}9018 in
Nigeria, the ruling party conducted abysmal congresses across the statcs.];l This
I8 ‘after much reluctance to conduct congresses in the ﬁ(st place. The
opposition parties are not in any way better in terms of conducting thcm;elvcs "I
accordance with the principles of internal party democracy. In fact, the uprfcg:;
Court of Nigeria had, in Amaechi’s case reviewed, nqte;i tlclz ii;;:iii::siqnopam
present opposition party in ngena' With the reze:t :rl(:ne?hc.nearesl future. The
congresses across the states, it portends serious athgemselves with civility in 18
reason is that if political parties cannot conducl: vty in the general nter
ntemnal party congresses, it will be difficult to hav

nstilutionalism? The lega]
racy s generally deficjen

are also faulty i Africa,
€S, In terms of
€ transparency anq internal party
ly contributed 1o the failure of
Africa. This is evident in inability,
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12 The situation ‘is similar in South Africq
d system of internal party dclnoc:rm;y in the ms“ana

arty elections.” ;
1s nc; well entrenche

. ove is that a party that lacks int

The implication Oé;:itc i‘:,bm approach to national issucs.crl?.a cl::-"y de%
will be ““dc'f;oc neglects or refuses ‘o comply wit G a ey

y that ﬁ“-'s;i breach the provisions of the nation’s Constity, tateg #
constit-unons ;Mof Jaw and ultimate constitutionalism will be je':f W
impunity. ,[,t.l:;:mp“a“ce with transparency a'nd internal Party derlnsgce
acts of ?‘:.l ed on grounds of political exegesis and the need 1o ), ragy hay,
bccn_J:i INonethdcss’ it is important that political parties ang (he citizi gcne.“‘
c'iit;':cl 'safe where constitutionalism, transparency and interng Party g 1S iy
wi

principles are adhered to.

Efforts at enhancing transparency and dmleml:;ll l?lf:'.ty.dftmoc.racy in Coung,
under review have not ylelded'the_ desired results. This is In spite of,for instane,
sections 221 -227 of the Constltutlop of the Fede.rz}l Repub!lc of ngeria, 1999&;
altered which prohibits opaque activities of political parties, Provides for thejy
aims and finances. Section 228(a) specnﬁcal}y empowers the Nationa| Assempy
to make laws and guidelines to ensure internal democraf.:y within politicy]
parties, conduct of primaries, congresses and ;-)arty. conventions. Sectiop §7 of
Electoral Act mandates parties to conduct primaries. The Supreme Court of
Nigeria noted that the purpose of section 87 i§ to ensure transparency apg
internal party democracy.’” Even parties constitutions, such as Article 20 of the
All Progressive Congress Constitution, provide that candidates must: emerge
through democratic path. The South African Constitution is also Vvery scanty in
relation to internal party democracy. What is apparent is section 19of the
Constitution which guarantees the citizens’ rights to participate in the activities
of political parties. The provisions of the Electoral Act and Electora
Commission Act in South Africa are not enough to produce the desired interna
party democracy. They border much on registration of political parties. In fact
wide power given to the political party to maintain discipline in the politica
pa:tics ir3 terms of suspension of members-znd making them to unconditionall
o heir parliamentary seats only adds to the failue. of L part
emocracy. As. earlier stated, members fing it difficult to freely express thei
views on dcﬁcx_ent party policies. It also enables the leadership of the politica
ging:fltu;iz::;:-t:t:othte" decisions with the decision of the party members i
the Other hang hys vre Tﬂ';_splarency and internal party democracy. Botswana o
at is apparent fror:1y t:]t; eBprovnsmns to Promote internal party democracy
Otswana Constitution is just section 13 of thi

lding, and §ugry Deve
:’W:vch mn':',’]l;"/os,l;:}mmt n Nigem'hrmg I-Democncy Day Lecture delivered on 28* May, 201§
NNINWER o, 1316) 35 :fs'”':""“‘*’f-'h".f;‘-.r-ahud-of-zm0/ Accessed on 28 May. 2018.

94

+ Atalable on pgyy /s

2 i \\Ig._,]

Scanne d with CamScanner



e % b
. ; ” Hl\‘-;h!‘l Par l j i
pie it A ' ='ll“,Hp - -‘-A;‘,—‘ i
p A
i ‘ vy it { i im 1L
. ) TE On |n“i’r'|
aininies under review the - ‘Cal Pam
« - SEAIM: " :‘-lw':
“ i i ‘slﬁf’ri'.‘ ”]L. init ‘)l ) me h'J"\‘ noe e im ‘,.';L_‘ .
- Wellhan - ) — dnnudt { t lhe ;—nﬁra||~, dl ’ ]
Gl m _ «.d ahove N Mmattery ral. Coun ! Mlvage
apw B8 J'IL : 0 ..l:i_r xdl\hng toy inlf‘mal M wag 10 refy.,
) T8 ~ ‘ia '.en:: dn:f.—‘ a P A N . = \y 3 -
g, SBNIONS. Ff‘ dev t& 4nd a lot of 'Nrigues 5, - femocrac,
W54 need for @ nder © the approach Conseqy Sequently showe
. judicial review in matters relating quently, the
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¢ a enenchment of rule of |aw
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aation’s CONSUMULON in section 22].27 rsttution are pogye

€ 'T‘c - » . -7 and the )
1 sct. political parties must be made tg comply with thep;:)lvs_lqns of the
’ I510ns of the

5 the guidelines the parties have set for themselves This is h
- not withoyt

N33

. and the L : :
__qance from the political parties. The implicatj

s . - : on Of thlS appr
_ mtionalism is that first it can make the courts 1q enter into muggyo:cc):\.t‘to
_ Itics

ot be' fit for judicial
In parties’ affairs as the

_ aabbling into political questions in which may
_~vention. Second, party members may lose interests
uris will be seen as a plz?ce for resolving all manners of political disputes. So,
.zmal party dqnocracy Is lost in the process. Again, there will be too many
wliical cases being submitted Fo the court for resolution. Obviously, the courts
& not have the long term capacity to cope with this as the trend in Nigeria shows
=2 there is much litigation on interal matters of political parties. Nonetheless.
+here this is properly managed, it has its own merits alike. First, it can serve as a
-aalyst for the needed political reforms in a country. This is true of situations
shere bad practices, lack of internal party democ@cy and transparency are the
wder of the day in political parties. The parties will be weary of their acf“{'{sl
wowing full well that their actions may be nullified by the courts where they fa

ith 1 i . Thi he reason contemplated in
w comply with internal party democracy. This was t

mation. ™ Also, freedom of speech, a-n_ecesszlxr)’elemen
femocracy. will be promoted through judicial review.
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Therefore, what further actions can be taken in Africa or COUntrjg, "
o enhance transparency and internal party democracy ip aCtivitjg, 0°r i,
parties? This will be the focus of discussion in the next segmen, of hi ‘r)mlium
ape
agenda for reforms. Per

4.1 Adequate Constitutional Guarantee for Internal Party I)emocracy

The constitutional designs, from the above analysis of the Countries
review, are not adequate enough to guarantee internal party democragje, n er
countries. Although the Nigerian Constitution provides for detaj

aims and objectives, finance, prohibited activities, and what the political pyy; !
constitution should protect, it cannot be said to be adequate, The Natio,:zl
Assembly, in 2011 through the enactment of section 22 of the |* Alteratiop |,
the 1999 Constitution, attempted to cover this gap. This is by enabling yp,
National Assembly to enact laws that will ensure intemnal party democmq
within political parties and transparent conduct of party primaries, congresges
and party conventions in section 228 of the Constitution. This is good provisigy,
However, the National Assembly missed the point by not having a separate
Political Parties Act to regulate the activities of the political parties, Rather,
amendment of Electoral Act 2015 was preferred. Yet, frequent amendment of the
Electoral Act has not resolved the nagging problem of internal party democracy
in Nigeria. Also, the political objectives as it is contained in section 15,
particularly, section 15(3)(d) be made Justiciable.As it is, the provision is not
justiciable by virtue of section 6(6)(c) of the Constitution.

In the same token, the South African Constitution, in sectian 19(1)(b) attempls
to guarantee internal party democracy. However, the details in terms of extent

stitution has no direct provision for internal party

the constitutig Pt t:le ﬁeneral right to freedom of association in section 13,Th;15,
: ns of these countries need e provisions 107
Intemal party de ocracy, to adequately make p

g,
Mogoray, Wt by ip
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racrany Py
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Tweretore. there are some best practices on this across the globe. Yet. countries

maer view do not have specific political party law. Some countries have
aopted state regulation of political parties while some others are reluctant to do
o For mstance, due to the strong liberal tradition of United States. United
Lmgdom and Australia, they have been ven reluctant to enact political party law
22 wil regulate internal party democracy in their countries. The New Zealand
"% egulauon which regulates selection of candidates although not usuall
@fmed Germany and Finland have specific pgl_imal parties Law which
TRueE e inemmal pam democracy in the country.” Countries like Ghana jn-
Y2 Leone have some ineffective provisions on internal party democat: ;,
ek of ‘&Ngme\ of 1he agencies to enforce the prov isions and ;1 ef: ::Jﬁ.n
& of polincal parties.  Countries like Venezuela. Spain. Nepa m;man '
Fovisions which regulate leadership. nternal decisions and n\ for quota 18
Polmical parties “® In France and Belgium even have provisions
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their party
ning Institutional Mechanism for the Control of Politicq, Pq
i,

4.3 Strengthe ieg

After an effective segarate pqlitical pan}esAz;zato rggulatc Politicy) Partj
;ns(i(UliOHS for control!mg poll'tlcal parties In ) nee tp be S"e"gthene ies,
available law in Africa qn mtem_a! party .emocracy IS poorly e"force.d he
countries under review.African pqlltlcal part!es are so POW‘?rful that they in |
strong institutions that can cope with the reality of fiemocrat'lc system ip Af‘:_eed
This will reduce desperation on the part of leadership of varioys politica) ¢
to do things abysmally without regard to mte.mal party democracy_ It is nl:)atmes |
of place for the countries to have a separate independent institution, apart frout
the electoral commissions, to enforce internal party democracy i, thom
countries. It is clear that the business of elections and other ancillary fu“Ctionsesi:
)

enough to occupy the time of the electoral commissions.

In the meantime, the courts should continue to perform creative functions i g, h
a way as to enhance intemal party democracy in these countries. Although th; :

risky for the court in its long term, it has its own obvious advantages First] . i
Can serve as a catalyst for the required political change in these countrit;s Thy’ .
because bad practices, lack of internal party democracy and tran sparency s . IS is
bg the order of the day in political parties in these countries. The political -l
will be cautious of their actions because the courts will intervene if the [;‘a{;ms
comply with internal party democracy. Political parties will reconsidy atlh 0
stand on any violation of internal party democracy. Also, free i:)ee:}l,r

4.4 Political Will by Political Parties Enhance Internql Party Democracy

?Ihere is the need for strong political wil]
In these countri
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,i.”nw.\_ ay tl'\miq :‘llcotrlpzlsscg putli.ng party membere Nonetheley, l:
¥ o making an¢ in _ra-pdrty deliberation with maiori CIs I the pro (,.'.,"'
iCJ hus. desP 1l1hc impartance of intemal party dﬁ:;ﬁ f‘l.way » having thc::
deﬁmcrac . the challenge 1l .Afncﬂ i1s that the constiuy m'ty 0 functioniny
jesigns for traqsparcncy afld internal party democracy arc()ﬂ:l'l and inslilulinnul
cquently. inadequate ln.te..rnal party democracy and int W(-'dk nn'd. incffective
ntroversy permeates political sphere of the coumriccmal bolmcql Crisis or
pvious!y has effects of goqd governance and constilutionirundcr review. This
at does npt regpect_ intermal democracy will n(‘)llSrlr:. A political party
constitutionahsm. Likewise, a political party that does not Cav;; resped for
vility in primary elections, congresses, or other intemal panonmu:l i Al
| elections which involve other political lertica o WI'” o

s and will not

he civil during genera
espect democratic rights of citizens. This lies the obvious challenge to African

constitutionalism.
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utions should be amended to enhance

Thus, this paper suggests that the constit
tries. Also, there should be separate

rty democracy in these coun

internal pa
political parties’ 1aw with strong institutional framework that will regulate the
towards internal party democracy and transparency.
his regard is of high

xctivitiesof political parties
in doing creative fu

politicians should have
hance good governance in these ¢

The role of the courts nctions 1n |
nce internal party

significance. Likewise,
democracy in order to €n

the will to enha
ountries.
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