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Fhe review process for the AGORA International Journal of Juridic

, _ al Sciences AGORA 13JS
e journal will include articles reviewed in the following manner:

{4

o Papers sent to the editorial board throughout the year

“he articles that reach the editorial board and which, after undergoing thé review process, are submitted for publication and
Faviewed during the first part of the year, will be published in the first issujé of the journal, and those reviewed after July will £
published in the second issue of the journal.

I the papers received in the editorial office, depending on the field to whjch belangs the article by its topic, will,be distribute
#ithin one week of receiving the article to 3 specialty professors who are part of the journal's editorial board.

“ithin two weeks, the professors will perform the scientific review of the article, proposing its-acceptance for publication in thi
urnal or returning it to its author, with comments to support the reviewe{'r's_conclusion-. ‘

ithe author takes into account the comments made during the first review process and resubmits the article

ublication, the article being resubmitted will be distributed for a new review process.
/ithin one month, each author will receive, in written form, the decision of the editorial board
zjection of the article from the content of the journal. S

"he articles that have passed the review process will form the content of the
members of the journal's technical secretariat.

e technical secretariat will submit a proposal for the
sent the journal during the editorial board meeting,
will be given, ' '
RecommendationsA to authors:

proposed for

' regarding the acceptance or

journal, the technical part being provided by the

journal's summary ‘g"o the editor-in-chief and the managing editor, who
when the approval:for the publication of the journal with its final summ

o The materiéls suQmiﬁed to the editorial board for
from publication;A

. @« To comply with copyright legislation. In case of plagiarism, the fu/7 legal and ethical responsibility will fall on the
authorwho committed plagiarism. : .

publicatiori méy‘?nét be published in other journals-except if rejected

1€ stages of the review process are as follows: 7

—age I - The technical review. At this stage, the technical team of the journal's editorial board. will verify whether the papers 1
e following requirements: i 3

The topic of the article should fall within the journal's theme; - * P
i '° The article should be written in cofmpliance with the instructions fo”r authors posted on the webpage of AGORA
Ly International Journal of Juridical Sciences, www.juridicaliournal.univagora.ro; -

«  Thereditor-in-chief of the journal will distribute the article to the 3freviewers in the editorial board of the journal, who ¢
nationally arid internationally recognized scholars. i co

o " — D =

ge Il - The scientific review. The reviewer fo whom the article was d/?ﬁ"/buted will generally analyze and decide whether the
article. ' : j

i
v =S




1s e)aborated on a scientific basis in accordance with the theme it Jdeals with;

Deals With an importanttopic of present interest, the paper has a (certam degree of orlgmahty and the references used
also matter;

> Is properly translated into English by a certified translator. ' ’

Fapers recelved by the editorial board, selected as a result of the fe view process fo//awmg annual law conferences. In t
speaf/c case, the review process will consist of the following stages

;(

They have been sent before the date fixed for registering the rnclusron of the papers in the conference programme;
> The topic of the article falls within the theme of the conference; -

They are prepared in compliance with the instructions for authors posted on the webpage of AGORA International Jour

of Juridical Sciences, www.juridicaljournal.univagora.ro.

Slage II - The scientific review. The members of the scientific committee of the conference and the 3 reviewers from the edito
board of AGORA 1JJS journal to whom the article will be distributed will a/i:a/yze each paper, deciding on the following:

/

e  Whether lt is elaborated on a scientific basis in accordance with the theme it deals with;

., »  The present interest and the importance of the topic, the degree of originality and the references used in the paper
L+ w It has been properly translated into English by a certified translator '

&

Stage IIT - The public review "

i 4

. e The papers must be included and presented as part of the conference programme in front of the partrcrpants by the
& author/co-author;

. The presentation can be done at choice wrth no electronic support in Power Point format or poster format.

Total views : 129'63:.;0 '
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-Abstract i

Against the panmamzc view of the criminal Justtce reform agenda in ngerla the plea
bargaining procedure is yet to be fully recognized as a: gnajar intervention strategy to deal with -
the problems in the Nigerian criminal justice admmzstratlon - This paper therefore
conceptualized the concept of plea bargaining. The legal basis for plea ‘the justifications for
plea as well as the merits and demerits of the plea are ;dzscussec? The paper also highlights the
major problems afflicting criminal justice administration and examines the steps being taken to
deal with the problems. The emphasis is on strengthenirig arguments for a mutual acceptance of
plea bargaining as a credible exist strategy by both thé state and an alleged offender. The way

forward in form of recommendations for the expansion and institutionalization of the practzce is
also discussed. . v

Keywords: Plea.Bargaining, A Panacea, Priso'i;fl Decongestion
The Nigerian criminal justice Edmmlstratlon system is no-doubt charactenzed among
other features, by delay in the administfation of cases?? either due to lack of facilities for the . -
speedy discharge of judicial functions, lack of research awyers to assist judicial officers-in the -
determination of cases and spec1flcally in the prep ,at10n of judgments and rulmgs long
adjournment of cases owing"to congestion ofcourt dxanes, non spemahzatlon in the legal
profession leading to difficulty to swiftly acquire quahty expertise that a litigation lawyer needs
* to superbly handle cases and provide guidance to the court; stalling criminal prosecution' by
investigating police officer who fail to produce w1tnesse ito the Director of Pubhc Prosecution
for testimonies during trials.! - ' {* o
The excruciating torment and hopelessness that am accused person standmg trlal and who
thereby is incarcerated, is subjected to 1§ better imagiied than expenenced Womsome is the
constitutional provision that an accused person is still esuned innocent until proved 0therw1se
1egeud1ess of the seriousness or graveness of the offence alleged against him," ‘which in most
cages lacks factual or legal basis notwithstanding the uph’oldmg of any convxctlon and sentence.”
The v1ew generally adopted by the prosecutlon whlch is" the Juchcxal\ view is that all the
prosecut1on needs to allege is'the commission of an offence and call witnesses in support of the
comxmsswn of the offence. The onus is on the accused’ to prove that he had not committed the

Introduction

Ogunye J The Imperative of Plea Bargammg (Lagos; Lawyers League for Human Rights, 2005) p. v
2 Tbid.




PLEA BARGAINING: A PANACEA TOWARDS PMSQN DEC ONGESTION IN NIGERIA

offence alleged. Undoubtedly, this provision negates the‘constitutional presumption of innocence
and the requirement that the prosecution establishes the guilt of the accused beyond: reasonable_
doubt. It ic concedad that all the accused needs do is to lead evidence ito establish his innocence.?
It is the contention of the Writers that, the detent;on of an accused person, albeit pursuant
‘to an order of remand-of a trial court in prison, for a lornig time without a quick determination of
the charge against him or her is a breach, of the right of: the accused person to liberty, and other
plenitude of rights.* Sometimes, when an accused person standing trial dies in prison, due to
adverse health conditions, the right of the person to life is grossly violated.”
Itis the observation of the Writers that, the Nigetian criminal justice community has been
? tackling the problem of delay in criminal justice administration through reforms initiatives. The
. reform debates and actions are observably geared towards ensuring that the institutions that work
together in criminal justice administration i. e the Poli?ﬁe, the Attorney General, the Judiciary,
and the Prison are better placed to perform their duties fn order to bring about a faster and more

efficient criminal justice dispensation; hence, the mottvatlon for the ‘plea bargaining project’
which this paper discusses.

Brief Overview of the Divergent Views on Plea Bargammg :

Plea bargaining is a practice whereby the accused forgoes his right to plead not gurlty and
demand a full trial and instead uses a right to bargain for a benefit®, This concept has its pros and
coins, merits and demerlts While it is being hailed by $ome, yet others condemned it’and some
are pessimistic about its-legality in the international crm"imal tribunal®. Those argued in favour of
it based- their arguments on'thé benefits both the state: and thie accused person derive from’ its
operation. One of the benefit is that plea bargaining facﬂltates $peedy determmatlon of cases ata
lesser cost for prosecution; faster trial saves prolonged adjudlcatory time.’ ;

The opponents however argued that plea bargammg' amounts t0' a sacrifice of cnmmal »
justice system on the altar of ‘economic management | public- prosecutlon It lets-off cmmnals
offenders with lighter punishment than those, which the rimes they actually comirit attract
under the law. Plea bargalmng is criticized for being soIely ‘motivated by case load management
concern. It is argued that the plea bargaining system operates to decongest the prison and that it

is a response to the plessuxe posed by the madequacy of fund to cover public criminal
prosecution.

. It also contended that plea bargaumng amounts to the breach of the principles of
_ sepatation of powers, in that it is somewhat a dmtatroui by the executive arm of government to
the judiciary. It submitted that it lets off criminal with hght punishment which may not serve asa -
sufficient deterrent in the cncumstances In most cases, the plea bargalmng agreement it is being .
employed for political and economic reasons by the 1uhng elites in, favour of pohttcal stalwarts,
than for the benefit of the poor and’ ordmary eriminal offenders it was: meant to proflt 2
Challenges Facing the Nigeria Criminal Justlce System

f

i e
;\;

* Gardiner; ‘The Purpose of Criminal Punishment’ (1958) 21 M.C. R P 117
i Cap IV of the 1999 Constitution of the Federal Republic of ngerla (as amended) on Fundamental Human nghts
5 Tbid at P- V 1 .
6 A 0. Alibo“Plea Bargalmng Imperatwe in Nigeria” Ife Juris Rewew. 2014, p. 501 |- o :
" Amongst those that have worked onthelegal effect of plea bargammg on criminal: ]ud1c1a1 system in Europe are,
Petre Bunéd “Admision of Guilt in. The Criminal Tiial” - . -
http: //www1undrcal_|ouma1 Umvagora ro/downloadpdf/s 2010—8 ADMIS_SIONm of-GUIL pdf, accessed 13/1/14 A,
.. Uzlar” Plea Bargarmng A New Criminal Procedure Institution”AG ""Intemamnal journal of Jundleal Sciences
Vol. 4 (20113)pp 239:247. In their works, bothi authors éxamined themew prmc1p1e ‘benefit and its-essence on'the
Romania Crmunal Judicial System. WhileTimithy L “The Case Agamst Plea Bargammg“ outlined the anger in -
allowing plea bargaining in criminal jestice.

¥ See Alexandra L “Is the Plea Agreement Practice of the Internatlonal Criminal Tribunals a Pathway to Negotiated
JUSUCC w1th National Jurisdictions” Law Revtew Vol. IT issue 2 JulS' Dec 2013 . )
Ogunye J op. citp. 190. ' : T
® Ibid.
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Criminal procedure is the method laid down by law for bringing a person who is alleged
to have committed a crime before a court of law for trial. It encompasses also the methods that
are adopted by thescourt of trial, the powers of the couﬁt of trial, the right of appeal of a person
convicted of a crime, and the rules of court governing the procedure of criminal appeals in
appellate courts." This procedural frame work consist:s chiefly, of the right to. fair hearing or

trial; a right which in broad terms comprises the common law principle that a man may be

punished -only in accordance with the law and that he cannot be convicted of an unwritten
offence'?, ' '

This frame work was also guaranteed under key intemational mstrument and charters, for
instance, Universal Declaration of Human rights, 19425; the African Charter on Human and
Peoples’ Rights, 2004, International Covenant on Civil and Political Rights, 1966 and a host of
‘others, which generally guarantees the right to fair hearing. There are other criminal procedure
principles which extend the right to fair hearing in the constitution. In Nigeria, these principles
are contained in two principal penal statutes operating jin Nigeria, i. e the Penal Code and the
Criminal Code, the Criminal Procedure Code and the Cri_'mjnal Procedure Act. )

There are host of others manuals that deals thh pre-trial rights and rights at the trial,
These rights are essentially in case of pre-trials: right to h'bé"rty; right of person in custody to
information; right to legal counsel before trial; rights of a detained person to the outside world;
right to challenge the lawfulness of detention; right to ‘trial within a-reasonable time or be -
released from detention; right to ‘adequate time to prepare a defence; right to humane detention
and freedom from torture. ? G ' ' '

Rights at trial includes; right to a fair trial by & competent, independent, and impartial -
tribunal; right to equality before the law and court; right to a public hearing; presumption of
innocence; right not to be compelled to testify or confesy guilt; exclusion of evidence elicited as
a result of torfure.or other compulsion; prohibition of ret‘,,f?oé,ét'i\'r"e' application of criminal 'laWS‘and .
of double jeopardy; right to be present at trial and app.ﬁal;',ﬁght to-call and'exanﬁne witnesses;
right to an interpreter and translation; fight to obtainfjudgment and appeal; and right to be
punished according to the law.* = ' ot SUSEENE T PP

The existence of a fair trial frame work within 4 given criminal justice system doe$ not
per se guarantee that the right of those standing trial t'o'lffair hearing is m all cases observed and
enforced, neither does. it signify that ‘the penal systemiis fair or equitable. In the view of ‘the
Writers, a host of other factors undermines a country’s périal system that determines whether if is
fair to an accused person. ; PR T,

‘According to Ogunye,'*the écénomic relations in and socio-political arrangemént of a”
society determine to a very large extent its law and other profile, particularly the crime rate. The. -
Nigeria socio-economic arrangements and political syStem, no matter the ‘way it is, may be
viewed as largely: as unfair to the majority of the people. Economic and politicdl factors that
inspire eriminal activities are enormous., Majority of the people live in abject.poverty; the per
capital income is below ¥125.00 (about $1 US Dolldr),' unemployment rate.is unbelievable
high, with well over four million graduates of tertiary i“lf'q;s,iti-tuﬁo'ns.:npt‘ gainfully. employed;"” no
social security or welfare programine for the vast majority of Nigerians who are in'want; official
corruption is high, with a lion Portion of the oil wealthjof the country stolen by political power

L
.

" Doherty, O Criminal Procedure in Nigeria ( London; Blackstdne?Pr‘ess Ltd, 1990) p. 2.:

2 As firmly held in the case of Aoko vs. Fagbemi (1961) ALL NLR{#OO. L ‘ o
** See Olpkooba S.M and Oyedolun W. Alli “An Overview of the Rights of Prisoners Under the Nigerian Law”
Confluente Journal of Jurisprudénce and International Law, 136. For the enforceability. of these rights, see
Olokooba 8.M, Olatoke J.O and NOA Ijaiya “A Diagriostic Appraigal'of the Clogs in thelenforceability of Prisoriers’
Rights in:Nigeria Under the Nigerian Law “ Journal of the Public Law and Constitutional Procédure Vol. 4 No 2,
2012, 102-114, see also ibid, ' [ : 3 : ~ : ;

* “The Right to Fair Trial Manual' Amnesty Tnternational 1098,

¥ Ogunye, O. op. cit p. 12 ’ :

% Thid.
"7 Ibid.

mRl AL,

s




FLEA BARGAINING: A PANACEA TOWARDS PRISON DECONGESTION IN NIGERIA

'pirates and hidden overseas. Anyone who has been to ail part of the country will readily agreed
that 10 million of the estimated 80 millioh people in Nigerian are living in abject poor-conditions
and no less than 66 million of them are actively starving!® ;

Furthermore, these problems are complicated by ‘iow level of human ri ghts awareness and
ignorance of legal rights and i "

point being made here is that, the fair trial principle is not fully, faithfully and satisfactorily —
adhered to by the criminal justice system. The system i§ dysfunctional, resulting in many unfair
trials to the accused, to the state, victims of crimes and? the society in general.’® In nutshell, the
whole system is corrupt. Not surprising, the National Judicial Council in 2013 recommended for
the compulsory retirement of the judges for an alleged m;"isconductm. ’

Issues and Reasons for Prison Congestion in Nigeria

While prison congestion is an issue that constantly attracts attention in Nigeria’s criminal
justice discourse, little or no attention is paid to the coﬁ_@estion of police cells and the ways and
manner in which the police deal with congestion. Largely, cell congestion is an urban problem !
It should be pointed out that one cause of congestion of cells is arbitrary arrests and detention,
Due to poor crime intelligence gathering, arrests are inot made when investigation is at an
advance stage; rather arrests are made at the beginning of inv_e'stigatigjn. ‘The slow pace of police
investigation is yet another cause of congestion in c¢lls. In spite of the 48 hours .deadline
constitutional provision, it takes the police an average oi;ff'tWO viveeks to charge a suspect to court

after arrest,

While it is equally true that the police are enableg' by the Constitutidn, ‘the Police Act and
the Criminal Procedure Code/Act, to arrést on the basislof rea: susj '

y i gainst them, P N
Another growing ugly incident is.the practice by the police whereby creditors use the -

police as their debt collectors in cases that have no c‘m ' ‘ ,

arrested, they are detained and made to enter an undertaking as to schiedules of repaymeiit of debt.
Commission ranging from. 109%-20% of the amount refovered 1s charged as the recovery- fee.
Anytime the debtor defaults, he is rearrested aﬁ‘d;~kcpt 1ﬁ custody; and if he“tries to be smart by
engaging the services of a legal practitioner, he is chargeéd to couirt for fraud’ and obtaining
property. by false pretences instead. This practice remains rifé in spite of the ‘warning by the
Court of Appeal in the case of Afribank Nigeria plc vs: Onyima® that the police force is not a
debt recovery agency. And that arrest, detention and releﬁfas_‘e without charge may make the police

L

¢
LA
** Nnamdi Aduba J “Prisoners Rights in Nig@ﬁ'az A Critique” cmhg o
Fourth Dimension Publisher, 1981),77, also available on Line at &

!

bafemi AA Path tq' Freédam (Greatness, .

http;//dspgce.unijos,edu.ng/bitstraam/ 10485/202/ 1/37/PRISONER.p'51f,= accessed on 26/ 12‘/201 2
¢ Ogunye, O. op. cit p. 12, L ) ¥ g '
** The Nation Newspaper, 26/2/2013 pp. 29-30.
! Ibid at p. 29. . : ‘.
2 Ibid, , S e

> Ibid, ; : g : ' o
* (2004) 2 NWLR PT. 858 p.654 at 680 PARA. A,
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liable to damages for the tort of false imprisonment or f&r the unlawfulness or unconstitutionality
of the act of detention®. x : . o

The state of prisons and the treatment of prisoners in Nigeria'is another critical aspect of
the malfunction of the Nigeria criminal justice system. Although, among the many theories of
punishment, retribution is regarded as the basic of object of ‘criminal law, however, in recent
times, the utilitarian object of punishment which is deterrence; is now generally regarded ‘as the
main focus of the penal system. Rehabilitation which is also an aim of criminal punishment
emphasizes reformation of the accused person.* _ ; 3

Based on the utilitarian perspective, the prison system’ ought to be hinged on a general
philosophy of reformation and rehabilitation. Convicts, who are imprisoned are not just expected
to serve punishment for the crimes committed, they afe in a_fddition supposed to be reformed
while serving the terms and be rehabilitated before being sent back to the society. This is mooted
on the understanding, that prisons to-a large extent are’occupied by victims of socio-economic
policies, i. e those who have not gained a means of livelihood:for themselves, neither a position
of earning, employment, security, and social ac:ceptance.;27 !

The problem with sentencing policy in Nigeria is that, ghe law enforcement agents hardly
consider the aim, the trial court may have intended to achieve by imposing a particular
punishment. The effect is that the convicted accused person is, neither taken care of in the sense
that he is not considered as being that would return to thé ‘society for the purpose of leading a
normal life.*in order words, the basis for awarding a particular sentence can hardly be
discovered from the judgment of the trial judge. The }hw “enlfo'rcer.nent agents-are thus left to
guess what might have been the intention of the court in ‘awarding the sentence.” _

" Furthermore, there is hardly any provision that takes care of a cririinal after he must have
served his term of imprisonment. Many of them instantfy become recidivist. This omission is of
great consequences on the lives and ‘security of the citizens:*® Unfortunately, the facilities in
Nigeria prison system cannot perform the task of reforniation 4nd rehabilitation. Worst of all, is
the dehumanizing nature of the conditions in the prisdns that destroys the health of inmates,
Their right to dignity of human person/is already being breached by the horrible living conditions
in our prisons. ’ : -2 S ‘ '

Between April 10-14™ 2004 in Kirikiri Prisondin Lagos state, 1,178 out of the 1,361
inmates awaiting trials had spent between six months tofsevén'years in prison.* There ‘were two
attempts at jailbreak by the 1, 708 inmates of the Kitikiri maximum prison in LagOs}f Threg
prisoners were killed, and many including prison watders, were wounded in' the- process of
arresting the uprising. The uprising was eventually putvd;_‘@)wn'by a combined team of prison, navy
and police personnel®, _ : Lo ' ; -

Furthermore, the gross inadequacy of available Yehicles to convey detainees to-court for
their trials is another problem confronting the prison $ystem. This has led to long period of
Incarceration of awaiting trial inmates before the commencement and determination of the
charges against them, thereby compotnding the-already!probleém of congestion. In the statement
of the erstwhile Comptroller General of Nigerian Prisong_‘:f, Mr. Abraham Akpe, 12 vehicles out 81

i
5

'

% As laid down in Oyakhire vs.Obaseki (1986) 1 NWLR PT. 19 p{735 and. Commissioner of Police Ondo state vs.
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PLEA BARGAINING: A PANACEA TOWARDS PRISON DECONGESTION IN NIGERIA

Dlanl Mot —was smmurica Irom e Nigeria Police were serviceable, and these were the ones
being used to convey over 25,000 inmates awaiting tnals to codrt nationwide.* ,
Health seryices for priconers are at best duuful but; in all cases not mtenswe thug
prisoners die often due to unavailability of appropriate treatmént. Diseases in prisons can easily
be diagnosed, and are treatable and curable, but usually lead to death if neglected, by not giving
adequate treatment due to poor prison condition. This is‘a violation of the prisoners’ right to life.
* Warder’s brutality and intra inmates’ violence -are yet other factors to be considered as critical
manifestation of the malfunction of the prisons system on inmates occasionally leading to death.
In a report, on August 23, 2003, one Shedrack Uzigwe an awaiting trial inmate in connection
with an armed robbery charges, was stabbed to death by fellow'inmates in Enugu Prison.* While
warders’ brutality and inmates, violence, may not be pronounced as a counting for much deaths
recorded in prisons, they nonetheless, constitute a disturliing feiature of prison system in Nigeria.

Effm ts in the Direction of Prison Decongestlon in ngerla :

One spectaculm feature of past military administrations, were drastic steps taken to deal
with the problem of prison congestion associated with 1ong perlod of detention. For instance, in
1989, the Federal Military Government promulgated the *Minor Offences (Miscellaneous
Provisions) Decree,* which abolished wandering as an offence and provided that a simple
offence shall not attract detention. The Decree in its Section 1 provxdes that, as from the
commencement of the Decree, notwithstanding anything to the contrary in the Criminal Code
the Penal Code, Criminal Procedure Code, Criminal Proeedure Act, or any other enactment or
law, a person shall not be accused of or charged with: 1) the offence of wandering by whatever -
name called ii) any other offence by reason only of hlS belng found wandenng, and that

custody or djscharged, as the" case may. be forthwith, and that a person who is accused of 81mp1e
offence shall not, by reason only of bemg accused of: bemg, be detained. in police or prison
custody.”

This Decree was promulgated to deal with the rmschlef of overcrowding of prisons
brought about by unwarranted arrests, detention, and preferment of charges by policemen, who
maximally used the law of wandering fo extort money ftom innocent citizens, and railroad them
into detentions, if and when their monetary demands weze not met. :

However, this may appear to be good law, but the fact still remains those fifteen years
after the promulgation of this law, the ptison. system( is; st111 g1applmg with -the. problem of
overc;owdmg, congestion, and long period of detenhon w1thout mals this shows lack of
effectiveness of the law. ~

Due to the inability of this Deciee to solve the ploblem of pnson congesnon the Federal
Military Government also fourteen. years later, revisitéd the problem of prison congestion by
promulgating the ‘Prisons Decongestion Decree’®, Th1svDemec established a Task Force for the
decongestion of prisons in Nigeria with a deadline of 30t Apnl 1993 to carfy out of its functions
of prison decongestion after which it w1ll be dxsbanded ‘Seotlon 2(4) of the empowered the Task
Force to
a) visit the prisons existing m Nigeria'and carry out on‘ the spot check and release of prisoners
awaiting: trial involved in cases of: i) stealing, where the accused had spent three months and
above in: custody; ii) cases of robbery  where the accuscd had 'spent three months and above in
custody; iii) cases of assaulf where the accused person up to one month and, above in custody;

i
i

 Ibid. ’ i
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*> The Punch Newspaper of Monday September 8, 2003. P.15. '_7
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and iv) other category of offenders other than armed robbery, murder and rape,®

b) to look into all other cases, not mentioned above, and leere release was. necessary,-make .
recommendations %o that effect; and ¢

~The structure of the Nigeria judiciary cpntribu-tesi-ff}t,Ovthc'.;‘elongation» ofthe average time for .
the determination of criminal trial and appeals.“This isiso because the non-existence of trial by
jury system contributes to the delay in the administration of criminal justice. A criminal ‘trial
judge sits alone without a jury over a case, thereby dischargingithe birden of finding of facts and
applying the law. ' : L Py . '

‘ The nature-of criminal trials dlso contributes significantly to' delay in the disperisation of
criminal justice. Criminal trials are usually, if not ,alwa?}mf keenly contested. Criminal cases are
essentially adversarial. Needless to say that, every intrattrial ruling delivered by the trial judge, _
especially in cases that carries long term- senternce, life: imprisonment ‘and capital punishment, _
which is against the defence may be appealed ‘against while the substantive tria] is pending at the -
appellate court and backed up. with application for stay f proceedings of the trial court, pending’
the determination ‘of the appeal. If a stay of proceed'jin‘gs, is-.granted,: then the- trial will be
truncated. Also, if, at anytime during the trial, the judge is transferred; o tetired of removed -
from office or dies, the case shall start de-novo before a fiew judge# o '

‘ Finally, the judgment may be contested on appeal.-All these incidences of criminal trial
makes it plain that even criminal trials may take sometiine to go thro )
judiciary of societies like Nigeria; where the structures of justice
strong’leading to long detentisn of suspects on awaiting trial * :

The Plea Bargain,ing_ Option

: ;o
_— : A
* Ibid, : i ' |
“Ibid Sections 4 & 5. ST S
“! Ogunye, J op. cit p. 175. e ' .
*2 Ogunye, op. cit p. 41, : : : .
® Ibid, ; '
* Ibid, ' o S T s .
“ Alemika, B ‘Pre-Trial Detention of Prison Decongestion in Nigeria’ Vol. 3 University of Jos Law Journal (1986-
1990). ; : .




PLEA BARGAINING: A PANACEA TOWARDS PRISON DEC éNGESTI ON IN NIGERIA

Plea bargaining-is a feature of the criminal justice system of common law countries.*
Essentially, plea bargaining has been an essential part of the criminal justice system in the
Usited States of Axgaerica, which though is not included under the fairs trial principle in the Bill of
Right enshrined in the Sixth Amendment to the Constitution, has been repeatedly held by
American courts to be constitutional.*’ The vast majority of felony criminal cases in urban areas
of the United States are determined on the plea bargaining rather than by a jury trial®.

In Nigeria, due to the fact that, several 1mt1at1ves and interventions by civil societies and

state actors for the reform of the Nigerian criminal.justice system administration has not

produced any significant result, there was clamor for alternative to- imprisonment, or non
custodial/institutional treatment of accused pérsons, hence, the: plea bargain option which reared
its head in the Nigerian criminal justice administration in 2004 Since then, the concept has been
used effectively with astonisliing results by the Econormc and Financial Crimes Commission
relying on section 14(2) of the EFCC Act.

A plea bargaining is an agreement between the state (Prosecutlon) and an accused pelson
in a criminal case, whereby the accused person accepts to plead guilty and often furnishes
allocution to a less severe offence than the one originally charged; or to a smaller number of
offences than the one originally charged.” It is more or less a-negotiated agreement between a
prosecutor and a criminal defendant whereby the defendant pleads guilty to a lesser offence or to
one of multiple charges in,exchange for some forms of iconcession by the prosecutlon usually a -
more lenient sentence or a dismissal of the other charges % According to Blacks’ Law chtlonary,

- it is variously called plea agreement, negotlated plea, fenitence bargain and charge bargain in

which the prosecutor agrees to drop some of the counts or reduce the charge to a less serious -
offence in exchange for a plea of either guilty or no contest from the defendant.

By its nature, plea bargaining is an activity undertaken within the context of prosecutorial
discretion whereby the prosecutor in order to save time ot cost, or avoid the difficulty in certain
cases, of having to strive to preve certain facts requlred to establish cértain. .offences, decides to
offer certain concessions to the accused in exchange jfor specrﬁc charges -or proposed to be
charged. * There is polarity of contemporary reactrons fo this practice. Nevertheless, most
participants in the plea ba.rgammg process find the pract; e 'as a panacea in the admmistratlon of
criminal justice. A

Among the numerous beneﬁts of mcotporatmg} the plea balgammg ‘procedure’ into the
Nigerian criminal procedure law is that, it has the pot_ntlal of brmgmg about a downward
incidence of delay justice in Nigetia: Tt will also mark a,departure from the old- style of capital
punishrient, to a consequential of lifé or longer term i t of 1mpnsonment On other words, an
accused person who enters into a plea agreement with’ the prosecutton to plead gurlty to a char ge -
attracting a capital punishment saves the prosecution’s tﬁne and the rigour of prosecunon 3-Since:
the globe is gradually departing form death sentence, t1 adopmon of a pleéa bargam in ngerra
may therefore, serve as a -veritable: platform for- mrcumventmg the death’ penalty, and indeed

E oo

‘* Fisher, G ‘Plea Bargaining's Trtumph A sttory of Plea bargammg m Amerzca (USA: Standford Umversxty
Press, 2000).

“T Andrew, H Doing Justice: The Chotee of Pumshment (New York H111 and Wiiig, 1979). .

. " A Clear, example was the celebrated case of'John Walker Lindh (an i American Soldier), who in 2001, fought with

the Talibans in Afghanistan agamst the United States, and was captured John Walker Lindh pleaded in court on
Monday, July 15, 2002 to charges that could keep him in prison; for twenty years in fulfillment of terms of an
agreement with the United States’ :attorneys.!See also Alschuler, ‘A,} “The Judicial Busmess of the United States
Court’ annual Report of the Director of the Justice Department 2000 ; g =
4 Ogunye . op cit p. 186. :

%% L amer, L. L The Criminal Courts: Structures, personnel, and Processes (New York: MdGraw-Hill, 1991) p. 22
*! Garner,'B Blacks’ Law Dictionary (USA; West Point Publishers Ltd 1997) p. 1190. See also Adebayo, O therta
Police Structure, Powers and F unctzon in Nigeria: Essays in Admmtstmuve Law.in Nigeria (Ibadar, Pitman press
Ltd, 2003).

52Azmge, E ‘Conviction to Comprormse The Plea Bargam Optmn avallable @hittp; //www mals‘mgena org/round—
table accessed 3/1/2014.

>3 Ibid atp. 238.
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create a social consciousness for its abrogation.’* Luckily, Nigeria has a law reform commission;
a federal &gCDC)/ which can utilize the opportunity provided by the democratization process to

puch o a Aramavabavatue celfoxen of };)chla s cruminal pI‘OCBd\ll‘e

Cenclusion

While much is bemg said about the criminal Justlce and penal reforms in Nigeria by
government, little is being done abeut it. The incorporation of;plea bargaining into our criminal
procedure law is the only solution to the problem bedeviling criminal justice system ™
administration in Nigeria. Thus, what is being contemplated by. the writers is that the adoption of
the plea bargaining procedure though may not be a water compartment of the Nigeria impaired
criminal justice system, but as a reform package. It has become; imperative for the Nigerian
justice administration system to open up itself to new 1deas 56 It'is the belief of the Writers that, if
plea bargaining procedure is made part of our criminal Justrce system, and offenders allowed to
plea bargain and admit to the commission of crimes in order to obtain a downward departure
from punishment, persons standing criminal trials and;their attorneys will be less inclined to
legal technicalities in order to frustrate the prosecution of tnals Thi$ will save time, resources
~and delays associated with criminal justice system in Nrgena Most importantly, the issue of

congestion in our prisons occasioned by delay in criminal trials and long period of suspects
awaiting trial in detention will be greatly reduced; as pnsoners/suspects will embrace the plea
bargaining procedure and accept lesser charges and lesser piinishments for the offence which A
they know they actually committed, and move on m ‘life. Agzunst the foregoing, this paper
recommends:

1) -Plea bargaining should be viewed from a holistic’%’ angle ‘of both restoration and retributive
models of justice to avoid giving the impression of imfnunity from pumshment freedom from
guilt and escape punishment. This will also reduce thé chances of making a mockery of the
criminal justice system. - ‘

2) Prosecutors should have. the ability to recogmze and predict the outcome of true
adjudication-at a lower cost when opting for.plea bargam Cost and benefit analysis should be
considered in order to save'time and avoid unnecessary pubhc trials and- protect innocent victims
of crime from going through trial process by ordeals wlnch could endangered’ the1r prlvacy and
exposc them to unnecessary-rigks. - _ . a- e E

3) Periodic review of status of pnson inmates by JudlClal offlcers for accelerated Judgment
for parole and recommendation for amnesty and’ pardén Smnla,rly, ‘there -is the need for the

construction of modern day prison centers that wdl* be adequate for an envisage prison

population. ; :

4) Existing infrastructure in the prisons and remand homes should be revaniped to provide
basic facilities and utilities for human living even in conﬁnement Many of the present prisons
were built during the colonial era and are now"in varymg states of dlsrepalr There is nieed for
. long term projections ' :

5) Though, plea bargaining was never really part of the hlstory of the Nigeria legal system,
but its provisions clustered around specific legislations like Seéction: 14(2) of the Economic and
Finance Crime Commission Act, 2004; Section 76 of th repealed Criminal Justlce Law of Lagos
State, 2007; Section 76 of the Administration of the C ,v_mmal Justice Repeal and Re-enactment
Law, 2011; and Section 248(2) of the Administration’ of Criminal Justice Bill, 2005. These
sections: should be reinforced with the desired vigour and give a constitutional backing.
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