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ARBITRAL TRIBUNAL AN L0 L
AARALLEL JUDICIAL PR b Ay

INTERNATIONAL COMMERC —~

BY
“ A.B. ABDULKADIR & A.O. SAMBO

1.0 INTRODUCTION - viif it il
C“"‘PL'luncc-mmpclcuw nddresses the issue ol il””t-"“{,’_” o Wthey,,
etween arbitral tribunals nnd domestic courts 10 ""'L"'_‘JL" dl.‘."[.jf”h """“"flh-j-
existence ond enforceubility of arbitration agreements )I! .’.T.-Ll-‘."-; "”-'”'ﬂlr,.,
that arbitrators (as apposed to domestic courts) arc gIven the o
Opportunity to rule on challenges to tllcil',illfi-““_'c"“” and cnable hers, ey
continue with arbitration cven il the \a’.’l“dl[y; ”.r COSNge i The
underlying arbitration agreement is in disputes.” S0 Jar 50 ey th;
problem arises when partics approach domestic L'HL»II’IS and chzf”'JF*'_-’-r: e
Jurisdiction of the arbitral tribunal by CI“CS”””'”,L". [h_r_- CXislence fr
‘alidity of the underlying arbitration agreements.’ This presents g,
courts with a dilemma. Should they conduct a prcma(at;_'lc ora ful Coyp
merit based reviews of the arbitration agreement? A strict interpretay;e,,
of competence- competence would diclate that courts limit themse]y g
ne

establishing the premafacie existence of an arbitration agreement. |
!‘:J(,!:."n

I ABABDULKADIR, LLBIHONS), BL, Lecturer Department of public la
A lavs, universin: of Horin ) )

A SAMBO LB (110INS), BL. Lecturer Department of public faw, f aculry of lang
Juclicata and the issue of parallel Juedicig

wversity of lorm.
l lr\. F § ',T.' 21

Chrisrer soderfand Lispendens, Res
: y ; ' I Yo
proceedings. Journal of mternational Arhitration 22(4). 301-322. 2005
crtand confro ted ey,

4 Scherer. when should an arbitrad tribunal sitting in Swilz
parallel litigation Abroad stav the Arbitration” ASA Bulletin, vol 19 No3 120601,

ta

45/-457
3. Christian Oetiker, The principle of Lispedens in mternational Arbiragion 1y,
Swiss Decision in Fomento v olon, Arbitration International, vol 18 No 2 7
Manuel Liatowitsch, Die Amvetunyg: der litispedenz enreghen von Are YIRPG durchy
SchvweizerischerSchicdsgerichte: Ein paradovon’  Uberlegungenzu  cinpm
Bundesgerich ensenmtsctued vom 14, Mai 2001 im Lichte von BGE 124 ] 1183 154

Bulletin, Vol 19 No 3 (2001), 4122-438.
Howard .m. Holtzmann & Joseph - Newhaus, A Guide to the UNCITRAL Mude
wislatve History and Commentor

4.
leow on international commercial arbitration Le
at 33.

3. See . John g Barcelo, Who decides the Avbitrators jurisdiction Seperabitin and
compelence- competence ina transnatfonal perspective, 36 vanderboth journal of

transnational lavv 1113, ar1125
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ACthe e treny e
Preahon of campetence
U ”Ilfl' [VART Javess s e vy
IIH‘IH: Atom o] w o U} S lor '.-,!upn‘, n
s e courtor the urbitral tribunaly

120 WHODECIDES WHAT?

Where o party files objections ;

'urmiiclim? | A ka-UHn% concernmyg the arbatration  tribunal
JHI . - thequestion will be: whether the teihunal hars porer tor rule
t_tn Il(] ‘3\_\” Jurisdiction nr. whether the power of the tribunal 16 a5sume
_||u.'|.~ lchion i respect of a matter 1s to be determined by the court”
Assuming that the |

will be wl ormer s answered in affirmative. the next question
it be whether such poweris exclusive, therefore. who decides what”

The principle of compelence-competence authorizes arbitrators to rule
on challenges to their jurisdiction and to continue with arbitration evenf

lh'c \:llurhl_\»' or existence of the underlying arbitration agrecment 15 10
dispute.

However, no international consensus exists as to whether domestic courts
should apply a premalecie or a full merms-based review when parties 1o
arbitration challenge the jurisdiction of an arbitral tribunal *

In Germany, it s referred 1o as the concept of K"mhclcn;-KmnPctunz It s
called competence surla competence in France. Kampeten - hompetenz means
an arbitral tribunal is allowed o make a decision on whether i has fiifsdiction
over an isstie that needs to he settled and whether an arbitration agreement is
valid.” The doctrine of Cl*IHPL"U“‘-U“{“"'I)UIC.“C?' “:‘“}lh l‘mhl-‘ that an arbitral
tribunal may determine qllL‘fwlinn ah lll. its l‘l\.\'n lurmhcunn tsan Imporant aspect
of arbitration law. 1t is ubseryed that if arbitrators could not determine question
as to their own jurisdiction, a recalcitrant respondent could easily trustrgte the

6 Jean- Framgois pohet, Le il federal Susse opte poger fe remre Jily

Invispendence cre Jo fuge of Darbiter Note- teihunal federal Swisse 11
! ’ | Yo

mai2001, Ren peele T arbliragte, 200]- Na I\T-J_-.\JJ

= Stephen Berth Inter netional arbitration 0ESwitzeelnd  an itroduetien to i o
Ic(mm.runm:'r on Article 170191 0f the Sweiss privare igernationad fne sttt
(2000) 3, at 462 | .

& Howard .m Holtzuam & Joseph L Newlws, 1 Gidhe to the UNCITR 1

h ”‘"h:} Jone on .fllf('f'”(.l‘”””il[ RN Hh’ |l|'"”“l”|u; L‘-j:;.,{.;”'\ o History amd
Cennmentary of il » N |

v s“"" }.,'1'”1.‘1'{!”\' '"'”( h' !(j “, H“-' { r-\[ !IH ” ”d |l’l'l Iq..'ll‘ f'}.\‘,‘ S Hn(w! i ".' P Jr
sith ! of the UNCTTR 1T [rhitr atron Rules (1976)

- ~ ;. " = i r e ¢ Chins - "
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e dec jded by
varhidlity o1
sitnn ot
resolulion

Parties”
oagreciment to oy e thedr dispul precrmentin

l"''”-‘“‘-"L'rn|'l|L' tlclu_v by merely contesting the

COurt,” Funther observation shows that auch @

f]rh"m“.ml as an effective means of privale dispute

s attractive. "

(ms simply meons ”‘_'”m.lg ln"'flf;l'.’:*”:
king inlo their jlll‘lht‘jlf-““n Wi _" '"I

rhitrol pn,._;:_-r_'lhﬂf"' to refer (o

Competence-competence in its lny man fc
arbitrators could, subject to later review. [0v
waiting for a court to do su; nnd need not stop it

jurisdictional issueto judges.”
IC - - and
i aqice | eatrict the nme
The exact role of the competence-competence is tor e insiind
i [ ! 1 ' e i g
conditions for the court to intervence with the arbitration proc Il
e itrati i . ine The powt :
the efTiciency of the arbitration tribunal’s hearing l.h" [:u,n e oty
determine the vbjection concerning its own jurisdiction 15 typically g

the partics."

10, UNCITRAL Modcl law 1983, article 16(3). _ | Arbiration The
11 Chrisuan Octiker. The prrm.-:;r!r of /f.\{h'm/{'m n nm-rm‘:!m_m: y ; ‘:’ ’\,r o
Swisy Decision i foment v Colon, Arbitration fmurmmmml. vol 8, No -,

al f44
s UNCTTR AL Moddel leew n& article 16(3).

J’j Tjh_' f””f{'j)‘!j N; “)”f/”"t‘!?r.' &= fJf”[".'l'{".”L't' ORI

arbutral tribunal may rude on its own purisdiction ‘ !
agreement 11 docs not imply the prower of arbitral tribunal 1o take final an

hinding decision as 1o 11y own purisiiction. It rather denotes d tr!bufm! ". power
(o adopt an mitial ruling as to s pureisdiction e issue ts not the }‘mah{x- of the
arbitrators decistan on thew furisdiction and the consegnence ouster of the
Jurisdiction of the courts, bul rothor the time al which and the condinons undcr
which the courts meay plen thetr roli as the final authoray on the question of
arbitral jurisdiction Jt s shercfore an Dvsie which is 1o he resalved on the basis
of practical rather than Soctrinal considerations. The basic problem is how to
reconcile the realization of the objectives of commaorcial arbutratton, which
would be defeated if un arbitral trifumal wonld have to suspend or lerminate ity
procecdings cach time a pariy [:ft:mh'd ivalidity of the arbitration agreement,
with an offective measure of conurt supervision o cnsire that the arbitral dees -

not finally confer on itself a jurisdiction which by reason of the ansensual
nature of arbitration can only derive from the agrecment of the partiey The

power 1o investigale its om'n jurisdiction is inhoerent i the appomitment of an
arbitral tribunal and is now generally aceepted Notwithstanding its essential
role in the discharge of an arbitral tribunal’s task, it has m the past not been
explicitly stated. The | enclency over the lust fow decades has hinvever, been to
sel this pover af arbitral ”‘fhmm/‘ forth in express [Crs. The exp licit
recognition of competence-competence in the model law is i accordance with

ns the degree [0 which an
as defined by the arburation

this rendency.

ovaliicu vy valliovaliici
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The United Naottons C ompmssion on Inveenataonal Vrinde | aw Arbatrates Ml
”d“l““l”Il‘Lllll!pulrtn/-kcmlpull.|l/ ptlln.lpI:.'umI ;u-,r.u-l---‘ll._n

The Tribunal shall heave povwer torale on the abjection

that it has no Jurisdiction, ine Taclings any objection vath

respect o the existence o validiy of the arbitration

clanse or the separate arbitration agreement ™
Objection to the arbitral tribunal are not mlrequent in international commercial
arbitration. Such objection can be based, inter abia on the fact that there 15 0o
arbitration agreement, that the arbitrition agreement 15 msahd or thad the
dispute is not collered by un otherwise valid arbitration aprecment 1 ois
important that the statutory framewark ensure that any jurn: dictiomal objection.
are required to he raised ns early as possible in the arbitration This s necesrars
in order to allow jurisdictional i1ssues to be resolved before time and meancy s
lost with procecdings that may nothave proper jurisdictional basys. as well as 1o
ensure that by raising carly jurisdictional ohjection a party 1s not ahle to unduly
delay the proceedings. -

The Model law on International Arbitration (Model law) adopted by Unired
Nations Commussion on International ‘Trade Law also contains smmilar
provision. The doctnine of competence-competence is largely based on Aricle
16(1)ofthe UNCI I'RA Model law -

Article 16(2) of the Model law contains a special prov ision regarding the tuming

of jurisdictional objections. The provision provides that:
A plea that the arbitral tribimal does not have jurisdicnion shall
he raised not later than the submission of the statement of
defence A puarty is not Prechided from raising such a plea by the
fact that he has appointed or Participated in the uppoiniment of
an arhitrator. A pleathat the arbitral Tribunal is exceediny the
scope of its anthorin shall be raised as soon as the matter ulleied
10 he beyond the scope of ity aurhority is raised during the
arhitral proc cedings The arbitral tribunal may in either case
admit a later pleaif it considers the delay pnstified @

14 See Article 21 sectlon 1 of the UNCITRAL Arbitranen Rules 1976

15 UNCITRAL Model Taw 1083 Article 1601) of the kny provicdes that the urharal
tribunal mean pole on its own jurisdiction, mclichng onv abjections with to the
evistence or validite of the arbitrationr agreentent for the purpose of an
arbitration clanse which forms part of a contract shall he treated as agrecmen
independent of the other terms of the comract ) decision by the urhiral
tribunal that the contract is null and voud hall not ipso e the prealshine of the

arhitration clause.
16, UNCITRAL (Meadel) Law JONA
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yardy s ot phject e the Jurledeciiom ol fye
i precluded frof! presentiny’ ueh ehectiees

aecedinps Flovwever, (i

| finds that the party

he efteer af i provision s that i
tribunal in g Umely mamner, the party will he

to the arbitral wibunal and presumably alsoin Inter coutl Pr
tribunal has u discretionary right t admita lafer pleawhere If

thuni

Sh[)lllll "IC l—'v“fll';m]_"'
extensively dealt with the

ly confer poweron the
the tribunal the

lication 1o the
[

Therefore one can conclude that the Model Taw
issue of competence-competence as it docs not only cor
tribunal to decide on its own jurisdiction.' but also £IVE?
power to continue proceedings notwithstanding any zl[."p’ i
court challenging the ruling of the tribunal on any preliminary 153465,
Jurisdictionalissucin Different jurisdiction | .

in pr(wisinn identical or

aws conlal - Hear
ample. the Brazil Arbitration

y objection
icy of the

2.1

It has been noted that most national |
comparable to the onc of model law. ™ For ex
Law empower the arbitrators to decide belore stalc courts an
raised by the partics over the existence. validity or eflici

- . P [ 0
arbitration agreement and the conlract conlaining it.

Sce HoltzmannNeribwaus, A Guide to the UNCT 71AL Model vy on
N2-NE Conrt decisions have

sl he will he deemed 10
N Russia Federation,

o
International commercial Arbiuration I 1

provided that if a party docs ot vaise obfectiony (i
herve warvied its right to object See CLOUT case No 14

10 February 1993
1954 108 ar 12 and 13 where Derlm . (us he then

18 Christopher Brown case (
was) sared it is not the s that arbitrators. i ther Jurisdiction is challenge

or guestioncd, are bownd tmnrediately to refuse (o acl wunttil their jurisdiction
Jers been determined by some court which has power fo determine i firally:

Nor is i the leny that they are bound 10 go on withoul pvestigating the merit of
the challenge and to deternne the matter in dispuic, leaving the guosioon of
thewr yurisdiction te be held ever until it 15 determined by same cowrt which had
the poveer to determine ot hey might then he mereh wastone their ime wd
cvery body's else. They are not obliged to take cither of thove courses Thev are
entitled 1er nnire inle the merits of the ivsine whoethnr Hu'j' e _mn_nﬁu'm "W
not, net for the purpose of reaching ame conclusion whieh will be hinding upon
the partics hecause thev canmnet do bt for the purpose of satl sheng themselves
as the prelimmary matter whether they oughit (o o on with the arbitralion or

Not.
Article 16(3) of the UNCITRAL Model lnve 1985 provides thar 1f the

19.
arbitration tribunal rules as a preliminary guestion that it has jurisdiction, o'
party mav request within thirty davs after having received notice of that ruling,
the court specified in article 6 to decide the matter, which decision shall he
subject 1o appeal; while such a request is pending, the arbitration tribunal ma
comtinue the arbitral proceedings and make a ruling.

20 UNCITRAL Model faw, 1983
21 Section 8 of the Brazid Arbatration i
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In France, the French 1aw specilically prosades that i party of Henpes
the basis or the scope of the tribunal™ arisdiction. the tebanal oo nnde
duty to rule on the vahdity or the Timts of s punsdicuon The
competence compelence principle 1s one of the best established rules of
FFrench arbitration low.

Very recently the commercial L‘t_illl‘l i London had n cause 1o consider the
very scope of seperability prl:wiplc tm;lcr Enghish Jaw In Harhour
Assurance company (UK) Itd V. Kausa General International Insurance
company Iid.”" Steyn J. (as he then was) delivered judgement an the
principle of seperability ol the arbitration clause in an intepral wrinen
contract. At the outset ol his judgement he referred to question whether
the arbitrators could under English I:.m* decide a question as to their own
jurisdiction e summed up the position thus:

The approach in English laow is simple, siraight forward and

ractical. As a maticr of convenience arbitrators muay consider,
and decide whether they have jurisdiction or not. they may
decide to assume or decline jurisdiction. But it is well seftled in
English law thal the result of such preliminary decision has no
effect whatsoever on the legal vight of the parties. Only the
court can definitively rule onissues relating to the jurisdicrion
of the arbitrators. And it is possible to obtain a speedy
declaratory judgement from the commerciul court as 1o the
validity of an arhitration agreement before or during the
arbitration proceedings

In Sweden, the applicable f}rbilrgnlipn Act also gives the arbitrators the
power Lo rule on their own jurisdiction tl‘mugh ic Swedish law provides
that such decision r:l':.!rhllr:nt_»rh cancerning its jurisdiction is not binding
on the parties: (that 1s itcan be review by court.)

[n Nigeria. the decision of the arbitral tribunal on its own jurisdiction is
considered to be final and binding. Section 12 (1) provides:

53 oo Article 1446 of the French cade of covil procedure Hoveever, Article 14348
,.)rrwidus for an exceplion in this regard Before arbitral proceedimgs e
commenced, a party can ndeed apphy to the court 1o have the arbiraron clowse
declared manifestly null and voud, see courde cassation, unikod v Ouralkali 30
march 2004 socicte American Burcan of shippmg (ABS) v copropricie
maritime Jules verne et autres Revae de " arkitrage 2001 - No 3. 320-3310

:j ”“I't!.

21 Judsement given on 31 Jublv 1991 (unreported )

1§ See veotion 2 (1&2) of the Sweden Arhuration et Sub section 2 provides that
decision that tribunal has a juriscdiction i respect of a matter is=not binding
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’, Section (2 (4) provides:
to it under sub-section (3) of this veotion, cither s
a preliminary question or in an @VEre e
merit; and such ruding shall be finerl cnel hinding:

Going by the above provision und in contritst with other jurisdiction. the
word final and binding not only dud 1t not contun 1n the model law but
also rarely found in arbitration law of other jurisdiction However. the
mere fact that the Act used the word final und binding docs notmean that
the decision of the arbitral tribunal on its OWI jurisdiction cn‘nnm be
review by the court. The only logical conclusion onc ¢an draw lrun} the
latter provision is to hold that the Act recogEnises the power ol the

arbitrators to rule on its own jurisdiction.

[ on !/if'

The South Alrican
jurisdiction 1o adjudicate over 1SSULS
' “or to the initial invalidity of the
which the arbitration
aspects of the actas

The situation is purely different in South Alrica.

arbitral tribunals do not hinve
dircetly relating to its own junsdiction.
arbitration agreement or the mmn agreement 1o

agrcement related. This s hecause the detrimental

.’6 ,S.'('L' fja‘l'.'.‘h'l"-'”f'a‘”fﬁﬂ U”I}l‘_ HHI"JhU“:,UJ it o ”f] I .l.i,' {HH'F I'.',"fl.'ﬂ‘i.'r”’”?" ,'_[, I\;;“r,_‘r;”
2004
27 Ihid
28 The scuth Africen lenw commitssion Diets drp ot recent peport, rect unmended Hhrat
sth Africa adopt the Model favw nrorder 10 roform the law pelanim (i
imternational commercial arbitration (5ot Afiacan commizston e s cl
Julv 194N)

04 Arbitration. Aw infernatienial Avbitration Aot fonr South Hrican
i sttt of the Low o

The law copnmission stated i iy repord that the curee
iternatienal commercial arbitral e sesth African s Jowiinge hehid pros orher
international jurisdhction, cnved that veforms iy Necessary jir ovder oy Brimyg Sarth
Afrrcen leny i e with the degal sesten of e sattonnl g isdictronn and this
10y metke South Afvican an atfractive venine of 15 (rading pariners
29 The South African law on arhitration 1s resudated by the Apbrovatton Aot 42 af
1963, which governs all arbitration held with the parisdictiens of the Seuth
African h'gul sypstem. hath domestic amld mh'rur:mmu! The Aol was _un-.:.fh
influcnced by the fnglish Arbitration .l 188D, and the English rbitraties A
of 1930, and has accordingh' followed the lagal tradition « o English lany s 1t
stood in 1965, However, the English fas replaced the Arbiration. et of 1930
with the Arbitration Act of 1996 but the South African whe Solfenved the 1430
et to the letter has not deemed i it to amend i Arbitration Act o bring it in

conformun: with that of Arbitration Act of 1996
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stand s the lae .

i"wrl:l:ln::.ullllir IﬂlLl. lllml i nll‘uiu-'. II’“"i‘lILI‘ nnu.!ltlirauctu,n;”_} puwer of the
: 0 the South Alrican judiciary * Essentially. South African
LOllﬂS.l!I'C entitled tointervene in arbitral I‘“‘““"”'t“”i‘nupplu atton by
one ol the parlicﬁ Furthermore. the Act nlso prm'|dc."; that the c;runv; are
not obliged to enforee referrals o sebtention ibunsts™ if-eitkeraf lh;
p:irlics can show that ﬁ\l!”licic!}l reasons exist as o why the m:mc; :;h,,“[(i
not be referred to Arbitration.

Finally. in jurisdiction ‘\lvhcrc the provision ol the Model law has been

adopted wlmlcsumcly.l the issue ol competence-competence would
] . A A

seem to be asettled onecompare to jurisdiction where the model law has

i

|cgal relevance.

3.0 ISSUE OF PARALLELJUDICIALPROCEEDING?
The commencement ol proceedings before more than on.c foru

incvitably give rise o practical and legal complications.” the burden :}
carrying out parallel proceeding before several tribunals and most
importantly the possibility of rendering difTerent dUCiSinns.on lh,_.:..an;c
issues between the same partics ~ The question may arise as to wh;t e
court should do when the respondent at the hcginnil'lg nrlhc-Pl'UCCl:dings
invoke the existence of an arbitration agreement and the request that li‘-lc
casc lo be referred to arbitration. while the clanmant ullug._-; that the
arbitration agrccmcnl is null and void. inoperative or incapable of being

performed.

30 Seescction 3 (2) of the Act 42 of 1965 See also section s of the At aswell
For mare detail viey 3¢¢ David Butler, “South African arbitration legislation
the need for.reform” in XVITC ‘1154 (199.4) !

31 See Scction 6 ofthe Act. n 34
s viont roeport ;mm,yw,j, [ 1n 1l

12 Seethe leny Comnil
UU(J ”f!”,),'! ””Nl’[” f{ni' ”.!“]hl“"”l,{‘l [)f;]‘_'}’\'
lopred the model tew mclude Kemva, Indra, Scotland,

33 Zimbahwe / rhitration Act of 1
countrics that henve ae

Australia, and Singapore
34, See thwang M & Muttath . R.C The Role of cowts i the course of trhitral

proceedings: Singapore and others Astan perspectives— Jowrnal of the
chartered mstinite of Avrbitrators, Vol 68 No o ugust 2002 pp 223-237
© 35 Christer Soderlund, Lispendens, Respudicata. and the 1ssue of parallel

judicial proceedings. journal of imernational Arbitration 22(4) 191-322,
2005, ar 301

36 See Hwang M & Muttath R C. The
proceedings: Singapore and athers Asian perspeclives

chartered mstiture of Arbitrators. Vol 68 N
37 Seefor c_mmph' article & of the mondel L and section 4

Arhitration Act 1996,

Role of courts in the conrse of Arbitral
— .)'um‘mlf af the

o 3. Augnst 2002 pp 223-237
149 0) the Sweden
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Howeve dilferences exast us to the apnpdnrd ol T 1 prreement
be taken by the conrts where there 1 \'H'“" .'””w
Should courts enpage inacomplete review .”' lhe L-w seclve O
of the arbitrution clause agreement at ay (me. Jrfespe .,lm Lot staying
the arbitration tribunal has already dclurmflll::l' ”:.'I s

the proceedmg in fuvour of the url'lllrulllnn 4 ‘ ' (e post aware
able to review the validity nl'!hcurhiu1111('I"‘-'“"".|L t'l-,\'uui’d s led”  Or
when cither an appeal or challenge “gumsl‘ luuinilly af the agreement
perhaps the court should be able to review the va ly on o premalacie
when the arbitral procecdings arc pending. hf” DRLx wiction 1o
basis?” The answers o these questions. varies lrum. ):' t enationel
iurisdictlt)ndcpcmlmg ol Iurgccxlcnlnnhnwlhu {lulurt.n‘ intern: '. ‘l‘
arbitration is understood. 1s it a mere unm):cssu'rn from the mt!f“’ﬂ‘f yo
state courts in dispute resolution. or 1s It d cnnlrncluull_w'.' cstablished
dispute resolution in its own right that docs not owe 1ts existence to the
bodies of the state. *

There is a general understanding that parallel proceedings arc
undesirable tor three main reasons The risk of contradictory decisions.
the waste of resources due to duplication of proceedings. and the
potential for harassment.” In addressing this topic. two main lactors must

¢ 1asue
| the court anly b
| stape

be borne inmind:

A situation where both the scat of arbitration and the court are in the same
state. Situation where the court is in forcign state and the scat of
arbitration ‘in another state. In either way. national approaches are of
prevailing importance for the question of who stay for whom in

arbitration.

I8 Julan DM, Lowkas A Mistels, & Stefan hroll, C'omparative international
commercial Arburation S 14-35 at 310 (20031 See also Werner Wegner, ary
186, in Stephen Bern, mternational arbutration in Switzerland - an o tron
to and a commentary on Article 176-194 of the Swiss private niternational fow

Stature (2005). 3 at 462

39 Ihid 6 ar 462

e '.gcc ”ﬂh’:mmHrf.\-'f_'ulmm‘, A Guide 1o the UNCTTRAL A\ foeded line on
mh'rm{!mnu/ commercial Arhitration. 1?7 482- 151

11. St:t: E'H,u‘m_:{" Rees, Civil jurisdiction and judeement (4" ) 2003, Para 419w
3222324: The principle of paralled proceedmg i eoshrmed in article 27- 340 of
‘3:;;}:'}}’"’-\"’_&’/‘\‘, /t’tf-h’ltflili:J;r ( comncil Regulation (EC) No 44 2000 of [ ’L'Lut'm-h-'r
;.”“h.::’: :’i!::if:;:::::{(:ir:l the Recogmtion and Enforcement of judgement 1 Cpvgl

B 'lu‘;.\'h:r.‘.'nm/t'r/mu/. n iy
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i Approaches to Parallcl Judicial Procecdings in Different

Lepal Systems
[t has been noted that meo:
comparable to that of the
Model law reads inart 8(1)

1 natronal h'\.“ﬂ contnin provigions identical or
Model law" For example. the UNCITRAL

han action is brought in a matter
which is the cubject of an arhitration ugreement shull,
if a party 30 requests 1ol later than when submitting
Jris first stafemenl one the substance of the dispute,
refer the partics 10 arhitration unless ot finds that the
: ont iy muldl and vold inoperative or ince inable

A court hefore lifc

agree e
nfbejngpw_‘/brmt’d

Going by this provision. the courtis faced with a dilemma. Should they
conduct a premalacic ora full court merit based reviews ol the arbitration
agrecment? If in such a situation. the court engagce in a full consideration
of the validity of the arbitration agreement and comes to a conclusion that
the agrcement IS indeed anvalid. inoperative or incapable of heing,
purf'nrmcd and as a result does not refer the parties to arbitraion, the
operation of the principle ol competence - competence will be llmu'rlcd.
since the arbitral !rlh_unnl may never have the oppartunity to consider its
own conlested jgrisdlcllfin and that would scriously  undermine
arhitration as an cgcclwc means of private dispute resolutjon and deprive

it of1ts attraction.

It has therefore been suggested that in such a situation the court should
engage ina prcmalfﬂcic consideration of the controyersy as to the validity
of the arbitration zlgrccrncpl fmd should refer the parties to arbitration il
the agrecment is premalacie valid. operative and capable ol bemg

performed since the court would in any case have the ulumate

opportunity to decide on the validity of the arbitration agrecment cither in
the context of the proceedings for the setting aside or the enforeement ol

the award or under the model law. "

13 Zimbabwe, Kenva, India, Scotland, Aust alia, Singupore wnnd Nigeria have
adopted the model law:

41 See Christian Octiker, The principle of lispendens in imternational Jdyburation
The Swisy Decision in Fomenta v colon, Arbitratiom iternational vol 8, No
2037 ar 144

15 Some moded law jurisdiction (Egypt, India, Oman, Srilanka and € ‘alifarniu)
lave deleted this exception in article S, which could mply that in these

jurisdiction, the conrt showld refer a matier 1o arbinration irvespective of the
corrt’s apuuon on the validine or applic abiline of the arbitration agreement
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Mg ST ient tht premalitic, here == Mty

In that 1u 14, VOA s s decy
d"‘”“k‘th 5 ‘”““II}_J_ upun the partics Alua, €O b )

—— i . :
‘htrc § |‘Tcm-”'w tourtis only 1o be concern
“']\ulhk'l‘lhc |d.|“‘*‘lu evidence that the arbitritt
SIEPULE flls within the seape of the nr

Ir "l
cd with determiming Wheyy,

jon aprecment exestey
Bt ptinnngiree me s,

ol the walich -.lgutl that reparding the extent of the cuu-r.l 4 t_.l-:la_'.ri‘.'l1‘n.¢|‘,.lr‘
> S O applicability of the arbitration pyrreement stk |
ther suely it nrlﬁlrnlﬂﬂl 1!]'I'L'(-'n“-'m constituic a b;lr to Cory
the principle of competence-competence 1= Aot 1o impy,
arbitral tribunal in the [t nstance 1© decide on it iy
haye the c Lhe principle merely uigml'u:.':a that _t!u": erll’l'_‘:l';’;'rf"lr:j"‘lf:flf.rn
it Ompetence to rule on their own jurisdiction ‘ " £ g
. an abjection there to. To them. since under all mruxl‘:‘-‘l"n““ the
Lourt alway may make u full review of the jurisdiction of the arkyy,
tnibunal afier the issue has been determined h)} the tribunal it would b, .
Waste ol the parties time and money il the courl would not be alloweg

Prt'\cl?utlml_-_.; i
that iy i (or
Illrl.‘idiclmn'

—

| e o - " er [ 4 s
O Seefor cvample (Higth courr, Honk Kong, Nanchiwest Shipping € .V Homy

Kong umited Dockvards 1d 11 December 1996, Hong Kong: paladm
Agricultural Itd v Excolsior Hotel ¢ Homg Kong) lrd 28 Febrnary 2001
---Ic-mmm; 10 this court decision i s the arbitral (rthunal that shauld determy,
M the first instance the evistence of an arhitration agrecment henveen the
Puarties in accordance with arhicle 16 of the Medel law
Alberta court of Appeal. Canda Kovernt Steel decrome Itd v
Jamuary 19992 tin an uc o imvotving several different claims.
that only such clam that were swithin the scope of the arbifralion dgrecmens
shenld he rofer o arhirration ) ”“:h conrt Singrapord coap Intcrnattonal predrd
v EbCl S, marches 1995 (the coant did not refer the matter o c:rh:!:‘gr:-.n
stce the court after a final dotermination of the pestredd found that rhe disput
died nort full withim thie scepe of the arbiration d; crecmoent) Hhigh court. H -:’?':
;‘:u”‘” ¢hungr v pring eynine corp 28 ‘{uph.‘rl!ht’l' JUYY ( the court referred the
matier to arbiration since the conrt had no dowht that all i : ;
were within the scope of the arbiration agreement ) L wdt :.m‘ .'”;!if “-, :
Chevalier ¢ Hong Kong: Itd), 29 January 2002, ( the u:f:r'f r-mn:!l ”f,_r‘_' :.Ir:_ T».re
court can refer a matter to arbitration wnder articleS. 10 must ﬂ'ﬂ,.; ; -;{L“r"i-:!
that cort P}'“f i‘f.'f”HLf‘- frave heen a'unu;.:h! TR Y A [ fxf u mum_'r'lu ;:‘Ld’:, il_i;: '
subject of arbitration agrecment 1t goes withont sanving h’lrtff i ..lef:r‘ ’ l_},:, ,',””m
that the dispute between the parties comes ywithin the arbit t}iﬂ.iu:l_tlf;t} )L;,,,
there 1y ”””””.‘1 pefisiy:fu e IH'I‘”" Tt and a vty b W ot h\ ,_-._r'u J'u i ¢
decision was upheld on appral Sev hegh conrt of the Hong :-n,:_ ,r.;.r].}rh”:”.lm N
aelministratne Kegron comrt ol lmn'm', Hemyg hong L n
chevalive (Hongs Kong) d 26 e 2002

A8 Christion Octiker, n 3

Kone corp . 16
the conrts foypy

arers rvder dispayg,
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make such a full considerntion of the s wheliy ol the arbitration agrecment
already at the stage when the question us 1o whether the arbitration
agreement constitute a bar to courl pre weedinps arseys before the courl ™

The Arbitration Act of Sweden is based on thigs [yyer view™ Fhe cous
may and should alrcady at this stage enpage in g fiy) u:n.-:ulcr.mnn'f;f' the
validity and scope of the arbitration agrecmeny. rrespective of whetl ]'L
the arbitral tribunal had any uppnr-lunily to determine the m.:--“ shether
A decision finding that the arbitration agreement s ”l“: l tlin OF Nt
binding the arbitral tribunal and the same should Dm.h'.hf !hu will he
with a decision by the courtto refer the parties 1o mhitrut!:an Y be the case

In India. under the 1940 Act.” @ court had discretion (¢

proccedings and refer parties to arbitration. This coyrt e ‘0 stay court
eliminated under the 1996 Act™ which is based on (he | I\-{(St"-l[-lfm has been
lawv. The 1996 Act require a court before which an aclilnn"- _ h{z\l. Moade)
matter which 1s subject to arbitration TFeEHient (o n:l'cr";h In::gm ina
arbitration thereby staying the court proceeding pending the ¢ partics to
the arbitral tribunal. £ the outcome of

The most pro- arbitration approach to issue of parallel procecdi _
taken in France. where the standards of pre- award c:nurll;zm‘?':L " o
most restrictive. Article 1458 ol the French code of (:iviIILW-ztr-c i
provides: procedure

Where a dj,spnrc‘ F{’/.f.'!‘!'(.‘lf lo-arhitration tribimel

: parsiant (0 an arbitration agreement, is broughy hefuore
a court of law of the state. the latter musy decline
jurisdiction. Where the case has not yer peen .‘Jrr_mg}:}
hefore crbitration (ribunal, the conrt must clyo ‘ft't'!tinv
Jurisediction save where the arbitration agreement s
m(m{ﬁ’.x‘ﬂf}’ null In both cases, the conurt m'm' el n'n'w"

suer sponte its lack of jurisdiction, ' B

49 Christer Sundorfunid, n 3%

50 See the Arbitration Act of Sweden 1996 See also section (1820 of the At

i/ See section 34 of 1990 At :

2 S sectron X aof the 19960 act.

g7 Thid: for more detail view sec the folfowing cases reported in ndim Shin-¢rvy
chemiical co. Vo Aksh optifibreltd (2000) “SCC 23 (shin- ctsu) SBE & oo
Parel cngineering (2000) 8 SCC 68 (Parel enginecrmng) and Agri Gold Exime
Jrel v Lerksliind Knits and Worens. (Civil Appeal No 326 Janvenry 23200~ 1y
liese cadves shiove that India courts are H!L'/H'H,L,’ fonvards a less ingem IS MIEITRY

- drbrtralion slance.
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s
S Proyg :
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101 hirs heen interpreted arlct [

direg ‘
(:\1:4::],':(2':':}‘:;”‘!'- ‘!"hlll'illlllll proc L‘L‘d“l-:':;lul'* i
pm‘:”(‘tlm " e arbiration ¢louse ".ft ¢ arict ot ’”. g
INMempot TC ULyet pending a very = Soaptel€ S,
Pretation of mamitestly null and vore perehy ! o
o Prinviple of competence-competence: - Jyean it "r"’”h—.r [ nunicip)
clermine itsell whether 11 s jurisdic!on o el diction .
L‘”CL:[“. as ” acts “u[“n]““'(_‘"”'\: ) P"—‘Cl“( g ”"-”_, "l”l (O hC “r-'d [{ERLEL
courts and not only pronounce on its jurist et
rnuch

. 3 4 i r ‘;h :lr‘r' i 3
i the opposite end of the spectrum is the S“I‘,jdcﬁ"-“ [ollow
the Swiss Private International Law Code pro — with
: ; on gt .
If the parties have concluded an a /.ri!rfl!‘:' o ontr! hefore
respect to an arbitrable dispul¢. the 'F-;” risdiction
which the action is brought shall declin soreement 1S null
LT . (
unless, the conrt finds that the arhitralio”! 'LU' i
Fl i on T
and void, Inoperative or incapuble of being Pe7. o fe v
: - determt :
Despite the arbitral tribunal's prerogalive "0 1 ojle on aspects
Junisdiction, there are cases where o statc Lm“;'orc (he latter had the
relating to the arbitral tribunal's jurisdiction b¢ ore ¥ the state court’
chance o do so. " The question would thus arise wr1n e on ils own
decision is binding on the tribunal when 1t lnI [[u'hun'll et TRy
- - = - - s i ‘ i : ) > ; I : ; L 1
jurisdiction and whether. therefore. the arbitra rcnurts o the matter?

Its own proceedings pending a decision of the sGe
ath the

nepalive

Article 7(hyaf

seat of the arbitral

he answer to the question depends on bo 1 and the court
tribunal and the court scized. Where the arbitral tribuna ‘b o e
seized are within the same jurisdiction. it 15 supgested that ; ?t[;* i ':iL
principle of competence-competence. the arbitral lr:hunc"_..h.tl‘. £ "'I‘:”
priority to determine its own jurisdiction in view ol the possibl ity of a
subsequent motion (o a state court set aside the ruling, However. where
the seat of the arbitration and the court scized are in different jurisdiction

X4 See e g conrde cassation (2 ch Civ) 10 mai 1993- soctele oot n!.._u: ot aitre
dirtite hr}hf}?, Revite de | '{H'}H‘HH}-’!'. 1995~ Noy -, [? nilv’ nuh':/ by f_n Lard Rovay
de I' arbitrage, 1995- No 1. 618-621,; conrde cassation ( frech Civ) 1) e
1997. Renault v Societe F2000 (Jagnar France), Revue del arbitrage, 1997
No 4 17 332 sitiede caseatba (’ ch Civile), 6 uin 2001 - vorcicte Admerican
Bm-e'(m of shipping (ABS) v. Coproprite maritime Jules verne etautres, Revire
(f(.’f armitrage, 2001- No 1, 329-540 noted v Gillard. Revae Y i U!'h!h-g!,k'l‘.

o 2001-No 3, 520.534

35 ge;, {I crner wegner, art 186, in Stephen Berti biernational arbiration in
L'S']l;'i’ft': !c_"' 1l an infroduction to and a commentary on Article Erpwk Skl tie

Jn fl' SN private international statute (2000) 5 at 462

: oranstance, when the valndiny of the arbitration agreement s contested Sce

also Werner Wegner. s~ .
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i A PSR 18 alrcady pendmy hetore the Comrt, the yssue wonild b
whether the deciston of such court s capable of h':ln;; m-l-h_r .'::;_n L ”‘,_'
state of the scat of the arbitri i Fhen the arbirzg) Ir;hnn.l'l I'.ilq;n:;:l Ij:-
gi\-cn the Uppﬂl'l llnil.\-' {0y dc(_'ldl..‘ ||l':.l .h]? Etu; T-'“’T] -!u”‘"(hu“”“ il sk ”‘”-'
prim:lplc of cun"lpr:h;ncc—u;nl;:[:';‘.IL'1.];,]._‘ f'“hl‘-'lCI i dis 'J.Ih.'(-mwni
challenge to sct qide the ruling betore the courtin anather jurodiern

Asimilar pAIETL S0 “ndLlrLnlm‘rl:i;:;i:ulm Ik;nfi'h-c controversial Fomento "’
decision of the Swass Fec Lr‘f il 1l (SET) which had 1o decide the
hether. by not suspending the proceedings pending the

anama as 10 the existence of an :lErcumcm :'il l}:r:-

ol D
courts in I

question W
the arbitral tribunal sitting in Switzerland acted

decision by €O
Partuics O urh_ulrnic._
without jurisdiction.
The SPT noted that the ru_lc that two contlicting decisions exist on the
samic subject ma e and with respect to the same partics is a principle of

Given that the decision of the Panamanian court ’;'l‘,""nr

public policy. 7 iy ne
capable of being enforced in Switzerland, there was possibility of such a
conflict of decision.

while recognising the right of the arbitral tribunal to decide the question
of 115 own jurisdiction by virtue ofthe competence-competence principle.

the SF T opined thal this principle did not operate to deprive the state court

3

= The circumsiances of the case woere av follows - colon Termumnal (CCT) a
Panananian conpan. f'_m;-r_‘/ud.-.,_l a contract with foment de construcc lones v
contraslas S (FCC) abpamsr comipame for cigunecring works 1o ke performe]
ty Panamd. prrencacing for the arbatrations of dispute arising: out of 1t under the
rifes of Arbatration of the tternational Chamber of Commerce COn 12 VMarch

1995, FUC Jodged a ¢ Laron agronnst CC T with a Panamantan court. CCT imvoked

jort Aanse as precfudimg the jurisdicrion of the state couert. and

fringever the conurt on 20 Tienee 1998 hedd that the arbairal clause had por Been
irrvoked i e Fh.‘;‘."'”,w(, i ,”.””" Wiatlwndt seanting tor the oxhanston of local
rwnt'fiflc'\'. T putiated arbitration procecdimes an 31 September JUYON Geoneva

TN7AL L’_ﬁ'!f!f’hi}?(_‘(/ ay the scat of the ru‘!-!’_f ‘;’_’I:JH FOCC challonged the purisdi o

i 1T arbutral tribunal. arygdng that CCTERy o makmge a el onocarron of

e warved its right tes arbareate and had accepted the

the arhitration clernse,
jurisdic/ 107 of the mnicipal court Dy the mean while, o Papamanin conrt of

'IH'L,'bf.’f' gl "””“./' e ”’".‘-f r‘”" ”,’f”—'”l. that the invocatron 1 arbtration
clanse Jrered been timely Referving fo this decivion and seihon wanting for thy
ontcome of 4 further appeal the arbitral iribwial rendered ovard on 30
vervember 2000 established its own jurisdiction: Subsequenth. on 22 Jonary
:3‘!)0/. the supreme cour! of panana held thar the arbiranon daese had been
Hn'rlf(uc/ ton fule and that the cave ‘n'u\' to be held }:_,- _I]‘-”Tt‘f»’NUlN"(rU courts. FCU
therefore challenge the m'hurr::! !rah:;:ml '« nvard hefone the Swavs Federal
Tiribnal arguimng that ”_H’ f"‘hfn'_r.r/ tribunal hac acted m breach of the hspenderns
rrele and that it had ne jurisdiction over she dispute &

sy Sev Uhristian 9. “The principle of Lispendens in mternational Arbitration

™ lf;:::' Syfys Decision i Fomento v Colon, Arburatien nternational vol 18, No

2 3" ar 144

the arbiradl

IP—
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SI'T'H Vie " 1o ecrg, the o raviy Jorislic(ion 88 e I e
\Ig few lhu:rc; Uestion ol ils tinge the arhitral tribgn g
PRior,, *NObBas i Swiss L for grn

€ ey : \ “he nrhrtrntion clause gy
thy g s .nr';lllnl_lrlllg- question of validity ol Illlf;h‘e jsste 1n secordance
: m 151 4 = € ule whHille : .
Lserzed that should dec! 9 of the Swiss Private

rule or 1.
s hispendens contained 1n arl
™ code, ™

Theg ( )
¢ Muthorg GI-T in the forments
| . \\er‘ . - e 1‘: Py

‘ft'c:sm,,. ¢ unable 10 uccord with Ul

s , _ vho [irs
seized of Pis is because, if the question has to be bis (;-? \:l‘ I':r::rl-;.t
oY ol a mager and the count rule that the arbitral tr “"" = sy
Mrisdiction, the Implication 1 ihut the arhitral tribunal may not have the
nﬂpnnunity to rul - al would also negate the
practic nce. We think 1p
statute must be

e TUeonits own jurisdiction and th

e im:(l:l:ulll.}' Ll"! the [-n'inciplu ul'conlpclun'cu_'-cnm[.mlu
. rDH:IIIImn ol a statute. the provision ol 1se. Tl
nterpreted in g way that will give meanings to it and not ulllwrwn.f. e
Persuasive view therefare will be 10 suggest that the ft_rhll['ﬂl tribunal

V should be given priority o decide (irst on its own jurisdictionin erdernot
torubbish the principle of competence-compelence.

In Germany., cven though section 1032 (2) ZPO which 1s the German
cquivalent of Ar. § 1) of the model law™ provides Ildd,!lfjn:lll}' .lh:ll a
Gierman court may only decide the arbitrators' jurisdiction il requested to
do 50 before the arbitral tribunal is constituted, Once the court1s properly
scized of the jurisdyctional 1ssuc, 1t is to make a full determination, not
Justpremafacic ane, gy per rench law.

In England. scction (1) of the English Arbitration Act”' provides for stay
of proceedings by the court in cqse an arbitration agreement 1s "“*“k}‘d
unless satisfied that the arbitration agreement is null and void.
'operative. orincapable of being performed.”’

In Nigeria. arbitration proceedings 15 governed and regulated by

A9 Article 9 of the Swiss private imfernationa law code reads as follows
F It saige PAarties are cogage in g ocecdings abroad based on the xame cans
af action, the Swisy court shall st the /H'ml coding, if 1t may be eypedted that
the foreign comw Wil within a reasonable time, render a decision that will by
recognizable in Sveitzerland
= Mo determine wien a conrt in Switzerland Is seized, the date of the first act
necessary to mstitute the acton shall be decisive The nttiation of the
concihation procecdings shall suffice :
3 The Swiss conrt shall dismiss the action us yoon us o foreign decision is
submvisted to it which can he recugnized in Switzerland
60 See the provision of article St1) of the 1IN TTRAL Model law TYSS,
61 Sce the Arbitration Ao 1994,
2 thid,
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Arbitration and Concihiation Act Slegves the inbapal e o ht 1o b
- matter affecting the valduy of arbitration agreement requnre the
courtto stay s proceedimys onee certmmconditions are sanysficd

The position is very clear in Nigeria. Fhe conrt would always pive effect
10 arbitration clause in an arhiration agreemcent hy relerring such maner
o an arbitrator and sty 18 Pr“"'c"“‘l"”.g‘p““d”?g the outcame of the
arbitral (ribunal since the court in .llll Liw.l':f'{cwr\ ¢d the power 1o review
and upturn the decision ol arbitral tribunu

The question of whether state courts and International arbitral tribunals
should deler to cach other on the basis ol hspendens rule when deciding
the question whether an arbitral tribunal has jurisdiction to hear a dispute
is one of the aspects of the problem of the relationship between state
courts and arbitral tribunal. How this question 1s answered in different
wrisdiction is a good ilustration ol extent to which a state 15 prepared to
po 1n derogating from 1ts monopoly in resolving dispute in order to
honour the parties' apreement,

CONCLUSIONS

The standard of review to be applied by domestic court when determining
the existence and vahdity of anarbitration agreement has been onc of the
more problematic 1ssues ininternational arbitration. Although the genetic
principle that court reler parties o arbitration 1f they have entered into
arbitration agreement 1s cnunciated in a number ol international
instrument. there 15 no mternational consensus as to whether courts
should apply a premafacic or a full mern- based review to ascertain the
tribunal's jurisdiction. [t submitied that the readimess to allow the arbitral
tribunal to be fully the master ol ity own jurisdiction and not Lo require it
to stay the proceedings pending the outcome of proceedings in a state
court is a mark of a genminely arbitration and the preferable way for
arbitration law practice 1o tlcwﬁlp in the future.

63 Sece the Arbitration and conciliation Act CAP ALY Laws of federation of Nigeria
2004
64 Scction 3 of the Act provides as follow
I A anv party do an arbiration agrecment commences any' dollon i court
with respect any matter which fs a subyect of an arburation agreement am
Party to the arbitration agreement s, af am time after appearancy and
before delivermg amy pleadings or taking anv other sicp i the procecdimes
apply to the court to stay the proceedings
A conrt 1o which an application is made under sabsection (1) o) this section
M if is satisficd (a) That there is na sufficient reason win the matier
showld not he referred to arbitration in accordeance with the arbitration
agreement (b) That the applicant was at tine when the action was
commenced and still remains readv and willing ta do oll things necessary (o
the proper conduct of the arbitration: Make an order staving the
proceedmgs.
See the following cases. My punormos Bav v Olan (Nigh ple o 2004) 3
NIVLR pt. 865 1 C.A: M Lupex v N O C &S hd (20031 ISNIWLR '
PLSH4 pH69S C: O S H.C v.Oaunsola (2000) TINIFLR prt 687 p 431 SL
City Eng. (Itdy v NI 1999) TINWIR pt 625 p 76.5C.
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