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RIGHTS AND R
JUMAN ENVIRONMENTAL PROTECTION: THE NIGERIAN

C()NH‘!'I'I'U'I‘ION FXAMINED

ny
AD. ADDULKADIN & A0, SAMBO""
INTRODUCTION '
I,

Everyone hos o right 1o live comf

: ortnble in his/her envir e
o numan being uses what he finds in : Rt tiadoed s
n

val and where he or she found now

hin Immedinte environment as n means of
renle onc by exploring or exploitin

ng or Inndequnte resources, he or she attempts

« B s o el Sro [: Ihtla cnvironment. The dominion that human
g cnta 18 nlso environmental ri s
an beings use, explore and ex ‘ i e Tt

nviro""‘c"' and leave themselves
c

to €

pln:lflhc environment, they create problem for the
and follow humans living i Vi
ulncmblc to danger and T e s o e
v

the side cffects of i T i

! £ the nctions,. The nctions of « f hums

odth ihe tions,, ms of some of human

being tnmper right 1o comfortable living of other beings in the <ame
viron

ment. Hence, therefore there is n need 1o protect the lives of cvrcryonc living in
cnvironment from _dﬂngcrs that can be averted and this colled for a riphl-h:i;:.rj
uPPmach to bl:c Pll'ﬂicc.ltlon of the E:nvirf)nmcnl. The right to life that every human being
s cannot be real or il cannot exist without the right 1o a conducive environment. This

papet mcrili‘fon:l rlnoconl:‘s against the background of the relationship between human rights
n.ﬂd the en

The issuc of the environment is today, perccived not simply as a narrow

U]ogicﬂl p}*oblcm of hO'W lo ensure a symbiotic and congruent inter-face between man
©d his cnvironment. It is more than that.! Its inner core has political, developmental,

iological and scienlific rt;miﬁcalions, all of which are anchored to the new concept
of qustainable development” In as much as some people have a right to explore the
environment, olh'ers also have right to live in the environment without suffering from
the harm that their fellow humans who are explorers of the environment have cansed.

1f we look at the development that are taking place through the intervention of
national courts in various parts of the world, we come (o note several things: first, the
court are moving the right to a healthy cnvironment up to the hierarchy of human rights

by recognising it as a fundamental right; second, the court arc defining the content and
_oture of the right to a healthy environment through landmark decisions.’

The late twentieth century has witnessed an unprecedented increase in legal
claims for both human rights and environmental goods. Never before have so many

ople raised so many demands relating (o such a wide range of environmental and
human matters. And never before have

legal remedies stood so squarely in the centre of
wide s

ocial movements for human and environmental protection. Though a state has a

* AB. Abdulkadir, LLB(Hons), BL, Lecturer Depariment of Public Law, Faculty of Law, University of lorin,
Nigeria

** A.O. Sambo,LLB(Hons), BL, Lecturer Department of Public Law, Inculty of Law, University of lorin, Nigeria.

1 Gee for example the Stockholm Declaration of 1972. ‘

2 According to the World Commission on environment and Development sustalnable Jevelopment is defined as

development that meets the nced of the present generation without compromising the interest of the futurs

gencration, '

1 Gee for cxample, Apirana Mahuika et al v. New Zealand (communication No. $47/1992, CCPRIC/TU/D/547/1993,
November 16, 2000; see also Iimari Lansman ct al v. Finland, Human Rights Committee, final decisions. 4,
CCPR/C/57/1 (1996).
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flght to devely k at nlao ensure ot the Interest of Tuture geoermtion ., s

Protec pment, but mu n 1t the optlony avallahle t futtee geaery, ™
tected su thint 1t dues not unduly restriot the of &

: e,

Nolving thelr problenis and stlafylng thelr ow valo

rolntlonahip hetween hutnen thpghts and e Y lre gy,

' righta prinoiples within an VIt

the need Tor nobnd p‘l”h‘]'m”,,n el P "

I

The ndvancement of the
Would enable the incorporation of Ilulnmln
SCope, such as anti-dimenslonnl standnrid,
proteet| £ viil ble groups 1t is apporent that enviconmentnl and by, Fiaghae ™
on ot vilnerable § ly recognlze the nerions impmet of 5 g, " "
inextricably linked As we Increnalngly recon better ploced (o ) W,
environment on humnn health and well-belng, we nre 3 . ‘I'h‘i- i) wljust enpy ""“’f:’-']
ardlicultul srgitioes b roll§GLGTT enhunced underatanding. VWY eventunlly I g y
(im0 ™ 3 | ronch (o denling with sotio.erompm.
the articulation of a more Integrated opp - -eomomye %
g the development of n austninnble rrea

environmentnl problems, encourngin d ferr ¢
g y nturnl econystemn, fe - k
preservation of blologleal resourcea nnd 0 4 for the yen f

enjoyment of both present nnd (uture generation.
< In detalla the relntionship between human rights ang

This paper exnminc .
poj Inctly, the extent to which environmental Fighty o
]

cnvironment. It also cxplorea succ nt: how nr '
recognized in the existing lepol rTAngemart e cnvironmental rights df"r""‘«*lrf

justified, and applicd in some jurisdiction
I DEFINING ENVIRONMENTAL RIGHTS

Definitional problems arc inherent in any attempy (g postulate environmey,,
rights in qualitative terms. What conslllulc. a satisfuctory, decent, viable, or hr:ahhd.!
environment is bound to suffer from uncertainty and nmbiguity,* Arguably. it may P~y
be incapable of substantive definition or, Prove polentially meaningless and in c”cc;i"-?n
like the right to development, and undermine the very notion of human rights.” At h-.-—;c'
may suffer from cultuml relativism, particularly from a North-South perspective :, L
lack the universal value normally thought (o he inherent in human rights. Yet [?'.én»-“"1
little international conscnsus on the correct lerminology of the concept.” Even -u:
Ksentini Report cannot make up its mind referring variously to the right to a healthy arrvi
flourishing environment or lo a satisfactory environment in the body of the report ang
then to lh‘?, right to a sccure, healthy and ccologically sound environment in the drgg
principles.

.The problem of defining such rights so ns lo satisfy diverse cthical criteria i,
complicated by the need to make them operate in a legal context. Merrills notes, righy,
must be determined in scope and consistent in formulation.® But how should ,
substantive cnvironmental right be defined? Which dimensions of the cgwronme:m are
to be protected and what degree of environmental change is permissible?” In a survey of
existing constitutional and statutory provisions relating to environmental quality, o

-

1},,;

* Alan Boyle, (1996), the role of intemnational 1luman Rights law in the protection of the Environment In Humay
" !g}iflls Approached to Environmental Protection. Clarendon Press Oxford, p. 50.
:lb‘d ' Right ( Alphen aan den Rijn,) 341,
Ibid; See nlso Dupuy, (1979), in Dupuy (ed.), The Right to Health as n Human Rig pt Rij ‘
Shelton, (1992), what happened in Rio to Human Rights, 3 YBIEL, 91-92: Pathak, in W‘::fﬂ{icd). gg::rm:m;, al
Change and Intemnational Law, 212-214; see also 1988 Additional Protocol to the Inter can ention on
Human Rights, Article 11. :
L ¢! Mcrri;sll?s, (1996) Environmental protection and llummrl rﬂigln.;:j cioluceplunl Aspects. In Human Righ
i tion. Clarendon Press Oxford, p. 25-41. ) ' ‘
2 Stgp;gzg‘%iu:‘;m"gw:ﬁgrm;: rgl::lrlgnmcm and Henalth; 1089 convention on the Rights of the Child, Articls
24(2)(c); UNGA Resolution 45/94 (1990); and 1961 European Socinl Charter, Article 11.
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-

inds o serles of adjectjyes

il
actually belng protecteg 1 R::‘l:::‘l o the word environment 16, describe what M€
satlsfnctory, ccaloplenlly ) te3 nre made 1o n clean, healthy, decent, viabl€s

) anced :
contamination ((-Uﬂﬂlllnllnn of by Sr! sustainable environment Pavieemment free from
(Constitution of I'l)ﬂup_nll i tor), o

r sultable for the develo nent of the person
1o nlag Chvinnged, = (e

The African )
geneml satiafactory e
that environmenta) p
ngainst each other, or

arter op Human and P

eoples’ Rights delineates the right (o a
: » their development.'! Doex thig require
ceonomic development should be balanced off
il . e balanced o
ier that (he Hght to o satisfoctory environment may only be

rocinl nnd econamic developrment?
. } ted the provition namowly to
refer mainly 1o pallution ab ik Py Y
12 3 Aement, by
offered.”” Similarly, L8 T

of interpretation could easily be
, + these include the ri
environment, a pollution. e el he right to a health

« and an environment in ecological balance.’
Why is the exercise

of defining so difficull? One reason is thnt 9
, < , ! precive
qunljll:tl:zch‘:::iicqutllzlillmll\c dimensions of environmental protection arc not readily
tran: o gn cnns.'MPrcovcr. technical mensures of environmental quality nre
mare €osiy Incomoruted within reyulatory ins
of genernl application.' B |

struments than in 2 human rights provision
definition. But the probl

yle notes that a substantive right may even be incapable of
¢m 1s not

merely one of conveying environmental standards; it
is also onc of agreeing to them '*

Even with such definitiona) questions set aside for the moment, other issues will
arise. For example, do environmental rights entnil a right to the prevention of
cnvironmental hnm_l or rather the right 10 remedy where such harm has already
occurred? 'Eu: India and Pakistan case law would suggest that both aspects are
recognized,™ b

ul most of the relevant constitutions and international instruments are
silent on the matter.

The question therefore is what is the way out? Is it possible to give a universally
acceptable definition of environmental rights? Michael R. Anderson suggests:"’

One way out of the definitional muddle is to ask what exactly,
constitute a violation of the right in a paticular context. The
question i3 of jurisprudential interest, but it is also a matter of
urgent concern among individunls and businesses that may be
subject lo litigation in jurisdictions such as Indin. Onc of the
problems with legal developments in India is that the precise
scope of cnvironmental rights is vague, thus leaving both
busincsses and environmentalists uncertain how far their rights

10 1bid. |
[fuman and People’s Rights 19835,
::Sﬁzt‘)}l‘: t:i:cri?ll(l:l?n:;;;;).llinvlmnmcntn}‘ erghf' lnm;h;am{!urnpcnn Unlon In Human Rights Approached 1o
i “larendnn Press Oxford, p. 89-108,
n E‘II;:LT::’rf‘\tr?J::s:;(‘,‘ﬁg‘;}gi.[i;?JrivIdunl Rights to Euvlr:nnmcnlnl Prolectlon in Indin In Hluman Rights Approached to
Environmental Protection. Clarendon Press Oxford, p. 199-225. ' e
" Michae! Anderson, (1996) ,Iluman Rights Appr?nchn ta Environmental lruzljccl on: An Overview uman
Rights Approached to Environmental Protection, Clarendon Press Oxford, p. 1- by ot
13 Alan Boyle, (1996) , The rolc of intemational Iluman Rights Iaw in ?udpml::g g; of the En
Rights Approached to Environmental Protection. Clarendon Press Oxford, p. 43-69.
18 Shehla Zia v. WAPDA ( PLD, 1994, SC 693.),
' Michael Anderson (n) 78 p. 11.
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M ditles oxtom! Vapue mul porly-dalined “Mw."”m"‘ ficyy
lend extenalve Nilgntlon, they wlso ke i, ._h".-_
ITET TP or communlty peaage (o make plates frp 1), f'.rf_u,,, b’

Iny)
) ”
H“{"h un“ Vl'lll. '--”llll‘W'lkl arguen that the heat formuulation of e Jlﬂof"n»r!h\} flon
Partiey)y, ] " WUl drave upon the exlating concepin of envirmmeal PoRulag, |
Pe0uce ‘;"0 “WVocates wn environmental tght which relutes explicitly 10 g, teg,' |
: ‘
S pollutaon control, and lnnd development * " ;
im[n.._.“,,'.

dcﬂnln An nllcnmllvc. preferred by Kiaw nnd Shelton, 19 to necept the "
deve] B un |den enviranment In abatenct terma, but o lef WPy wpyg o
op thelr gy interpretntlons, na they have done for innny other hurnnn Oty #1 i
i

n o controversy nmong scholara nw for whin COY oty
(O
Finre o

9
y ’
13
“' l“f.",\‘,"1 -

%

.

Mough there hna bee
rights should entail. However, one thing in clear; there 1a a univereal acee
Concept of environmenty| riphts, Therefore the best npprouch would be

Issuc or what environmental rights entail to the understanding of ench nnd eye,, ™
sed on what constitute human right, Indeterminncy is thus a probler,, *wr:h’f
o

neceszarily an Insurmouniable one.
HI. HUMAN RIGHTS AND ENVIRONMENT

We may not fully npprecinte why in recent times so much s

both ot the nationa) nnd intermntional lovels with regarda to the environment Unleg, ™
n,

)

until we understood the concepts of the environment.

People more ang more started to see that n ¢lean nnd healthy environy,,
essentinl to the realisation of fundamental human rights, such as the right o, I W
personal integrity, family life, health nnd development, This is because each h:.r'r’-
being depends on protecting the environment aa the resource base for all Jig, ™
\}rhcn: it started with mere linking human rights to cases of environmental tli."»!'u;;,{;‘,'"Ft
like the Bhopal and Chemobyl disasters, it has become morc acknowledged oy., M,

years that human rights and the environment are 5o inhcrently interlinked that o,
and hcalthy) environment is o human right.? :

At this time there are scvern| regional human rights charter (A frican Chartey
4.3 - . - ) - 9
other conventions like the Aarhus Convention, and m"'hib'
e

American Convention),?
national constitutions that contain an explicit pronunciation of a human right 15 (4 Clrg,
and healthy) environment.’* And late 2007, the General Assembly adopted the U:;

Dcclurau'on'on the Rights of Indigenous peoples, which proclaims “Indigenous F“wpl-‘-‘
have the right to the conscrvation and protection of the environment....” L

LA

being said up

1o
Ibid,
* Jan Glazewski, (1996). Environmental Rights and the New South African Constitution In Human Righn,
., p. 177-198, '

Approached to Environmental Protection, Clarendon Press Oxford
Environmental Law, 24-25; Shelton, (1991), Human Rights, Environmenta) Rigly,

and the Right to the Environment, 28 Stanford JIL, 10], !

2 Faced with the results of polluling and destructive nctions, man
regulations on environmental protection have been introduced in the
did not mention human rights in relation o environmental protection, but since the 1970°
rights and the environment have progressively been recognized.

) See the African Charter on Fluman and People’s Rights 1985, _
# See for example, the world }leritage Convention, the Beme Convention on the Consc'rvnuuu of.Empcxn Wildlig,
and Natural Habitats, the Convention on International Trade in Endongered Species, and Biological mvmgh

Convention, as well as the World Charter for Nature,

y intemational treaties and loeal Jaws -

second half of the 20® century. These y finy
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Human tighty hn

v
human righty approngl, 4, c‘cc;\ { fucus or
The United Nntiony Chingy

Internn '
P INme ) cmationnl Inw for VET ixty years now. A
c
righta Inw, wherepy the 8100

nikeg | ullnculm Wi anly Inteod ed lany nfley that
e beginning of _
'kl 8 ol modern internstional human
a rights based appronch i i:-'lm Declarntiun |y genern)
t

ly seen ng (he «tartin f

- 8 #pont o

The declary; "mental protectjon, "
Mion ry,

fundamental fght 1g I‘mmlntml neve

ml principles inchudj " ave (}
reedo, ' , N that “Mnan have the
environment of a qun“l)' thay - cqu"”l}' nnd ndequale conditions nf life, in nn
solcmn_rc!!punsihilny 10 prof T?Cl'm W life of dignity nnd well-being, and he hears o
generations ™Y’ el and improye the envi

ronment for present and future
Human righ

W and eny;
Wi
a challenge (o, or limilaliun ronmental aw have in commaon that they are both seen as
independence ang Qulonomy e lh.c 'md!“"nﬂl understanding of state sovereignty as
and more ncknowlcdgcd nv.}r FSPIte their separate |
inherently interlinke

nitinl stnges, it has become more
rentl d. To gl ' years that' human rights and the environment are
family life, healthy

N clear xample; the right to life, perronal integrity,
environment ng (1 ahd dc"elﬁpmcnl of ench hum '
¢ resource bas

an being depends on protecting the
¢ for all life.
Over the years, the inge

Mational community has incrensed its awareness on the
mental degradation ond human rights abuses, It
humap

is clear
rights nbuses are worsened by enviro

nmental
obvious reasons;

the exhaustjon

igrati itics of 5 s leads to unemployment and
emigration to citjes, Secotdls. it Natural resources leads employ
rights. Envi :

¥. this affects the enjoyment and excrcise of basic human

people who live in developing countries. almost
care services, almo
safe water supply. Th

i st a third of these people have no aceess to
2 irdly, degradation poses new problems such as environmental

refugees. Environmental refugees sulfer from significant cconomic, social-cultural, and

political consequences. And fourthly, environmental degradation worsens existing

problems suffered by dc‘-'CIODing and developed countries. Air pollution, for example,

accounts for 2.7 million (o

developing countries 2*

3.0 million of deaths annually and of these, 90% arc from

Environmental and humap rights law have essential points in common that
enable the creation of a field of cooperation between the two:
Firstly,

both disciplines have deep social roots; even though human rights law l:sf
more rooted within the collective consciousness, the accelerated process 0
environmental degradation

. n
is generaling o new environmental consciousness.
Secondly, both disciplines ha

ve become internationalized. The international cnmmutn;‘lyr
i . X 1 110
has assumed the commitment 1o observe the realisation of human rights and respec

] i i C-
the environment. From the Second World War onwards, the Mnmin-mhl?:tnimlthc
individual is of pertinence to the international community. On the other .

23 Gee the United Nations Charter 1945,
28 g1ockholm declaration, 1972,
1 1bid.

| of International Law,
1 Michael J. e, Promoting Political Rights to Protect the Environment, the Yale Jourral 0
Volume 18 Number 1, pgs. 389-390.

3 1pid.
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ey, PR ITITL Frmn—'h.,'__
n . sl o :

LINTY . hm“”"“ 0N by enviromental depradntion ""';l wiee and wounity

rllc Importance 0 the preseevtion of W“"I f e Sate-plonee LW,
" environment be Internationnlized, while Y4 (hitdly. Yeahy

Y hay become 4 concern of the Interuntlonnl mmmtmii'{‘ !

| D udveranlize thelr object of protectlon Hlummn iy

versnl gy

"
TRUL l"?;';;:r'lyf.x
romibility
. ’pa"ﬂf"
= e 9
' protection of the enviranment appears na every

(ln ned BUER fgy
i - n

Mhere 1y o Increaslngly tendency for environments

activiaty |

“ thern .
“l ,f‘ f'-"t L l!_;'.
AL he Interantio? Ay literma i,
; O work topether towird common ponla,”" At th mne <t

ntural gy

Mty between organizations sucl na COreenpence ":‘::.;;_IIL'""' W”IFU?“,::M”
Slnee both nina W teduce the reserved domain of domestic J;mcl. hertl wm,”.’.-' ,. -
the Uniteg Nationa Charter. ™ Similurly, at the tl"'"("“h;u-n'l amd privee "',':’:1;’]'*:4
restmin the exerelse of unaccountnble power by F'."“’”":";,,_ gronprs nre ':"i;,,.,,,&;,j
despite thejr dependence upon loen! movements and lﬁ‘:m may expect o 5F :
Mermational i scope and ambition, For (heso rensons, @

Co-operation between the two movements,

iphts ang
e ymnn fg
ahip between h "
According to Michael R, Anderson," the 'eln't:::;irulllﬂlf.'llfﬂl profection My be
cnvironmeny may be concelved fi1 twn waya, Flral,

: aded pliyaien)
5. Since degrle alt}

a standords, ¢ fe, health
€St as 0 meana to the end of fulfilling human r“‘,'::“nr the humnn rights lnr:’immcdimr:
Chvironments contribute direetly 1o Infringement® @ oy

And livelihood,

lion may constitul iable and
ncts Icuding (0 environmentnl dc!:':;::: The ci’culif_m of o .rc“,.,f [uture
violation of intcrnnlinnnlly recopnized human T]t-l hélp ensure the wﬂ”"?cl(?gcnom or
cflective system ol environmental protection wou ons, often including iN<'#
Benemtions as well ng ()e survival of thosc persons,

sources for
. iral re

i lintely upon natt

economicnllfv marginalized groups, who depend immediately upo

livelihoods ™

mflll rlg)‘lt1; i-'
. p mﬂ L]

; . cntal protection.
1eans to achieving the ends of conservation and cnv;:::::ion rights w?:i:
Thus the fi] realisation of a broad spectrum ol'!'lfsl ﬂn.cl second ¢ ironmcm"] ptmic;hnl
constitute g society and a political order in wh!c_h clmm.? for ';‘nl‘},ﬁs oW pmv:dc; e
are more likely 1o be respected.” A more nrphllmus variant o environment. an .
there is ang should be an inalienable human rrghl loa satlsfacloryl_r ctive manner. }':‘ulhﬂ
legal means should exist to enforce this riglft In 4 consistent and cflc rights which 13 :
terms, it is no longer the impact of the environmen on other human
law’s focus, but the quality of the environment j(se|f,

i ent has much in
Expressed in this qualitative way, a right to a decent c"v'mr:-";?:;rgc"‘cmmpm
common with other claims. Such as suslainable development © d relativity which
quity, and suffers comparable problems of Subjectivily, definiion, art:
make it inherently problematic for any notion of unjversal human righ

® bid
 1bid

. the
' . . to Environmental Protection in

See Roderick (ed), (1993), Conference Report: 1uman Rights Approaches

Commonwealth and Beyond (London,).

> .
See article 2(7) of the UN Charter, : —— [n Human
2 Michael Anderson, (1996) , Human Rights Approaches 1o Environmental Protection: An Overview
Rights Approached 1o Environmenta) p

rotection. Clarendon Press Oxford, p.2.
X Ibid at p.3,
* Ibia,

% Ibid,
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t“::::;::;:nﬂ::: :In‘l ci.whmmu:nlnl Inw have traditionally been envisaged as 79
d“‘““c 3 1 ; Pheten of rights, Lowarda the lnst quarter of the 207 centut/.
h(‘“'cw;:l |‘1c i"-;ll;-chlllnn umm.: that e coune ol protection ::i IlIw rfr;hf-,f;'n'f,fﬂ comild B

mol Iw SBILDE LN the finmewark, of human rights, which had by then been firmly
cslnh:i':ll:f\: ::::: r\]:l:l:lfl;:--:: 'lt:\:m““"“‘ Inw nnd practice. [Secaues of fhve many comple
t;::cl-hcrc are different viewn m:'im':h""" distinct spheres Interact, it is 10 be expeeted

0 appronch human rights and the envirorment’
The firt opproach in ope wh

cre cny : i wwribed mo N
qalble means of fulfilling human tighta I::JnnnrR:z;:l r;:::u::::”:“::::ﬁ:;\ lrw in
conccpt.lmllmd giving 0 proteciion thnt would help cn:mr-r: ;hr well-being, of future
encrtions 03 well s the survival of thowe who depend irnrnt:di:-ncl'; upon natural
rcsnurccs rﬂf their "VCHh(‘lﬂd. ”C'l‘c, the end iq rU‘ﬁ“iﬂ}{ humnan righta, and the route [
through cnvlm‘nmcntnl ‘l'-\;"'l. Klous Toepfer, Executive Director of the Uinited Mations
Envimnmcnl ’rogrmmme,

) rellected this npproach in hia statement to the 57 Seation
of the Commission on Human Righta, 11 sajd:

H““_"‘“ rights cannot be sccured in a degraded or polluterd
cnvironment. The fundamental right to life i threatened by soil
degrudation and  deforestation  and by exposures o loxic

d‘c“""mlﬂ. hnzardous wastes and contaminated drinking, “water.
E“‘flmnmcnm\ conditionsa clearly help (o determine the extent to
which people enjoy their basic righta to life, health, adequate food
and housing, and traditionn! livelihood and culture. 1t i3 time 10

recognize that those who pollute or destroy the natural

cnvironment are not just commilling a crime against nature, but
. . a <
are violating human rights as well >*

The sccond approach places the two spheres in inverted positions- it states that
sthe legal protection of human rights is an effective means to achieving the ends of

i . i z i 2 |
conservation and environmental protection.” The second approach therefore highlights
the presently existing human righta as n route to environmental protection. The focus is

on the existing human right, In this context, there exists a roging debate on whether one \
should recognize an aclual and independent right to o satisfaclory environment as \
Jegally enforceable right. This would obviously shift the emphasis onto the environment

l
and away from the human rights. These arc the subtle distinctions between the two ways
in which this approach can be taken.

A third approach to the question of human rights and the environment is 1o deny
the existence of any formal connection between the two ot all. According to this

approach, there is no requirement for an cnvirum‘%cntul human right. The argument goes
that since the Stockholm Conference in 1972, international environmental law has
developed to such extents thut even the domestic environments of states has been
internationalized. In light of the breadth of environmental law and policy. and the
manner in which it intrudes into cvery nspect of environmental protection n an
international sense and notwithstanding the concept of slates sovereignty, it is argued

3 |n resolution 45/94 the UN General Assembly recalled the language of Stockholm, stating that all individusls are

entliled to live in an environment adequate for their health and wee-being. The resolution called for enhaneed
efforts towards ensuring a better and healthier environment.

3 §7™ session of the commission on Human Rights in 2001.
' ¥ Ibid.

40 gee the Stockholm Declaration of 1972. That is, U.N. Doc. ACONF.AR/14/Rev. 1 at3 (1973).
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h Principle 1 of the Stockholm Declarntion ished n foundntion for linking

man rights, health, and environmental prolcction,
Man has the fundamental right 1o freed
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conditions of life, 1
lifc of dignity and well-being.*?
dness of the idea of

There has been a great deal of debate on the theorctical soundncs:
hum“_" right or rights to a satisfactory environment.”? For on¢ thing. there can
occasionally be a conflict, or tension, between the established human rights .ﬂﬂd the
protection of the environment per Se. There are circumstances where the full enjoyment
of the rights to life, to healthy living and to oncs culturc can lead Lo the dC_PlCthn of
natural resources and environmental degradation. Nevertheless, clearly there 1S 2 prima

ment a human rights issue.™
man rights and

facie rhetorical and moral advantage in making the cnviron

estnbl
declaring that:
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There has been a simultancous increasc in legal claims

env.lmnme"mj goods, which is a clear reflection of the lin

environment and the dependence of human life on the environment. .

IV. HUMAN RIGHTS AND ENVIRONMENTAL pROTECTION IN INDIA
AND LESSONS TO NIGERIA

More'thz}n 100 constitutions throughout u
and healthy environment,*’ impose a duty on the

je world guaranicc 8 right to a clean
ironmental harm,

statec to prevent cnv

man Environment, 16, June 1972, U.N. Dec.

4
Stockholm Declaration of the United Natlons Conference on the Hu
‘nvironmental Protectlon (Oxford,

A/CONF.48/14/Rev. 1 at 3 (197
2 1bid, (o
fp:;ﬁ;'or example, A. Boyle and M. Anderson, Human Rights Approaches (o I
i X
Margaret Demericux, Deriving Environmental Rights from the, Ruropean Convention for the Protection of Human
» Rights and Fundamental Freedom 21 (3) Oxford Journal of Legal Studies 521 (2001).
Examples lqcrudc; Angola (alf cltizens <hall have the right lo live in a healthy and unpaoliuted environment, Anticle
24); Argentina (all residents enjoy the right to live In a henlthy environment, Article 41); Azerbaijan (everyone has
the right to live in a healthy environment).
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c:,ﬂ;l alt constituliony "‘I“lﬂcd ":I ’l‘uhl 0 n clean nnd IlL’ﬂI‘lll)f environment. including
1 ensingly being enfypeeg by ‘-‘un e 1992, The canstitutionnl righta granted 810
Js 10 €XAMine the pryey|. Urts. Tor flye purpose of thi. f tesenrcher

n Cllcey | lurisdiciion 1 poze of this project, the tesearche

siction

€ N :
I ference to Colombia, Cgyy, Rica, A ko Indin, Nrazil, South African and also
N Atgenting and Eeugdor

+ 8 Berjey of

In Indlan, for example

0 penlth CONCEMNA causey by industrin| _Judgcmcnl between 1996 and 2000 responded
lssu"‘l orders to cense opemyigng '™ pollution In Delhi. In some instances, the courts
orders o the principle that hc:lnl.|l| i . ndlf‘“ Supreme Court has based the closure
5v.|ﬂ"”'mB health problems due g m"m-inﬂf Primary impartnnce and that residents are

n.
Probably more than

n -

rosfcl'\'.‘d an cxiensive npg in?I}[;\:::[}']cr Junisdiction on Eanth, the Republic of India has
s after the onset of public .'v¢ Jurisprudence on environmental rights. Fifleen
resenting cnvimnmcnlnl clnim.:nlmml li-“mtlinn, it Is now common for lawyers

ts rather than the more traditjo, O W in the first instance to the terminology of
Court ruled that every Individyg |n"I Riles of tort and crime. Not only hns the Supreme
rec water and air,*® by it hng be ’ﬂ-‘l.ll fundamenq] right to the enjoyment of pollution
mmmgcmcnl nccording to thjg lc(:t] Willing 1o resolve complex matters of cnvironmental

: and : : :
remedies (0 accompany the neyy su'bsumq?“:i :;‘;}"tiﬂncd a series of innovative procedural

Since 1985, the
jghteen major r.lct:isit:mqsuopr:.'c me Court and the High Courts have produced ot least
CIun:h about the promises nndchimnmc"'“' rights. Because these judgements reveal
::nnvironmcntnl protection, they ?nmb']cms and problems of human rights approaches to
¢ vironmental rights, erit close attention from both advocates and critics of

(Forty Second Am 49 o explicitl
: i "y mendment) Act’ of India explicitly
mwmz: ?;mn:cn;n ; Pfostgcuon and improvement I)IS part of State policy through
heed €' 8(A).” Aricle 51A (g) imposed a similar responsibility on

every cilizen to protect and improve (he natural environment including forests, lakes,
rivers .a"d mml'ﬁ? and to have compassion for all living creatures.”’ One of the main
objections 10 an independent right or rights to the environment lies in difficulty of
deﬁniﬂoq‘ It 15 in this regard that the Indian Supreme Court has made a significant
contribution. thn a claim s brought under a particular article of the constitution, this
allow an adjudicating body such as (he Supreme Court to find a breach if this article,
without the need for a definition of an environmental right as such. All that the court
needs l_o do is V{hut It must in any event do; namely, define the constitutional right
before It Ac?ordlngly » & court prepared to find a risk (o life, or damage to health, on the
facts before it, would set a standard of environmental quality in defining the right
litigated. This is well illustrated by cases that have come before the Supreme Court, in

——

* See for example, the constitution of Angoln, Argentina, Belarus, Belglum, Durkina Faso, Cameroon, Cape Verde,
Chad, Chechnya, Chile, Colombia, Congo, Ecundor, Finlasd, Georgln, Ghana, Tungary, India, Mexico, Niger,

Namibio, Portugal, Russia, Romania, Sao Tome, Saudi Arabln, Slovakin, Ukraine, Zambln.
17 See M.C. Mctha v. Union of India & others, JT 199,

‘% Subhash Kumar v. Bihar AIR 1991 SC 420, 424,

9 gec the Constitution (Forty Second Amendment) Act, 1976.
0 1bid.
Y 1bid.
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Lai Sahky,»
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that right (o life guaranteed by anigl,
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AIR 1985 5
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" 1 Lal Sahy v gy,
Subhash g, "/nlon of Indiq AIR |
% Ibid “mar v. State of Bihar, AIR 193? Dsg(f' 2’;80.
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o There I3 I'edernl E"Vimnmcmr:t:u,"""m“mcm study of n project before ita take
oll- (ment of Pcrlrolcum Resourcey ‘:fl!l folection Agency Act® which empowers the
pe lutions™ dischargeq -lh‘INl lhc‘ Principal responsibility for removal of oil
p;lﬁv": ¢l has this been done? opp ;o X nisli.crmn environment," prompting the question,

i v ) ;
ho‘l ibits the pollution of seq wyyey i - E"0le Water Aci™ is alsa anather law which

1 ‘ in i
I"r,con,-cnlion of Pollution of (he Sea by O:Fif’"‘“ﬂc to the Intemational Convention for the
some others include, O p:

oy Ipcl
empowers the Minister o, F)‘é'lnc A

othe ation of pollution off' wy(er

N €l (2004), Petroleum Acl.”” which among
ve coum:um Resources (o make regulations for the
P ouS environmental degradation oee. and the atmosphere, However, when ever

1 Otcum f . . . ]
gehn (hesc laws taken a flight 17 A thet. the question tha lingers in mind is, where

. ]c L 5 ;
hﬂd ofill walt answered. orical question which has not been answered
pn

Turning now 1o the Nigerian Cons

Onsﬁlulion of 1960 all through (g the 1999 litution, starting from the independence
¢

or the other (o the enyir, constitution, there has been attention paid in
of® ive list in the 1960 constitygje nmen. For instance, items 22, 25, 28, 40 of the
- ¢ law on environmental prn:LEl(i]:wm the safety of the environment. The power
L%UTONW federal and regional Jeve], " imong others was vested in the legislative

963 constitution inher
tilu’:-il:l:1 lThC 1979 Con!s(:;:u’l?:zr::lr?:jugr CEVi“’"mcnlnl provision of its predecessor
pshfUEEEs ===, : a basis for effectj g that
intc.rnallonnl environmental trea(jeg could be pussed into :;‘I';lfn Ilrl‘;{:;lvy obligation so

The 1999 conslitution, which ¢q
arkable achievement for Nigerian ¢

T i n Tl i L 42E el il rovis
i . Cclives and directs I ) .
IS[::ciiOﬂ 20 provides: d directive principle of state policy.

m[.: into force on May 29, 1999 is said to be a
nvironment, For the first time, the constitution

4—"'-_-__7 .

@ gee cap 26 Laws of Fedcration of Nigerin, 1999,

8! fbid.

#1 gee section 2 of the AcL.

o Cap 131 Laws of Federation of Nigerin 2004,

# gee section 13 of the Act.

o i o 16 of the Off Navigable Act,

¢ gee section 10 ot Lhe avigable Act, Cap 337LFN 2004
# Gee Cap 350 LFN 2004, ! ’

 see U Provisions of the chapter Il of the Constitution of the Federal Republic of Nigeria 1999.
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The
it 8luate shall protect and Improve the  envirang, "
. Runnd the water, nir, lnnd, forest and wild life in MNigeria ™

The

Stag Congy

ulllng thay the 5 il\;lLun |“I"“‘ hns re-enactment of sectlon 16 (m) of the 1979 copy,,

o Om apgy h"l"pi Shall ensyre that ita economic pulicy secure the maximum we r"’q

rppuﬂun“}..m incsy nfc\'cry cltizen on the basis of social justice, equality, Mty rer.,.'

IS¢ Cme |ml i In line with principle 3 of Rio Declaration 1992, which foy 3
TBe dc"'cloi"ncnl needs with environmental concern. o

T '
quite Unf]'gr;lul:-]cn:?mn therefore is, [low Justiceable ia the pm\'i_':it'm of section 2y, I
. { 6 © that the same constitution which recognize rip:]l 10 gy
juris iction of[h“nc hand, also makes the same prnvlsfmn nol jusliceable hy ””'“in’
apler tw € court in respect of any matter concerning the legality of the anvhir_;:
sio 0 under Which the above section fall into. This is made very clear from he
N of section 6(6)(c) which stntes:™ )

The judicial powers vestéd in nccordance with the r“":v.niny
provisions of this scction :(c¢) shall not except ns nlhcr\ui.h'

provided by this constitution, extend 1o uny issuc or questigy, X
to whether any nct or omission by “"Y.J“(!'cml dcc“"’," 9
conformity with the fundamental objectives and d"CCIivc
principles of state policy sect out in chapler I of thiy
constitution.”’

l}" short, by the provision of Section 6(6)(c) no m““_}" r_sligcnn' 13 alloweq lo
venture in to the question as to whether any activities within Nigerian tcrnlolr;]cs AMayy,
to environmenta] degradation. In other words the notion of cnvironmental righy ;o

unknown to Nigerian law.

provij

In Nigeria, the 1999 constitution does not expressly provide for a right to a C!can
environment. The protection of the right to life under section 33 _chOmP:'SSlC}:f lhtf f
to good life, says Taofiq Ladan. Whether the court in Nigerin will tuke to this ";Icw i
another ball game as has been done in Indin. Most cases decide in N'SE"“‘“‘;" stlent op
whether environmental degradation amounted to a breach of fund{xmcnlul ;ﬁ ]ts Or Tigh;
to healthy environment. The best our courts have been able to do is to o Is moncll
damages to the victim of environmental degradation without uddrc5§lng the Q'UCSEInn
whether same constitute a breach of fundamental human rights and without taking iny,

consideration the interest of future generation.

VI. CONCLUSION

Nearly, all global and regional human righ'ts bodies have c?(rllml:lﬁ:i;l"lhq l;lnk
between environmental degradation and internationally gunrt.mlc; ht h “.nﬁcf'
including the right to health. In nearly every instance, the complaints mug.“ll blmc ‘h“
based upon a specific right to a safc and cnvimnmcqlul!y sound cnvnroll;;‘l‘l 'l‘ilcuc T ?r
upon right to life, property, health, information, family un.d home : IL. 1‘, : ases
demonstrate several benefits of using onc or more of lhlu nghls. bascc ulfp?_ ac u:'; to
environmental and health problems. First, the cmphm;l.s on rlghls'u[;. 1‘nvulrlr]mlu:un(i
participation, and access to justice encourages an integration of dcmOf.rn ic va c; an
promotion of the rule of law in broad based structure of governance. Experience shows

% See section 16(b) of the Nigerin 1999 Conslin_nion.
" Constitution of the Feder! Republic of Nigeria 1999.

" 1bid.
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