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Copyright of this Journal rests with the permission of the Department of ;
Business Law, Faculty of Law, University of Ilorin, Ilorin, Nigeria. No
article in this publication may be produced in part or in full or stored in any
form without the consent of the copyrigtht owner.

EDITORIAL COMMENT

The University of llorin's administration is making a giant stride to take the
university to a higher level of academic standard. The Department of
Business law is availing itself of this opportunity in a number of ways
which includes coming up with this Journal. Unilorin Journal of Business
and Corporate Law .

The journal is designed to promote scholarship in the area of legal studies.
This maiden edition of the journal contains well- researched articles on
different areas of Business law. The edition explores articles that provides
timely and timeless insights into the essential culture and values of
business and corporate law research and reasoning. The 13 articles in this
volume draw on several aspects of business and corporate legal
Jurisprudence and specialised frontiers of law.

The debut of this maiden edition is made possible by the untiring efforts of
the editorial board (internal and external) and of course the unquantifiable
valualpal.e eommcnt:s of th_e scholars who reviewed the various manuscripts
submitied for consideration. We appreciate these sacrifices.

F::"__i_aii'}’; it is 111113’ h-::Ec that all thedi'ss.ucs- cum questions raised in various
artic well as the recomn :

S0 i) ot et iionof s Ulore Toums ) M
sedhtiseede | nilorin Journal of Business and
Corporate Law.
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Prof. Saka Muhammed Olokooba

Editor -in-chief, H.0.D. Business law
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SE “TING THE ALIEN PARTICIPATION IN THE NIGERIAN
TELECOMUNICATIONS INDUSTRY

Dauda A, Ariyoosu

Abstract g

[ hile stressing the need for a viable regulation in the re.’ecammun.ican_on
sector: this paper examines the legal requirements for alien participation
m the telecommunication industry as contained in the Nigerian
Communications Act and other relevant laws with the attendant setbacks
el limitations. The information used in this paper is sourced from the
\ieerian Communications Act and other statutes regulating foreign r
participation in the economic clime of Nigeria. Notable statutory
mstrments and internet materials are also used as secondary sources of
mformation. The paper found that despite the huge benefits ihe
deregulation of the sector has brought to the nation's economy, foreign
participation in the sector is not without imminent odds, thus endangering
the fiture hope of foreign investment in the sector. Based on this finding,
the paper recommends that policies and regulations on alien participation
wt the Nigertan telecommunications industry must be transparent, stable
wid conducive for foreign investment (o strive,

heywords: Telecommunication, Alien Participation, Deregulation,
I iberalisation
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Introduction |
Nigeria is the largest country in Africa, with its over 158 million
population. It accounts for 47% of West Africa's population and it is the
biggest oil exporter in Africa, with the largest natural gas reserves in the
continent. The couniry also has a large reserve of human and natural
resources, and is poised to build a prosperous economy, significantly
reduce poverty, and provide health, education and infrastructure services
lo meet its population needs,™

To this end, Nigeria has made commitments to improve its |
cconomy, through broad-based approach, oriented primarily towards the |
domestic market, and driven by strong performance of the agricultural, |
trade. telecommunications and manufacturing sectors. In fact, the
goyernment has expressed determination to make job creation central to its
cconomic strategy and has specifically targeted the Information
Communication Technology (ICT) sector, among others.™'

Privatisation of the telecommunications sector by the Federal
Government of Nigeria is a direct measure aimed at liberalising /
deregulating the sector to which foreign participation in the sector is
encouraged. © The purpose of deregulation is to allow capable hands
through private sector participation and global trends towards|
liberalisation,™ to which the foreign participation can provide the
necessary scheme and financial viability.

| Foreign investors are conscious of the abundant resources in
Nigeria, which makes it a strategic market for all manners of investment. |
With the country being the most populous in Africa and the 7° most.
populous country in the world, Nigeria remains the largest market for all
manners of products and investments. ™

ILis observed that an efficient and widespread telecommunications
network is increasingly becoming a necessary infrastructure to utilise and
develop various technologies, and to achieve both economic and social

“World Bank, 'Economiv Overview a_nﬂ . . .
Performance'<hip:/mmina orldbank.org/en/country/nigerin/overyiew> accessed on 06 May 2022

M ibid.
U Templars Law, Tnvesting in Nlgerian Telecommunieations Sector® <http://
. lin.comymedia/investing-telecom-nigeria.pd(> accessed on 08 June ng‘ Www.lemplars |
" 1k, . _

“* Lovells. M, 'Foreign Investments In Nigerla-Preliminary Legal Issues' |
<hitp/iwwwgoog Eﬂ.’i!'ﬂﬂll.‘l':l]-h“pW.'H’.Wml]_.'lIlll_l_l]lﬂ.ﬁﬂﬂlhﬁr?}ﬂﬂ!lL;_‘“ts accessed on 07 June .
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%y ‘goals.” Hence in 1992, the Federal Government under the military
" idministration of General Ibrahim Badamasi Babangida embarked on
market oriented reforms by partially liberalising the telecommunications
“sector, in order to enhance the effectiveness of the activities of the sector,

¥ 1Especmlly when the Nigerian Telecommunications Limited (NITEL) had
:been unable to satisfy the demands of the sector in terms of expansion and

quahty
';i The Nigerian Communication Commission Decree (NCCD) was
» promulgated in 1992 and became the main legislation governing the
+ lelecommunications sector. The Decree set up the government regulatory
pane: Jagency in the telecommunications sector - Nigerian Communications
_Commission (NCC), which regulates the sector by the supervision of the
_Federal Ministry of Communications. The NCC accredited foreign bodies
3 and provided type approval for telecommunications equipment and
facilities for use in Nigeria. With the full liberalisation of the sector in
1999, there 1s an increased growth in the service sector of the country. By a
~ data recorded as at October 2013, Nigeria's active phone lines hit 121.8
‘million representing a growth in the sector.” As at April 2015, the
" telecommunications subscribers' data shows that there are 196, 941, 125
- connected lines, out of which fixed lines are just 371, 978 lines.” By August
- 2023, the Nigerian Communications Commission confirmed that the
. number of active mobile subscriptions hasrisen t0 220,715, 961 million. "
' Foreign participation in businesses in Nigeria is a direct response
o the liberalisation of the economic sectors in Nigeria, including the
. telecommunications sector. Itis, however, subject to certain enactments.
» Despite this, the NCC Act did not generally address several areas of law
.“that effect telecommunications and which naturally touch on the process
and practice of foreign participation in the sector.

.1..I

3 _ Tripod. "Telecom Pricing: Consultatien Paper on Concepis, Princl
' .i,'_,' -::hll:p /imembers.tripod.com/~india _ﬂﬂlpxnum.htmb I:'ccmud &I:llelslflllil:::;:l;ggllnmﬂ
: ‘Mawali M.A, 'Liberalization of the Telecommunications Sector: A crltlcal Review' Journal of
¢ Rescarchin National Development, 7, No 2, 2009
%= <http:/fwww.transcampus.org/JORINDY 7Dec2009/Journ
.© ' o020 January 2022, PN, {SVINO2DEc200930 htmi > aceessed
« " Natlonal Dally, 'Nigeria's active phone lines hit 121.8 million’
> <htip:/iwww.ncc.gov.ng/index.php?optlon=com _content&view=article&id=1330:
-~ ¢ 28th-january-2014-nigerias-active-phone-lines-hit- ~1218-million & catid=86:car-
"L‘.- htatlﬂnu:- umsﬂl on 25 June IHI m

inational-dally-
edlapr-

e P =% . - -Gnn?n e U DS E
Frtm:is Ugwu, 'ngerla sﬁmlve Mobile subscribers hit 220 million® -i:u:u;;u lzji;tmhtr 2023
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5 "-w Alien Participation in the Telecommunications Sector in Nigeria
Foreign participation or foreign investment in the Nigcnan
relecommunications sector 1s tantamount to an alien pamcnpatmn ' An
alicn is defined as a person or association, whether corporate or
unincorporated, other than a Nigerian citizen or association.’
Furthermore, ‘subject 1o the provisions of any enactment regulating the
rghts and capacily of alien to participate in or undertake trade or
bustness, an alien ora loreign company may join in forming a company'. J
oreign participation is, therefore, allowed in the telecommunications
sectar as same does not fall within the negative list.® There are
procedures stipulated by law that serve as regulatory procedures for
loveign participation in the telecommunications industry in Nigeria.
Procedure for Alien Participation in the Telecommunication Sector
Foreign participation or investment in Nigeria must satisfy
curtinn requivements. The company must be registered in Nigeria as a
viable company under the relevant laws. While the Companies and Allied
\Matters Act'” makes provisions on local incorporation, the NCC also
stipulates procedures on licencing and other requirements. Other areas of
law which are applicable to foreign participation in the sector are also |
discussed. |
| l.ocal Incorporation ‘
: A-foreign Company that intends to carry on business in Nigeria
shall take all necessary steps to be incorporated as a separate entity, of
which only upon doing so shall it be entitled to operate in Nigeria.
lfenee, @ loreign telecommunications company must be registered in
Nigeria asacompany 1o beableto carry on business in Nigeria.

Peiinn Mgeria, 'Legal Hl..qllll‘ﬂl'IEII for Investing In Nigeria' < huip:/ipri
reguirements-for- ﬁlll..!l.l“;.,-lll nlﬁqﬁ.ﬁ}- icnmm% on Iﬁlune 1.‘”1“ pr “tml*rh"tnm*nﬂnflil-
S Companies and Al \lnttm“&u 2020, section 868 (1).

Ihidl. section 20(4). i
" Seephe Nigerian Investment Prometlin Commission Act, Cap N1 7,
Nigedia, 2004, sections 17 and 18, ‘inﬂhlfe(:l of NIPC Act deflnes ' “'l?:;:’i T{;:{'::; 'h'f:ﬂ#‘ltfw;
seetors of inyestment prohibited to both n and Nigerian Investors, that |5 - i Liuse
W, i unition, €1 (h) Fmducri-nn uhmf dealing In narcotic drugs and ps {h'}tﬂmiluttion of
xulhlllln'cl*ﬁ“ (.:'_l pﬂﬂtuﬂlun KH lmlillrr and j rnmmt:q.- WEATS and accoutrem 3’: |“ Lot
ol the Police and the Custoni, Immigration Prison Services: and [d} hﬂl 1 Including those
Festerul Eavcutive may., from time to time, dete s such ather items as the
. mnpﬂlliﬂcind Allicd Matters Act. 2020, ml[n'rﬂg (.

Chid.
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A company may, however, apply for an exemption from
registration if it falls under certain stipulated conditions. Also, the
provisions of CAMA as relate to corporate personality are equally

applicable to a foreign company and as such it can sue and can be sued once
incorporated locally,"”

A foreign telecommunications company may, therefore,
incorporate a Nigerian branch or its subsidiary, of which a solicitor can be
empowered in this regard through a Power of Attorney. The Power of
Altorney is to empower the salicitor to act as an agent, and in which case
hisservice lapses at the end of the registration formalities, "

Requirements under the Nigerlan Communications Act

The NCC is a creation of the Nigerian Communications Act.”” The
ssion is allowed to make rules, regulations and guidelines on many
subjects of telecommunications. It can also hold public enquiry on the
subjects, while taking into consideration the findings of the enquiry.” The
NCC may review the rules as and when due, and the rules, regulations and
guidelines so made can be repealed and varied subjects to public enquiry, "
This ultimately reflects the main objective of the NCC, which is to
. establish a regulatory framework for the Nigerian communications
e industry and for this PUIPOSe o create an effective, impartial ang
. independent regulatory authority. Its objective is also to encourage local
and foreign investments in the Nigerian communications industry and the

. introduction of innovative services and ractices in the i I
'atmrdance with international best practises and trends. azidlu?‘::;iglz
mvestments in the Ni gerian communications industry and the introduction

.~ of innovative services and practices in the industry, in accordance with
intemational best practices and trends

T

" Ibld, section 42,

Otubu.A, "The Regulntor and the Regulated: An Examination

_I;fmmmunlullnns in Nigeria' <http://www.unll
225

; ."i:_‘ﬁérlgfn Cnmmunltnllmluétm, :hugf;FJ. :
shttp:/iwww.nee.gov.ng/Index.php option%3Dcom d : !

| Qd%ID128% 36k e DAt R 3 optlo 08 June, 2092, " 72 261a5k%3Ddoc_downlondvs 26

Ibid, section 71, : :

£ " Ibid section 72.

NCC. 'P_I;jqﬂirﬂ ﬂf.th;ﬂ N:_,I:{" = '

<http://www.nee.gov.ng/index.php?optlon=com content&vi

accessed an 30 February, 2023, P o nidy m—nrtl:le&ld-ﬁ‘.'&lumld-ﬁ-i:

Commi

of the Legal Framework for
q.enu.ugfupendm.phpb accessed on 07 Jupe
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A foreign telecommunications company musl possess a lic.ense of
operation issued by the NCC > The NCC also involves in the granting and
ronewine communications licenses whether or not the licenses themselves
prm‘ldc}ﬂr renewal in accordance with the provisions of the Act. It also
monitore and enforces compliance with license terms and conditions by
licensees. It also proposes and effects amendments to license conditions in
accordance with the objectives and provisions of the Act. Fixing and
collecting fees for grant of communications licenses and other regulatory
services provided by the Commission are also part of the Commissions
statitory responsibilities, Thus, NCC has given licenses to digital mobile
phone operators and several private telephone operators. The main
licensed operators include: Celtel (now Airtel), MTN Nigeria, Etisalat
(now Ymobile). Multilinks, Starcoms, Intercellular, Visaphone, Reltel,
MTS ete,” Various ‘categories of license can be obtained by a
lelecommunications company to function in Nigeria.”

A foreign lelecommunications company may participate in a wide
runge of telecommunications services.” The National Policy on
Telecommunications in Nigeria provides that the goal of the policy is to
chsure total liberalisation and privatisation through private sector
development in the telecommunications sector. Chapter Four of the Policy
provides that licences may be issued by public tender invitation,
competiion bidding and others, through international and national
advertising process. Obviously, this is to attract foreign investors to
participate in the telecommunications sector in Nigeria, Chapter Fifteen
provides for an international perspective of which ‘international
cooperation' is emphasised. International organisations are said to be
I important as they provide suitable vehicle for the achievement of the
objectives of NCC and that bilateral arrangement can be

* Nigerian Communicativns Acl. sectlons 10 and 157, See also NCC, 'Functions of the NCC'
<htpdiwww,nee.govang.index.php?optlon=com_content&viewsarticle&ld d=§4>

aedesyed on 20 February, 2022, Eid=od A ten)

- EHY, "Doing Business in Nigerin' <http:/iwww.glessen
Pricdhergihk.delinkableblol/glihk24/Geschaeltsberelche/Internationald

., Doing_Business_in_Nige ri_l,-dltal.jlglih nccessed on 14 June 2022, ownlonds/2278318/ 2 dwe

" see lemplars Law, 'Tavesting in Nigerian Telecommunieations Seetor’.
Lnformation Services, "Telecommunications in miﬁ. - Regulation’ ' See also Mbendi
<hupinww.mbendi.com/indy/cotl/tlem/alng/p0010.htm>accessed on |

" See the ‘National Policy on Telecommunications.' Lot 0N 2022,
<htpisnwwresearchictalrica.net/countries/nigeria/National> aceessed on 12 June 1022
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" It is emphasised that the regulatmns of NCC can make a
prﬁ!mmd difference when entry and pricing is effectively regu lated.™

Nigerian Investment Promotion Commission Requirements
Investment promotion is defined as an effort by a government to

‘communicate the nature of the country's investment climate to foreign

investors and to persuade and assist these investors to invest or re-invest in
the country.” The Nigerian Investment Promotion Commission (NIPC) is
dircetly responsible for investment promotion and its co-ordination in
order 1o boost the foreign investment in the country and the economy in
seneral,

The NIPC Act” provides for the registration of a foreign company
asapre-requisite before operation.” A foreign company must be registered
with the NIPC and complete the registration process at the Corporate
Affairs Commission (CAC). A foreign investor in an approved enterprise
Is guaranteed unconditional transferability of funds through an authorised
dealer, in freely convertible currency, be it dividends or profit (net of taxes)
attributable to the investment; payments in respect of loan servicing where

<. 4 foreign loan has been obtained; remittance of proceeds (net of all taxes)

and other obligations in the event of sale or liquidation of the enterprise or

* any interest attributable to the investment; or total repatriation of capital,

should the investor choose to relocate elsewhere. Applications for business
permit and expatriate quota, among others, are made to the NIPC.
Furthermore, no enterprise shall be nationalised or expropriated by
any government of the federation, and no person who owns, whether
wholly orin part, the capital of any enterprise shall be compelled by law to

" Ibld, Chaprer 5 of the policy is on Restructuring and Privatisation and it emphasises the goal of
the policy almed at increasing private investment as a phllosophy that will lead to future
developmeni of the telecommunications sectar. Private sector development Is to attract foreign
participation.

" Auriol E. "Telecommunication Reforms ln Developing Countries <htip:/ineeo.univ
tIsel.r/1575/1 /telecom.pdf> accessed on 13 June 2022,

" Babatunde K. A. et af, 'Nigerian Investment Promotion Commission and Forelgn Direct
Investment In Nigeria® Kuwait Chapter of the Arablan Journal of Business and Management
Review<hup:/iwww.arabianjbmr.com/pdivKD_VOL 2 _9/3.pdE> accessed on 10 June 2022,
NIPC, 'Foreign Inyestment! Requirement and Protectlons’

<hup:fiwww.nipe.gov.ng/important%2520document/FOREIGN Y2520INVESTMENT

 %2520REQIREMENTS%2520AN D%2520PROTECTIONS.doc> accessed on 10 June 2022.

' Cap N117, Laws of the Federation of Nigeria, 2010,

“NIPC Aﬂ. section 20.

191
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jender his interest in the capital to any other person.” Also, the |
~wovernment cannot acquire the interest of any company unless for public
purpose. bul with fair and adequate compensation and a right to access to
the court. ol which the compensation is made without delay.”

A foreign company not willing to register or incorporate a
company in Nigeria can purchase shares in a Nigerian company in any
convetlible currency. this is in addition to various NIPC incentives.”
Requirements under the Investment and Securities Act

A Toreign telecommunications company can either invest through

the Foreign Direct [nvestment (FDI) or the Foreign Portfolio Investment
([P FDI is @ means of foreign ownership of productive assets and
habilities which include factories, mines and land, while FPI involves the
purchase ol stocks and bonds in the exchange market by the foreign
telecommunications company. Thus, if an alien wants to invest in the
shares ol a company. whether public or private, he can do so through
Foreizn Portfolio Investment, However, FDI is recognised as a measure of
uiow ing economic elobalisation.™ Part 2 of the Investment and Security
Acl. 1999 (ISA) provides for the functions of the Securities and
Exchange Commission | SEC)." However, the Federal Government of
Niweris (FGN) sets (o review the Investment and Securities Act to enable
e Chamman of the Investment and Securities Tribunal to be rated at par
with judges of the Federal High Court. This is to ensure efficiency,
according to the Minister of Information. The tribunal is an independent
specialised judicial body established by Section 244 of the Investments
and Securities Act. 1999

“Usidh. See also section 25(1) a-b NIPC Act. Section 29 of the Act allows NIPC te render assistance
and guldelines to the enterprise and shall act as fiaisan berween the enterprisé and the relevant
guv crnment Department. : '

sl See also section 2502 and (3) NIPC Act. Sectlon 27 of the Act provides for the settlement of
disputes thrsugh mutual discassion between the enterprise and the Federal Government of
Nigerla with the aim of setilement, but in ease of non-settlement, the Arbitration and Conclliation
-J\I;I shall appls. ) '

" Far sueli imcentives see NPCL Feegquently asked Questlons'

-Ehu;r:#} win . hipe.gorog/f ;it|ppge.h_1m!:r.a:msrd on 08 June, 2022,

" Victor ¢ higozie, Forvign Participation in the Nigerian Business

Septar hripeivn iqi:l:nsi'..hlugﬂ_j-i:[.rn.u Iu'_l_'ﬂt.'i.l'ﬂﬂl'nrei|n-nartltlmtiun-in-nlgeril mhtmi=accessed
wn U7 June 2022,

Aow cmibodied in Cap f24, Laws of the Federatlen of Nigeria, 2010.
*gee the tnvestment and Sceurities At -
<leptiwsn.sec goving/iles/2009091 34700 14THE Y 2520INV ESTMENTS %2520AND % 2520SEC

L RITIES®:2520A¢t%25202007.pu > mccessed on 10 June 2022, Section 13(a-2) and (as-dd) of
Ay estment wnd Seeurity Act. While subsections b. g and m and some ather subsections allow
3 favent in FDLL subscetion i specifieally allows the malntenance of portfolio investment,

Ty r'_ﬁ"il'll_flif'l“ -
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b Tic ISA cstablished the Investment and Securities Tribunal. The
- Fibunal is an independent specialised judicial body established by Section
244 of the Investments and Securities Act, 1999* to interpret and
adjudicate on all capital markets, investment and other related matters.
" This is said to be a multiplicity of the system and an aberration of the
powers of the Federal High Court, which ordinarily should hear such
cases. Furthermore, expatriate quota and resident permit are presently the
duly of the NIPC. This is supposed to be an immigration procedure as it
.~ was hitherto under the Immigration Act.”

< Foreign Investment and Fundamental Human Rights
With the emergence of telecommunications and internet facilities,

privacy of individuals is at stake. Also, the integration of the
teleccommunications into information highway brings more treats to
privacy of'the people. This is so with the use of smart phones which allows

easy access to the intemnet.
Section 39(1) and (2) of the Constitution of the Federal Republic of

Nigeria, 1999 (as altered) provides for right to freedom of expression,

freedom of opinion, information and privacy.”
By the provision of section 106 of the NCA, the issue of consumer

~ information is left in the hands of the service providers. This is not in line

- with the intemnational standard as practiced in the USA and even Uganda.”
Though section 34 of the NCC Consumer Code of Practice provides for the
protection of the consumers information, this is also subject to the powers
of interception under section 147 ofthe NCA.

Foreign Investment and Criminzal Law
There are many communications crimes to which no law or regulation

of the NCC has addressed. Crimes like theft of service, communication in
_ furtherance to conspiracies, information privacy dissemination of
- offensive materials etc. There is need for a regulatory standard on this,

|
*.

* Now Sectlon 247 of ISA.

“ Onjela Adoga-Brooke Chambers, "Guldelines to Nigerian Immigration Laws and Procedure’
 <httpsfiwww.hig.org/article.asp%3Fid%3D7344> accessed on 18 June 2022,

® Seesectlons 37 and 38 of the Coastitution of the Federal Rtp.hl‘-cul‘ﬂllgr[.1 1999 (as altered).
" Owbu.A, "The Regulator and the Regulated: An Examination of the Legal Framework for

Telecommunications in Nigeria'.
195
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he specification of international standards. The Nigerian
ot adequate to address the recent trends in the scheme

* of erimes prominent in the telecommunications sect:c:uir. This is dtlélea t?dﬂ:r.en
lact that they were promulgated decades back an ls_?f:nt}ﬁ?: e
adequately address the emerging challenges. Chapter |/ ol i ;
Code Act' on offences relating to post and telecommunications cann®

~telv address the cmerging cyber-crimes, Obviously, the Penal Code
e v s the Advanced Fee Fraud and other

Law ' is in the same category. Also, e |
does not specifically address

b (¥
Fraud Related Offences Act no 1 % of
ielecommunications erimes as it is only limited to fraudulent us

communications devices for economic fraud or exploitation. There i,
therelore. a need for eybererime bill that will address all areas of crimeés in |
tns regard.

Forcign Investment and Land Law ;
A foreign telecommunications company must comply with Land

[ aw and Land Use policy on the installation of telecommunications masts
and towers. 1t is, therefore, a residual matter and all issues of leases an!d
sub-leases are subject to the provisions of the Land Use Act. Governor's
consent is required in cases of leases and subleases.” :

Worthy of note is the fact that telecommunications operators,
including loreign telecommunications operators, obtain their licenses
fron the government but subject to states land policies and local authority
requirements for the erection of masts. That is aside the requirement of
NESREA Act. This can result in conflict between the three arms of
government as scen in the case of Registered Trustees of Licensed
lelecommunications Operators of Nigeria & Ors v. Lagos State
Crovermment & Others” where the Lagos State law regulates the
istallation of masts in the state but upon its challenge by the applicants in
court, the state law was struck out for the reason that telecommunications
maltters fall under the exclusive legislative list of the Federal Government

ol Nigeria,

ﬂ&éc‘mll}f on |
Criminal Codes aren

Cup €38, Lans of the Federatlon of Nigeria, 2010. _
" Ihe Penal Code Lan applies to the Northern States of the Federation.
 Cap 46 Lawy of the Federation af Nigerla, 2010, :
" Baily tndependent, 'Tackling Cyber Securdty Threats in Nigerla's
litep: /dailvindependentnipg. conv2014/06/tackling-cyber-secu rlty-threats-in-nigeria’> accessed on
25 June 2022,
© Seesections 21 and 22 of the Land Use Act., Cap. L5 Laws of the Federation of Nigeria 2010
(2007) (U nrepurted) Suit No. FHC/L/CS/517/2006. This declsion was appealedd to the Court of
Appenl i Lagos Srare Goveonment v Regisiered Trustees of ALTON (CAJL/769/2009) where the
Connt ol Appeal stiuck dus o certain sections of the 1.agos State Infrastructure Maintenance Law
o aroudy tha the | a’gn‘:."irﬁ'li- f.‘i'ﬂi't"l"'l‘ln‘m_].l was using the pretext of urbhan planning to regulate
anitlers pelating o teleconiunicativns, In this case. the Court of Appesl held that lssues relatin
teleammnications falls exelusively within the purview of the Natlonal Assembly and that no
State House af Assembly con s alidly make lnws regulating same. e
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- Section 135 of the NC Act recognises the constitutional legislative
¥ powers vested in the states to exercise over land. It is contended that states
! havea stake in the mounting of masts within its vicinity. Hence, it is out of
+ place 1o disregard the interest of the state based on the provisions of
_sections 4(2) of the Constitution and items 46, 68 and 66 of the Exclusive
~ Legislative List in the Constitution. Furthermore, foreign investor will
~ have lo comply with the regulations of NCC, especially the Guidelines on
Technical Specification on the Installation of Telecommunication Masts
- and Towers, 2009. Thisis 1o say that while foreign investors must comply

with the federal laws and regulations, they also stand to abide by series
state and local laws,

Foreign Investment and Environmental Standards
The general protection of the environment in Nigeria has hitherto
: been emphasised in the 1999 Constitution ™ Furthermore, the NESREA
' Aci provides an obligation on NESREA to prohibit processes and use of
_equipment or technology that undermines environmental quality.” Also,
~section 136 of NC Act provides that a licence holder shall take precautions
} on environmental safety while installing masts.® The Civil Aviation
.. Authority Establishment Act, 1999 cmpowers the authority to prohibit the
Anstallation of structures which by its height is considered to endanger the
- safety of air navigation® It 15, thercfore, required that towers are
b constructed at least S metres or 10 metres from residential houses.
‘Obviously, a foreign company has series of regulations to satisfy and thisis
argued ofien to result in non- compliance.”
-Fﬂféign Investment and Taxation
- The most common taxes are the companies’ income tax. Also, a
company may be given pioneer status and thereby enjoy tax reliefs by the
‘pravisions of the Industrial Development (Income Tax Relief) Act,

* Section 20 of the Constitution of the Federal Republic of Nigeria, 1999,
P NESREA Act, section 8. - :
* See aiso Section 2 of the Environmental Impact Assessment Act, Cap E12, Laws of the Federation
. R ioad Eolroamental Standard for Telecommunications/Broadcasting Faciiigl
- National Environmen ke : g o Asting
k -;gﬁiﬁm?ryﬁjﬂwmﬂnmﬂﬂmmnkﬂmmw 14 J-n: :lp;;ll. ”
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970" of which certain businesses are listed as qualified or eligible for

holiday of up to five years to companies that hold the pioneer status
certificate, Fortunately, by item 33 of the Schedule™ manufacture of
telecommunications cquipment, cables, etc makes the list of pioneer |
mdustries. The grant of pioneer status is aimed at enabling the concerned
industry to make a reasonable level of profits within its formative years,
Ihe profit so made is expected to be ploughed back into the business.” |
[he problem of multiple taxation is a serious one that
telecommunications operators had to contend with,

Foreign Investment and Local Content
Local content, within the Nigerian context, is defined as a

reference to the value received from utilisation of Nigeria's human,
material resources and services.” The Nigerian Qil and Gas Industry
Content Development Act” provides for the establishment of the
Nigertan Content Monitoring Board whichlis to co-ordinate and ensure
compliance with the Local Content Act.” The compliance with the local .
content specifications is a prerequisite even for the issuance of licence, of
W hich the expatriate qliota and other documents are not issued unless the
complhiance with the provisions of the Act is ensured.® It is an offence not
to ubide by the provisions of the Act and any operator, contractor or sub-
contractor who carries out any project contrary to the provisions of the
Actcommits anoffence andis liable to a fineoffive per cent of the project

sum for eachprojeet in which the offence is committed or cancellation of

the project. |
The thiee common services under the Act are legal, financial and

insurance scrvit;est

I
4
L

' Now Cap. I7 Laws of the Federation of Nigeria, 2010, i
A Subsidiary Legistatio mude pursuant to the Industrial Development (Income Tax Retief) Act.
" Lovells. H, 'Foreign Invéstments in Nigerla-Preliminary Legal Issues' :

<http/wn w.google.com rig=http:/iwww.lexology.comibrary/detail.aspx> accessed on 07 June

2022,
\ers. 'Review of Nigeria's Local Content Act'

* Akindelano Legal Practition :
<htpymww.akind elano.comAl/OD%2520-%2520Local % 2520Content %2520 Act.pdf> accessed

on 14 June 2022, | .
Cap NI244 Laws of the Federatioy of Nigeria, 2010 (Otherwise known as 'the Local Content Act),
~Sections 4, 68 and 69 of the Act. _
~ Section 3 of the Act.

|

Sewtions 68 of the Aq

NS Million Naha Is to be paid In case of a company. But an individual shall

oth. The Schedule to the Act proyides for the speg fled quota
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b For legal services, Section 51 of the Local Content Act mandates
" all operators, contractors and other entities engaged in any operation,
business or transaction, which require legal services to retain only the
services of a Nigerian legal practitioner or a firm of Nigerian legal
practitioners, The Schedule to the Act contradicts this by stating that only
0% Nigerian content is required for legal consultancy services. In
respect of financial services, by section 52 (1) of the Act, only the services
of Nigerian financial institutions or organisations are to be retained
excepl where, to the satisfaction of the Nigerian Content Monitoring
B.“ard.' this _is impracticable. But the Schedule also contradicts this by
dictating different percentage for different financial services. For
example, only 50% Nigerian content is required for credit granting
services. In respect of insurance services, section 49 (1) requires that all
insurable risks in Nigeria are to be placed with insurance companies
i:c;:r'ascq in Nigeria. The Schedule contradicts this by dictating that only
70% Nigerian content is required for non-life insurance services.”
4.0 Chaileng_es to Foreign Investment in Nigeria ‘

Despite the strategic nature of Nigenia which is said to be
conducive to attract foreign investment in the telecommunications sector
series of challenges are encountered even by th ign
lelecommunications i ‘ i
_ mu 'ons nveslors, aside those encounterad in the series of
regulating instruments stated above. Prominent among them are-
;z::;e:y:mifﬂgr[;iﬁmg: Nigeria has been ranked 150 among 180

n the orruption Perception Index rel
Transparency International, gt t;y
~ previous year's{?t}_?l}smrelnfﬁ?:tufp lﬂgw B e

points, there was a change in

rank frgm 154 10 150, in_the released index. The Transparency

the systems of

ey , sed on certain prevalent indj
; R : 1
such as bribery, diversion of public funds, public officials usingn;ili;??é

es, ah!hty of governments to

A

, Local Content Act, sections 49, 50 ang 8] fiaval
v : e .- . s‘“‘ .h. L

lﬂ::'“" Sl::::“':lhg:ﬂl Ranks 150, Scores 24 on Cur:;-dl:'. Foreign Investmenty in Nigeria'.
o s ';M‘P_“ 2023 g-com/nigeria-ranks-150-geq :
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> 2rowing sectors. and it provides the enabling technology for information
B ceanomy.”

| Regulation is, regarded as part of the traditional roles of
i aurv erniment in which public officials set standards and rules to guide the
aperators. It is a specific kind of policy making which can take different
detailed form in the way of standards and set of compliance obtained.” It is
stressed that Nigeria has a relatively liberal environment for investment,
and the government continues to develop initiatives aimed at streamlining
existing processes and costs to further facilitate effective way of doing
business in Nigeria.”

The liberalisation or deregulation of virtually all sectors of the
Nigerian economy has resulted in the attraction of foreign investors, at
| lcast since 1992, when the laws of foreign ownership of Nigerian
cnierprises and on the repatriation on money invested in Nigerian were
bemg liberalised. The regulatory environment in Nigeria is one that is good
cnuugh Lo atiract foreign investors and sufficient enough to attract FDI.”
F1 s the invesument undertaken by an enterprise that 1s either wholly or
pactly loreign owned and as at year 2010, it is estimated at $67.23 billon.”
The telecommunications sector is among the largest sectors that have
traditionally attracted FDI in Nigeria.™ The liberalisation of the telecoms
sector iy Nigeria allows the inflow of foreign investors to offer managerial
and lechnical assistance and thereby increasing the FDL.™ The Nigerian
ielecommunication seclor, being one of the sectors liberalised, has
experienced tremendous growth with the regime of foreign investment in
ihe country which brought about the likes of MTN, which is nowa major

* Adderinka FAL Technoiogical Res to Telecommunications Development: A Study of Firm
aund Institutions in ﬁf:t‘ﬁ":' ::Imumsmmulp;nﬂ.nrﬁﬂltﬂmrﬂnulpﬂ_uﬂﬁ_n.pdl:‘a- accessed
un 13 June 2022,

~ Osei P D, '"Regulation in a Flux: The ment of Regulatory Institutions’ \
'-:'.riiqb_-.#“nﬁr.riﬂhink.n{ﬂuphtdﬂlhﬂﬂ ons-re research/conference-papers/developmen
..ﬂﬁie"_;i\-,._i‘drﬁqultuulllinnTﬂﬂﬂl%ﬁlhﬁlﬁ Flux.pdP> accessed on 14 June 2022,

“ IFL.K. 2014 FDI Report: Ni tril'ﬁlﬂﬂhvwnlﬂrmnﬂhrﬂnﬁdﬂlﬁ!ﬂﬂﬂ-iﬂl-ﬂzpun

* Nigeria himl> accessed on 10 June 2022, _ _

= Omuertd 1. J. *Foreign Direct Investment Environment in Nigeria: A Survey of the Moblile
TelecommunicationsCompanies*<hhttp/www.theseus.(Ubitsiream/bandle/10024/31874/FD1%

1530 Envirenment%2520in%.2520N1geria%2520Final%2520T hesls%2520ciopy.pd > accessed on

13 June 2022

... .. SR

“ IFLR, 2014 FDI Report: Nigeria®. . i |

* { govhukwu 8. U, "The Inpact of Foreign Direct Investment on the Nigerlan Economy’

| <hiipsiwwariiste.orgidournalvindex.php/ EJBM/articie/viewFile/3927/3985> accessed on 14 June
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