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EDITORIAL COMMENT

This is the first edition of this journal. It is intended (o complement
Igbinedion University [.aw Journal which is an annual publication by The
College of Law. Several topical and good papers from Colleges in the
College of Law, Okada and from other colleagues in Nigerian universities
are received on yearly basis for publication by The College of Law. In order
to create space for such papers. a second journal was suggested in order to
complement the existing one. In this maiden issue papers from colleagues in
different Universities are contained in this publication. The intention is to
give the journal a very wide coverage. '

The articles in this publication have been tound to be good, current
and topical: readers will find them interesting and educative in the areas of
law covered.

We hereby thank all those who have contributed in any way for the
success of this publication

Resheed Jimoh ljaodola
Editor in Chief
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NOW “nglish Law is
An instrument ol transfer such as a Deed of Sale as known to English Lé

CURRENT ISSUES ON TRANSFER OF LAND

i native land and
VI however not an essential feature of sale of land under caidl
: UNDER NATIVE LAW AND CUSTOM tom. This is the centre theme of the presentation particularly i ont]:c
\\ e R e g s CIUS:uId 'cunﬁdcr the issue of consent to alienate and the methodoiogyt?
i shou § ;
Introduction obtaining consent. " Section 22 (2) of Land Use Act requires the holder of a

N

Right of Occupancy to submit an instrument executed ip ewdenc:f (I)lf:::z
i i or on the issue of consent.
~transfer in order to assist the Govern ‘ . e
transaction is under native law and custom which may not be e\rldclpc[(::t:;
'writing or by an instrument, how would a person obta_m consent 1o a :ed thé
is i i fthe require uniformity as regards the
This is the crux of our presentat'lon‘u S ; t
procedure of obtaining consent in view of tf.ae recognized different ways o
transferring interest in Land under the Nigerian Property Law.

The title of this presentation looks restrictive. The reason s thag
reference is made to transfer of land instead of transfer of interest in land.
This position is informed by the general import of the Land Use Act, 1978’
Section I of This Act vest all Land comprised within the territory of a state in
the Governor of that state’ The Governor is however, not a beneficial owner
of the land, the vesting is for mere administrative and management
convenience, in trust for all ‘Nigerians. * In view of this, the Governor can
granta Right of Occupancy in land to a citizen of Nigeria for all purposes* The

Under Native Law of Custom.
Act generally recognizes a Right of Occupancy scheme. This is divided into Nature of Transfer

: articularly, among the
two: Statutory Right of Occupancy’and Customary Right of Occupancy” Our A ipor Lang] }lr:ilg Qg;:,f;f x;&drec::;ofl‘g;rgglity as w)ui. have under
i wr . Z : . m N1 .
intention is not to elaborate on the Right of Occupancy scheme but to posit Yoru_b o5 i fi 8 fpossession by the family in the presence of named
that in view of the sections rélating to Right of Occupancy under the Act, E':‘ghSh R N upled with the payment of the purchaser price
what can be transferred is interest in land. This may be for a definite period’ 5 TEAS BRI to‘the purchq(sier, TO ? land under native of land and custom, An
The Right of Occupancy scheme does not however bring to an end holding i in full constitute a Yah Sf‘ ‘e ‘ID' is not necessary. "' Such a transfer is not
and management of land under Native Law and Custom. “Land is still held i”".m.“mlm g [h} 5‘ﬂ]t i ailr(t)icularlykunc.]er English conveyancing
under customary tenure even though dominion is in the Governor™ If this i then inferior lq zolhcr mc:izsoie:jigdfn by alegal estate "
the case, it is stil| customary to refer to land as a subject of transfer under native practices. "Itcanno

of Law and Custom. Reference to interest broadens the scope of transfer from I Probl

I t i ffecti i y Real Problem g

and to all other interests a ecting land such as leases, hcen_ses, mortgages | The ST e e S e et
easementand profitetc. Instrument of transfer wil] also be amajor focus of the Notwithstanding

transaction’ i

custom, we can not ignore the applicatiop ofprovis_ions of the La?]d Useicﬂt}z‘

1978 10 transfer of interest in land particularly with rcgarc! tot ﬁ lists_u =
: i "OVISi » in

consent to alienate "' The import of the consent provisions IS(E_B‘KP( zci' A

case of Ogunmola V. Eiyekole. © Where Karibi-Whyte JSC) as he

was held as follows:

ICAP 202, LFN 1990
2Nwocha v. Governor of Anambra State (1984) 65.C 36

3 see Bal gore J.S.C. in Savannah Bank of Niog. Ltd v. Ajilo(1989) IN. W.L.r.
(pt. 97) 305 at pp. 352353,

4Sections 5 of LUA 1978 11~ Etazatav. Ologbo (2007) 16 NWLR (pt 1061) 554
5Sections 5 & 34 of the Act. 12 Ibid p. 602
6Sections 6 & 36 of the Act. .

7in respect of statutory Right of Occupancy see section 8 of the Act
&8 Karibi- Whyte JSC (as he then was) in Ogunmola V. Eiyekole (1990) 4
—’? NWLR (pt 146) 632 at 653, )

9This includes, Deed of transfer, Deed of Séle, Deed of Mortgages Deed of
lease, power of Attormey etc.

i . See also R.J. ljaodola on problem judicial attitude to
. Z:tclafsgst gl(i):nasti interest in I{and under the Nigeria Property Law,
Igbinedion University Okada. 2009
14 see section 21-25 of the Act. i
15 (1990) 4 NWLR (pt 146) 632 at 635.
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" Thus the owner of customary land remains owner all the
same even though he no longer is the ultimate owner. The
owner of land now requires the consent of the Governor to
alienate interests hitter to. he could do without such
consent,

A sale transaction under native law and custom that is not evidence
in writing that is not evidenced by an instrument will pose a major problem
as regards the issue of consent. What instrument or agreement should be
placed before the Governor in line with section 22 (2) of the Land Use Act
while applying for consent to transfer land under native law and custom?
Certainly an oral application for consent cannot be made. Formality is no
doubt required. X

THE WAY OUT

There seems to be contraction in the nature of transfer of Land
under native of Law and custom which does not require formality with

under native Law and Custom has its Problems ands it is essential that
the problems and should be tackled in order to-ensure Uniformity for all
transaction affecting Land in Nigeria. it will ease Conveyancing
practices it should be followed in transferring interests in Land in Nigeria
regardless of the nature of the transfer, ]

16 Ibid

———12304

CONCLUSION.

It is apparent from our brief examination of the nature'oftransfer of
land under Native Law and Custom and the procedure for obtaml.ng conse.nt )
under the Land Use Act, 1978 that different procedures are required. Whlle
the former may not be formal, the latter requires formality. A contradlct?ry
scenario is therefore presented in respect of the proced.ure for ensuring
acquisition of a valid title to land in Nigeria. This partly, informs the need
why the necessary reforms of our property laws should be effected.
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