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T oI D IO THE ENTHRONEMENT OF sHART a1 PONTLERLA 215

cr:forced under the present Nigerian constitution. The Shari‘ah
itself wili not favour any radical approach than has been taken by
those states, weorking within the limit permissible by the
constitution as it enforce, strictly, agreement and Qaths."® A way
further in the struggle for a total enthronement of Shari‘ah s
Constitutional conference/Ass embly where all the provisions of the
Constitution offensive to Shari‘ah will be abrogated. Professor
Ben Nwabueze has suggested that the insistence of the states in the
adoption of Shari‘ah should be taken as that they have opted for a
confederal arrangement or a complete break-up of the association.
This option, it is submitted with respect, is less civilized than the
method adopted by the Colonial Government, in amal gamating us
in the first place.

112 See Qur'an 4:33, 17:37, 23:9, 9:77, 13:20 and 16:91-92; the Prophet was also
reported (o havesaid: “No faith for whoever lacks trust and no religion for whoever
keeps no covenant Al-Bukhari: see also the preamble to the 1999 Constitution and
the Oath of allegiance taken by the political office holders the duo of which bound
the Nigerian Muslims (o the contents of the Constitution, although the issue of the
preamble, made by the “Supreme Ruling Council” of the successive military
Government, binding the entire populace has been a subject of a heated
controversy.

Scanned with CamScanner




Sl g m—  — W

The University of llorin Law Journal

JURIPRUDENTIAL VALUE OF INTERPRETATION OF
STATUTES '

INTRODUCTION
FATIMA FUNSHO ABDULRAZAQ

Statutory interpretation is not an exercise in semantics; it 1s the
ascertainment of the literal meaning of words. It should be guided
and informed by the purpose of the provisions being interpreted.

Interpretation of statutes is a concept that has for centuries stirred
up great interest in the legal system of nations, Nigeria not being an
exception.

The essential rule is that words should generally be given the
meaning which the normal speaker of the English language would
understand them to bear in their context at the time when they were
used. Tt would be difficult to over estimate the importance of this
rule because vast majority of statutes never come before the court
for interpretation.

The reference to lawyer and other experts is made advisedly
because we would be deceiving ourselves if we were to imagine
that some form of expertise is not necessary for comprehension of
most statutes, the ordinary meaning rule is so as to allow for the
application of a technical meaning when the words in queslions are
used in a statute dealing with a particular trade or business. '

% Fatimah Funsho Abdulrazag, Lecturer, Department of Private and Properly Lew
University af Horin.
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TERPRUSENTIAL VALUE OF INTERPRETATION OF STATUTES 2
Based on the principle of separation of powers the primary duty of
the courts has always been to interpret the law.

The National Assembly comprises of the senate and the
representatives of the federal level and houses of assembly at the
state level which enactment are known as laws:

By section 4 of the 1999 Constitution of the Federal Republic of
Nigeria, the legislative power is vested in the National Assembly,
while is vested in the house of assembly in case of each state of

federation.

Iegislation is one of the principal forms of law in the modern states.
It is the function of the judiciary to interpret the statutes and law
with minimum, if any, of direction from the legislature as to how the
judges should set about this task.

It has often been stated that the court must limit itselfto interpreling
the law, for what the law ought to be is outside the function of the
courts. Basically, the concern of the courts in their interpretative
functions as it relates to the construction of statutes is to ascertain
the intention of the intention of the legislature or the law maker.

In FASAKIN V FASAKIN' it was held that where the language
used by the legislature or law giver is clear and explicit, the court
must give effect to it because in such a situation the words of the
statute speak the intention of legislature or law giver.

Interpretation of statues has therefore become an inevitable subject
in the development of law and jurisprudence. In fact, the
interpretation of statutes has over the years by integration with
other concepts, become an integral part of the concept of justice.
This cannot come as a surprise as statutes can be said tobe one of the

" pillars of the government. In the words of Lord Denning.

“In almost every case in which you have to advise, you will have to
interpreta statute™".

1. (1994) NWLR (p.340) 397
la. Cross: Statutory Interpretation, Butterworth, Londonp. 12
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JURIPRUDENTIAL VALUE CF WNTEAPRETATHON QOF STETUTES

It would therefore seem that statute law on a particular subject
‘cannot conclusively be described as the law governing that subject
until interpreted by the courts, which may come out with an
interpretation that is miles away from what the statutes seams to be

saying on the face ofit.

It is the duty of the courts which have the ultimate responsibility of
declaring and interpreting provisions of the Constitution to always
bear in mind that the Constitution itselfis amechanism under which

laws are to be made by the legislature and not merely an Act which
declares what the court is”.

Lawyers and the court in particular try to unravel the meaning of
statutes, a task made difficult by the subtle relationship between law
and language. Language as at date, is the main if not the only
method by which communication can be effected and thought
expressed, language itself has its problems. Its varied uses make
‘ntricate the use of words to achieve desired results in legislation
private documents and so on. Words may have different meaning.
Many words change their meanings in the course oftime.

It has been accepted by all our courts that a broad and liberal sprit
should prevail in interpreting the provisions of our Constitution
although we have constantly to bear in mind the objects which such
provisions were intended 1o serve. It is legitimate to look back at the

history of the process.

It is also important to remember that the provision of the
Constitution ought to be interpreted as a whole, that is, related
sections ought to be interpreted together.

Statutory interpretation may then be described as the process by
which the courts seck to unravel the meaning ofa particular piece of
legislation as couched in the language of the draftsman. It may
immediately appear surprising that enactments ostensibly drafted
so carefully and after much deliberations and consideration by
supposed experts should need a process of unraveling. It may
indeed be though that whereas a layman in his written contracts,
may be expected to express himself in loose or non-legal language
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JURIPRUDENMTIAL VALUE OF INTERPRETATION OF STATUTES e

and consequently to expose these instruments to frequent
examination by the courts; in the case of experts (Le. legal

. draftsmen) whose work generally undergoes minute criticism inthe
legislature before a Bill becomes law. This would not happen, and a

statute ought always to state clearly and beyond possibility of doubt
exactly what is meant’.

The draftsman is rarely praised for his ingenuity to put the policy of
the legislature, (which most of the time is in a confusing scquence)

in clear language. Diplock LT had this to say in emphasizing with

the draftsmen in case of School M.G Co. V.Clifton Ltd™.

“It must be rare in these courts for attribute to
be paid to parliamentary draftsmen
particularly in connection with a
statute dealing with landlordand  tenants;
but let honour be given where honour is due
and ..... should like to pay a tribule to the
draftsman for the way in which he has
integrated into the familiar legal concepts:
about leasehold interest in the Act of 1934 to
accord to the tenant of business premises
greater security of tenure that the common law
_ provides . '
In some other instances however the draftsmen has been rebuked
for the way and manner statutory provisions have been couched. An
instance is the comment of LORD DENNING M.R, in daily V.

Leeds corporation”,

“I must say that rarely have I come across
such a mass of obscurity, even in a statute” I
cannot conceive how any ordinary person can
be expected to understand it. So deep is the
thicket that before the lands Tribunal, both of

2. Niki Tobi, Sources of Nigeria Law pg. 70which brought the Constitution info being.
The court is not be oblivious of the histary of the law and legislation..

3. George Opeyemio kusanya, The Interpretation of Statutes under the Nigerian Legal

System, 1974 (0.A.U.)

(1966) 3 W.L.RS75 at 550

(1964) WLR 1218 at 122

L g
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JURIPRUGENTIAL VALUE GF IWTERFRETATION OF STATUTES maPLE
the very experienced counsel lost their way.
Each of them missed the last 20) words of sub
section (8) of section 9 of the Act of 1959. So
did this expert tribunal itself. I don not blame
them for this. It might happen to anyone in this
Jungle.”

HARMAN L. J. had this to say about the difficulty interpretation
laid down at the doorstep of the draftsman.

“To reach a conclusion on this matter involved the court in wading
through a monstrous legislative morass, staggering from store to
store and ignoring the marsh gas exhaling from the forest of
schedules lining the way on each side.

Iregarded it at one time.. as a slough of despond through which the
court would never drag its feet, but [ have, by leaping from tussock
to tussock as best I might eventually, pale and exhausted, reached
the otherside...... !

In some instances the courts have almost gone beyond mere blame,
to thinking about how the draftsman could be punished or made to
pay for his contribution to ambiguity in statutes. In Connaught Fur
V. Cramas Properties Ltd. SALMMOD L. J. had thisto say .....

“The drafisman has however, adopted a most
slovenly mode of expression, he has used a
Jorm of words which is highly ambiguous so
ambiguous that the minds of all judees who
have considered this case, not least any one,
have fluctuated again and again during the
course of the argument. I can only sympathies
with the parties o this litigation and echo the
wish once expressed in similar circumstances
by Seruttion L. J. merely, that it were possible
1o order the cost here and below to be paid out

6. Ibidp. 1224
7. (1983) 1. WLR 46 at 54

Clob o b sn S EpY
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JURIPRUISENTIAL WMALUE OF INTERPRETAZION DF STATUTES 741
of the pocket of the drafisman who created this
mess inwhich we now find ourselves ™

Draftsmen however are not God, they cannot foresce the various
aspects of that which they proceed to put into lcgal language. The
law does not penalize draftsman no matter how perfunctory they are
in drafting statutes, rather it provides principles to unravel the

meaning of satutes’.

It is important to appreciate the natural dependence of the
draftsmen and the courts when the letters are engaged in statutory
interpretations. It is the courts duty to give effect to the intention of
the legislature, but the main source of information on this matter 1s
the wording of the statutes. If this is not clear there is obviously a
risk that the courts will be unable to do their main work properly. On
the other hand the draftsman will find it difficult to convey the
intent of the legislature to the court unless he knows they will attach
the same meaning to his words as that in which he employs them.
Hence there is the need fora common standard of interpretation and
there can hardly be a better standard than the ordinary, or, in
appropriate cases, the technical meaning of En glish words.

In actual fact English words are in number of cases capable of
diverse meanings and this often causes problem for the courts while
interpreting a particular statute. That is why it is neccssary to
comply with certain rules provided for itin unraveling the meaning
ofwords provided in the statutes. -

According to Obilade”.

“If every word had only one meaning (the)
task would have been very easy; words,
however have no particular meaning except
inacontext’.

It follows therefore that the context in which a word is set could
change the meaning totally from its usage in another part of the

8. Interpretation of Statutes, A.D BadakiJ. Kn publ ished " 1996"
0. Obilade: The Nigerian Legal Spstem, Sweet and Maxwell, L andonp. 30
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JURTPRUDENTIAL VALUE OF Ih TERPRETATION OF STATUTES

then the courts and judges. In the words of CARDOZO.

b )

“The point is rather that this power of interpretation must be lodged
somewhere, and the custom of the Constitution has lodged it on the
Judges; it could hardly be lodged elsewhere . ... .. insignificant isthe
power of innovation of any judge when com pared with the bulk and
pressure of the rules that edge him on every side. Innovate however,

to some extent, he must for with the new condition there must he
new rules! "',

There is no doubt that one of the most important of judicial

functions is the interpretation of statutes. However, the way and
manner the courls are to set a about construing or interpreting

Statutes is the point where there is divergence of opinion and a Jot of
contradictions.

Inthe words of DENNING L.J in Sca ords, Ltd-V- Asher

A judge should ask imself how, if the maker
of the Act had themselves come across this
ruck in the texture of it, they would have
Straightened it out. He must then do qs they
would have done. 4 Jjudge must not alter the
material of which the Act is woven but jr can,
would, should iron out the creases .
This seems to be a very liberal approach to the whole malter,

however in the words of LORD REID in Luke V. Inland Revenue
Commissioners. "

"It is only where the words are absolutely
incapable of construction which will accord
With the apparent intention of the provision
and will avoid wholly unreasonable result,
that the words of the enactment must prevail .

Il Cardozo: The Method af Sociology-The Judge as a Legisiature.
12, (1949) 2KB 481, atp. 499

13. (1963)AC557 atp. 576
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JURIPRUDENTIAL vALLE OF IMIERFRETATION OF S7aTuTes

The same judge in an earlier case had previously stated thus:

“It is a cardinal principle applicable to all kinds of statute that may
not for any reason attach to a statutory provision a meaning which
the words cannot reasonably bear. If they are capable of more than

one meaning, then you can choose between those meanings but
beyond that you must not go™"'

In the later case of Mausal-V-Olius"™ LORD REID went further to
buttress his point.

“They are not rules in the ordinary sense of
having binding force. They are our servants,

not our masters. They are aids 1o

construction, presumptions or pointers. Not
infrequently are rule poinis in one direction,

another in a different direction. In each case

we must look at all relevant circumstances

and decide as a malter of judgment what
weight to attach to any particular rule ™.

In fact, on one occasion, a judge may apply the literal “rule” and in
the next case he may prefer the mischiefrule and more of the cases
will be assigned any reason for choosing one rather than another. In
practice, it is often difficult to predict with any certainty which
approach in a particular case. It is more precise to speak of
principles of interpretation rather than rules precisely because rules
must be applied on all occasions in which they are relevant.

THE RULES OF INTERPRETATION

Historically the courts have evolved some rules of interpretation for
their guidance but the “golden rule is that there are no golden rule™”
notwithstanding the above, the common law judges adequately
dealt with the matter. In Liverpool Borough Bank V. Turner (1860)

14. Jones ¥ Direction of Public Prosecution (1960) AC 633 at p. 668

15, (19735) AC373 atp. 382.
16. G B Showl Man and superman
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JURIPRUDENTIAL VALUE OF INTERPRETATION OF STATUTES ' Y 2 225

Dr.G.F. &J502 at507 Lord Campbell L. C stated as follows:

. "“No universal rule can be laid down for the
construction of statutes as to whether
mandatory enactment shall be considered
directory only or obligatory with an implied
nullification of disobedience it is the duty of
courts of justice to try to get the real intention
of the legislature by carefully attending to the
whole scope of the statute to be construed”.

Inthe same vain in Howard V. Bodington (1987) 2 P. D. 203 at 211,

Lord Penzance said:

"I believe, as far as any rule is concerned you. .
cannot safely go further than that in each case
you must look to the subject matter consider

the importance of the provision that has been
disregarded and the relation of the provision
to the general object intended to he secured by
ihe Act and wpon a review of the case in that
aspect decide whether the matter is what is
called imperative or only directory”

Therules are as Iaid down by common law judges are as follows-
a. The literal rule.

b. The golden rule.

v Themischiefrule.

THE LITERAL RULE

According to the ljteral rule, statutes arc to be interpreted literally
and words used in statutes are thus to be constructed in their usual

rammatical sense”. It is immaterial that hardship might result in .
g s p mig

the interpretation.

The presumption in this rule is that the words in a statute are taken to

bear the usual meaning as found in a dictionary and so once the

) 4 4 Fwn Tp v e
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JURIPRUDENTIAL WALUE OF FNTERPREH\NBN OF STATUTES Tda

meaning is clear the judge is bound by it regardless of the absurdity.
TINDALC J s;zm:lm . :

"Jﬂ.i" the words of a statute in themselves precise

"and unamb:guam no more can be' necesmry

“than to_éxpand those words in their natural

“and om’mary sense. The words themselves
Y m’ane ‘do ‘in some’ ca.s*e.s besr a’ec;’are the
A 4 f mrenrmn oft rke lawgiver” "

R A G A EAE

The literal rule’ or “pIam msamn g”'as some refer tn it assumes that
the legislature means what they say. Since the purpose of
interpretation of statutes is to discover the intention of parliament
the literal approach argues that what the leglslature says is what 1t
means.

In the words of LORD RUSSELL in Altrncham Electric Supply Ltd
V. Salc Urban District Council ”.

““In the present case, notwithstanding the
" alleged impossible results which are said to
~flow from the plain meaning of the words used
5 I find myself without any materials
evidential of otherwise, which enable me to
assert that the words in S. 58 cannot possibly
have been intended by their authors to bear.
the on!y meaning which they na!urm’!y'
convey .

DIAS quoting Lord REI in Inland Revenue Commissioners V

Hinchey™ insisted that the intention of parliaments i Is to gleaned
from the words used. In the words of LORD REI:

Ihl U What we must look for is the intention of
U parliament, and 1 also find it difficult to

© - believe that parliament ever really intended

18. .Szmexpﬁeragedmm (1844) HC‘C& 3.5 43
19, (.’Fjril 154L.T379 "
20! (1960) AC 748, p. 769
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the consequences which flow Jrom the
o appellants contention. But we can only take
" the intention of parliament form ‘the words
“ehichthey have usedinthe Act.:

LORD MERSY was uite bold i his approach wlien he said:

parliament words which are not there and i "% !
_the absence of clear necessity, it.is a wrong

3 Toa¥
Taadf i ot #1151

"It is a strong thing to read into an Act of

U thing to do’
It would seem that the literal rule does not take into consideration
any absurdity or manifest injustice that it may cause when it is used,
This view was adumbrated in Abley V Dale® where it was stated ')

“If the precise words used are plain and
unambiguous in our judgment we are bound
to construe them in their ordinary sense, even
though it do lead, in our view of the case of an
absurdity or manifest injustice” ;
One might quickly to state here what is the use of law if it is absird
or lead to injustice and this will surely show the defect. In the rule.
which is compounded by the fact that the judge is not to make the’
law but to interpret/declare it. To do otherwise will amount to a
naked a usurpation of legislative function. | o]

Mostcritics have said the object of the legislature is frustrated by an

undue insistence on the part of the courts in applying the statutory
words to the particular case inastrictliteral sense. =~ - ¢ s
Itis my humble submission that where an interpretation will lead to.
absurdity or manifest injustice, that cannot be the intention of the;
legislature and the court should be expected to mitigate " the'
injustice” : : ' PR ERSRe g

21 Thompson V Foold & Company (1910) AC 409, 420 LA
22. (1851)IIC.B378a139] v et S e,
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JURIPRUDENTIAL VALUE GF INTERFRETATION OF STATUTES '
“A judge should ask himself how, if the maker
of the Act and themselves come across ruck in
the texture of it, they would have straightened.
it out. He must then do as they would have
done.” '

I cannot agree more with this position.

InL.R.C.V I-Iiﬁf:hy” where the interpretation of S.25 (3) ofthe
English income tax Act 1952 which provides:

“A person who neglects or refuses to deliver or willfully rhakes
delay in delivery a true and correct list, declaration or return which
is required under the preceding parts of the chapter to deliver shall:

a. if pfocecded againsi by action in court be liable to the sum of
£20 and triple the tax which he ought to be charged under

this Act™ .

It is interesting to note that three judges arrived at different
conclusions after applying the same literal rule.

However, it was decided in case of Adejumo V The Military.
Government of Lagos State,” the literal construction must be
followed unless this would lead to absurdity and inconsistency with
the provision of the state as a whole.

‘This was aisﬁ adumbrated in the celebrated case of Awolowo V.
Minister of Internal Affairs”.

The words “counsel of his own choice™ as entrenched in the 1960
Constitution constituted by the formidable hear-nut for Odo Udoma
i to crack is it counsel of his own choice from among the members
of the Nigerian bar as from members of the Bar or any of the

common law countries?.

23. Lord Denning inSeaford Court Estate V Asher (1949) 2 kb 481 at 490

24. (1960)A.C748
25. (1972)35¢c45
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JORIPEUCEMTIAL VALLEL OF TERPRETATION OF STATUTES

“The necessities which gave birth to the
Constitution, the controversies which
preceded its formation and the conflicts of
opinion which were settled by its adoption
may properly be taken into view from the
purpose of tracing to its source any particular
provision of the Constitution in order thereby
to be enabled to correctly interpret its
meaning”

It is necessary to Jook at attitude of Supreme Court to the
interpretation of constitutional provision in the case P.D.PV, INEC"
it was held that for the Supreme Court to the interpretation.

In the case of Awolowo V Usman Sark what fell to be interpreted
was the provision of section 21(5)(c) of the 1960 independence
Constitution which entitled every person charged with a criminal
offence to defend himself in person or by legal representatives of

his own choice™,

Section 13 ofthe immigration ordinance” also provided:

“Notwithstanding anything in this ordinance,
conlained, the minister of internal affairs may,
in his absolute discretion, prohibit the eniry
into Nigeria of any person not being a native
of Nigeria™

The Applicant had been charged with a criminal offence. He sought
to be defended by one Mr. E.F.N Gratiaen who was then in England.
Mr. Gratianen was a non-Nigerian though he was enrolled to
practice in Nigeria and held in Traveling Certificate, the
Respondent, in his absolute discretion as internal affairs minister,
and acting in pursuant to powers granted him in that respect by
section 13 above, refuse to allow Mr. Gratiaen entry, where upon
the Appellant went to court challenging the ministers action and

45, (1999 IINWLR pg 626
46, (1966) N.5.C. 209
47. Cap. 84 LFN 1958
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JURIPRUDENTIAL VALLE OF INTERPRETATION OF STATUTES 241

challenging his motive (s) UDO UDOMS]J (as he then was) as first

instance held not the legal representative contemplated by section

21 (5) (c) must be a practitioner who was not only enrolled to

| practice in Nigeria, enter the country as ol right According to his
lordship:

E
I

4

"It is clear that any legal representative
chosen must not be under a disability of any
kind. He must be someone though outside
Nigeria, can enter the country as of right and
aiso someone enrolled to practice in
Nigeria”,

This lordship went further to hold that:

“The Constitution is a Nigerian Constitution
meantjor Nigerian — as it only runs in
Nigeria. The natural consequence of this is
that the legal representative contemplated in-

section 12 (3) (¢) ought to be someone in
Nigeria not outside

This holding of UDO UDOMA J. was upheld by a [ull panel of the
Supreme Court on ONYEMA, COKER, DIGBE JJ. SC in
affirming the judgment their lordship added.

H_ "As for question raised by counsel for the
u ; ’ plaintiff whether the action  of the minister
s in prohibiting the entry of My, Gratiaen was
- reasonable, we are of the view that this court
“' - " isclearly not concerned with the resemblance
e | and unreasonableness of the act of minister:
L 8 and the question does not arise seeing that the
minister had an absolute discretion to

prohibit his entry. We think it necessary to add

g that section 21 (3) (c) of the Constitution can
‘ nol be read in isolation, and this apparently
was what counsel for the plaintiff as done. The

* right parted by this section is qualified by
various consideration which we need the

Scanned with CamScanner



_II;
L]
I
1

IE [pERPRETATION OF TATUTER a5

JHRIPEURENTEAL WALUE OF '
constituted by some physical act involving a gratification actually
. existence and going beyond a merc demand for such

cratification.

31t was held inter-earlicr that the purpose for
which a statute or provision therefore has been made its nature and
(he intention of the legislature in making it which is known as social
policy ot mischief rule can be taken info consideration by the court
arriving at a decision whether a particular word or phrase is

mandatory or directory.

Tn Opeola V. Opadiran’

|_E1_ E;I ;| ;r '1;

1
i
b

e S

CONCLUSION

1is paper all the canons of interpretation of
statutes as used by courl particularly Nigerian courts, it is obvious
that one cannat with all strength at one's disposal say that court
preference fora particular canon of interpretation against the other
‘but the usual trend being that statuies are first considered on their
literal meaning which is the safer way and when this could result to
absurdity other rules might be applicd to give it the effect intended

by the legislature.

Having considered in 1

interpretative jurisdiction wears,
(hem to administer justice
was said by Lord

The judges, in exercising their
whichever cloak is convenient and help
based on the words used by the legislature. As

DUPARECQ.

i

2

“Jt st be remembered that the courts have
laid down, indeed not rigid rules, but
principles, which heve been found afford
some guidance whein it is sought to asceriain
intention of partiament”

he purpose of the enactment rather than

The assenting need to seck t
in a character is purposioist posturc,

be dogmatic abont rules,

Scanned with CamScanner



JURIPRUDENTIAL VALUE CF IMTEAPRETATION OF STATUTES . 248

PROFESSORNWABUEZE stated thus:

“the interpretation of statutes should be
guided not so much by what law makers may
Ve or may not have intended as by the purpose
: which the provision in question is designed to
serve-the words should be interpreted in the
light of the underlying purpose and rational of
the provision.
Interpretation of statutes is not on exercise in
semantics, the ascertainment of the literal
words, our is it an exercise in mind reading, it
would be guided and informed by the purpose

rald

of the provision being interpreted”™”,

LORD DENNING with attendant opposition reiterated the
purposivist position in the NORTHERN V BRANET COUNCIL*
where he said:

“the literal method is now completely out of
date. It has been replaced by the approach
which Lord Diplock described as the
purposive approach in all cases now in the
interpretation of statutes we adopts such a
construction as will “promote the general
legislative purpose” underlying the
provision. It is no longer necessary for judges
towrite their hands and say!

“there is nothing we can do about it”
whenever the strict interpretation of a statute
gives rise to an absurd and an unjust
situation, the judges can and should use their
good sense to remedy it by reading words in, if
necessary so as to do what the parliament

F':'ll R f i
e T S—

Scanned with CamScanner



AT o

Bl

JURPRUDENTIAL WALUE OF INTERPRETATION DF STATUTEY a7

would have done, had they led the situation in
mind”

It is humbly submitted that statutes should not be misinterpreted,
whatever canon of interpretation one is using in a way that takes
leave of common sense, it must be fair and equitable and be seen to
mect the ends of justice, since- the proper role of a judge is to do
Justice between the parties before him. If there is any rule of law
which impairs the doing of justice, then it is the province of the
judge to do all he legitimately can to avoid the rule or even change it
s0as to do justice in the instant case before him,

e = A e e~ "R "R "R

A s S i it i

[
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There could be very many meanings coming up to Udo Udoma's
mind. But he was nevertheless expected to base his decision on one.
He said such counsel should be somebody that could enter Nigerian
as ofright.

However this rule of interpretation should be plain and
unambiguous.

THE GOLDEN RULE

This rule aims at correcting obvious injustices that might be
occasioned as aresult of the use of literal rule of interpretation. Here
the courts construe statute in such a way as to produce a reasonable
result even though it involves departing from the meaning of the
words used ** to an absurd meaning where both are linguistically
possible where a statutory provision in one interpretation brings
about inequitable result, this mav lead the court to seek another
possible interpretation which will do better justice ¥ and Parke B
expanded the rule by saying that:

“Itis a very useful one in the construction of a
statute to adhere fo the ordinary meaning of
the words used and to the grammatical
consiruction, unless that it is at variance with
the intention of the legislature, to be collected
Jrom the statute itself or lead to any manifest
absurdity or repugnance in which case the
language may be varied or modified so as to

avoid such inconveniences but no further "™

The imports of the above are that the courts are given a lee way out
of the problem of literal rule of interpretation where absurdity
might results. It allows the court to prefer sensible meaning to an
absurd meaning where both are linguistically possible
notwithstanding the fact that such meaning is the more natural and
obvious meaning of the word use as long as it will produce an unjust

26. Glanville Williams op cit. 106
27, LORD Reidin Courts and Co ¥ free(1933) AC 28]
28, Becke VEmith(1836)

| T
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and inconvenient result.

The court may read in words which he considers to be necessarily
implied by words which are already in the statute and he has a
limited power to add to, alter, or ignore statutory words in order to
prevent a provision from being unintelligible, absurd or totally
unreasonable, unworkable or totally irreconcilable with the rest of
" this rule, notwithstanding the criticism that it is a

the statute™
“naked usurpation of legislative function”, has enjoyed wide

acceplance,
Inapplying it by housc of words LORD REID! Said:

“To apply the words | iterally is to defeat the
obvious intention of the legislature and to
produce a wholly unreasonable result. To
achieve the obvious intention and {0 produce
a reasonable result we must do some violence
o the words ="

Also the case of University of Ibadan V Adamolekun” where the
Supreme Court has to determine whether an edict made by the
military governor of western Nigerian could be declared void by
court 8.3 (4) of the Constitution (suspension and modification)
Decree No. 1 of 1966 provides that where an edict is inconsistent

with a provision of a decree, the edict is void the extent of its
inconsistency.

Buy 8.6 of the same decree provides that no question as to the
validity of any decree of edict shall be enierlained by any court in
Nigeria, the court held the edict vojd by the Golden rule,

THE MISCHIEF RULE

The contents of the mischief is as stated in the Heydon's case and
characteristics of this canon of interpretation is not unlike the two

20 Cross, Statutory Interpretation o, &4
30 Luke VIRC(I963)AC557 577
31 (1967)ALLNLRZ]3

]
¥
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previous rules which can be rightly referred to as “referential
approach” to interpretation, this represent the “purposive
approach”. Here the judges go outside the statute to consider
extraneous factors as guide for man to reach the “intention of the
parliament™,

The court should consider the following in the course of applying
the rule, namely

(a)  what was the common law position before the making ofthe
Act

(b) ° what was the mischiefand defeat for which the common law

- didnotprovide ,

(c)  whatremedy had parliament resolved and appointed to cure
the defect

(d)  thereason ofthe remedy

The judge is to interpret a statute so as to suppress the mischief and
advance the remedy,

“To suppress subtle inventions and deviations for continuance of
the mischief and to add force and life to the cure and remedy
according to the intent of the maker of the law™

In Akerele V. I.G.P. ADEMOLA J* ADEMOLA J while interpreting
the word “Accuse” 210 (b) ofthe criminal code said:

“It appears to me that the short history behind
this chapter of code is prohibit indiscriminate
accusation of with craft, and to stop the
practice if trial by ordeal and the like by
making them punishable”.

The court then rejected the arguments of the learn counsel for the
appellant that he word meant a formal accusation swearing to an
information under oath.

32 LORD Denning in Engineering Industry Training Board V Samuel Talbox (1969}
oB27
33 (1952) 24ANLR 37
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JUEIPRUUEHH:‘:L VALUE OF INTERPRETATION OF STATUTES
This rule is said to be purposive sin approach because it
contemplates inquiring into the policy and purpose behind the
statute and what the statute aim at achieving or accomplishing. We
no longer construe acts of parliament according to their literal
meaning. We construe them according to their object and intent and

this will lead to a greater of judicial legislation than under any other
approach.

A judge may not add words that are not in the statute save only by
way of necessary implicate or may interpret a statute according to
his own views as to policy, but if he can discover this from the
statute or other materials, which is permissible for a court to
consult, he may interpret it accordingly. '

OTHER RULES OFINTERPRETATION

1. EJUS DEM GENERIS RULES: it prescribes that where a
list of specific items is followed by a general clause, the
general clause is deemed to be limited to things of the same
kind as those specified e.g remove all chairs, tables, ete. will
be limited to furniture and Wallclock will not be included.

InTillmanns V. SKNU Tsord™ the question arose whether a port is
accessible in the opinion of master, because “ice” was within the
exception.

“Any other case in consequence of war, disturbance or any other
case” it was held that it does not cover “ice”. It must be construed to
mean and apply Lo cause similar to war and disturbance.

2 EXPRESSIO UNIUS EXCLUSIOALTERIUS.

Exclusion: This is a maxim of statutory interpretation meaning that
the expressed mention ofone thing is the exclusion of the other.

When certain persons or things are specified in a statute, an
intention to exclude all others from its operation may be inferred.

34 (1908) 2KB 381
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However, caution is being advocated on the use of this system. Sce
Colo Qujum V Brooks™ where it is stated as [ollows:

"It is often a valuable, but dangerous master
to follow, and the making ought not to be
applied, when it is application having regards
fo the subject matter to which it is to be
applied leads to inconsistency or injustice”’

e.g “Students of Obafemi Awolowo University, Tle-Ife includes
every student of the university. But if we say LAW student” of
Obafemi Awolowo University Ile-Ife then we have to 2o in specific
andtherefore excluded all other students ofthe said university.

3 BENEFICIALCONSTRUCTION:

It stressed that words must not be so strained when conslruing a
statute or deeds as to include cases clearly limited from the material
meaning. For example in Forsdike V. Comqoultom™ it stressed that
a statute which requires a public house to be closed at certain hours
on Sunday could not be construed to extend to Christmas d ay.

4. UTREAMAGIS VALEAT QUAM PAREAT:

This principle prescribed not where there are two possible
interpretations to a statute, the one that will enhance the smooth
operation of the statute is to be chosen and which accords with the .
intention of the legislature as discovered by the court, And once this
intention is discovered, the statute must be interpreted in such terms
to best carry itinto effect. According to BOWENL.J.

"The rules for the construction of statutes are
very like those which apply to the
construction of other documents, viz that, i
possible, the words of an Act of parliament
must be construed so as to give a sensible
meaning fo them. The words ought to be

35 (1888) 21 OB at PG 65
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cansfruea’”.
GITAD IMPOSS].BLIA:

hat statute should be

ser that will not command the doing of the
an Act Is capable of WO
the other, the Act

JURIPRUDENTIAL

B LEXNONCO
It is the general principle of interpretation t
construed in such a mant

Therefore, where :
hich by one it will be valid by

neh away that it will be valid.
31 Supreme Courl Act, No 12 of

fappeal within a prescribed
Held that in applying
appellant becomes

impossible.
interpretations in W
should be interpreted in s
In Ohuka V. State™ where section
1960 required appellantto give notice 0
eriod from the date ol judgment of the court.

pet 1
the rule, computation of time cannot start until

aware of the judgment.

6. NQSCITURASOCIIS:

This is a rule of construction, applied to all written instrument. The

obscurity or doubt of any particular word may be removed by

reference to associated words. And the meaning of a term may be
(o the subject of the whole clause

enlarged or restricted by referring

in which it is used. According 10 MAXWELL in interpretation ol
statutle

“Where two or more words which are
susceptible of analogous meaning are
coupled, no Socilur a socils. They are
understood to be used in their cognate sense.
They take, as it were, their colour from each
other the meaning of the more general, being
restricted to sense analogues to Act of the less

general”

The Noscitur a socils rule was applied to the construction of the
offences against The Person act, 1837, which made it a felony to
shoot or to “stab, cut or wound any person”. The word “wound” -‘;’VHS
held to be restricted by the words which proceeded and
lconscquently to bitc off'a finger or a nose was not to come within the

36 112BDwl 7]
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meaning ofthe Act.
7 LEXNILFRUATAFACIT:

The law does nothing in vain. In exercise of their interpretation
duties, the courts will generally proceed on the ground that the
statute whose provisions fall to be construed was enacted for a

purpose or to achieve some objectives and will therefore construe
the statute so as to give sure effect to it.

STATUTORY INTERPRETATION IN NIGERIA

In Nigeria, statutory interpretation has been treated the same way as
any other common law subject and the rules of interpretation
treated in the fore-going pages are mere rules of practice and not

principle of law, therefore they arc only discernible from various
cases.

The courts in Nigeria have had a field day is construing statutes in a
manner that will put their conscience at rest in seeing justice is done
as cach matter before them warrants.

As we have earlier stated, the attitude of the Nigerian courts is to
interpret the words of statute according fo their plain and ordinary-
grammatical meaning but this was not always safisfactory because
word as mere symbols, are capable of more than one definition,
depending in their context and the nearing ascribed to it.

The Nigeria court, in construing a statute, have always bear in mind
the ever-occurring shifts in the meaning of words. It should be
remembered that it is not within human powers to foresee the
manifold set of facts which may arise, and even if it were, it is not
possible to provide for them in terms of free from all am biguity.

The statement of FATAYI-WILLIAM JSC is thus:

“the general rule for construing a statute has
been stated by this court in a number of cases.
The rule is: where the words of a statute are
clear the count shall give effect to their literal
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meaning. It is only when the literal meaning -
may resull in ambiguity or infustice that the
court may seek interndl and within the body of
the statute it self or external aid from the
statues in parri materia in order to resolve the
ambiguity or avoid doing injustice '

In Nigeria however, the Interpretation Act 1964 applies to every
federal instrument in the absence of a contrary intention, the
legislation, similarly the interpretation law of cach state applies to
every enactment of the state country to any intention provided.

The power of interpretation by the court is incidental to the judicial
power of the count as provided for under S.6(6) of the 1999
Constitution and S. 295 (3) of the 1999 Constitution which provides
as follows.

“where any question as lo the interpretation
or application of this Constitution arises in
any proceedings in the court of appeal and the
count is of opinion that the question involves
substantial quest of law, the court may and
shall i any party to the proceedings so
request, refer the question lo the court of
appeal as it deems appropriate”.

In Nigeria, courts are also bound to follow the external aid in
interpretation of stalutes such as, dictionary and those contained in
the interpretation laws which apply subject to the provision being
enacted.

CONSTITUTIONALPROVISIONS

More technical rules of interpretation of statutes are to some extent
inadmissible in the interpretation ol the Constitution to defeat the
principles of government entrenched therein™ and where the quest
is whether the Constitution has used an expression in the wider or

37. Mobil Ol (Nigeria) Lid V. Federal Board if Inland Revene (1977) 35C 33
38. Niki Tobi: Sources of Nigeria Lawpg. 69
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on the narrower sense, the court should, wherever possible, and in
response to the demands of justice, lean to the broader
interpretation unless there is something in the text or in the rest of
the Constitution to indicate the narrower interpretation will best
carry out the objects and purposes of the Constitution,

Quoting from Minister of Home A fTairs V. Fisher™

“A Constitution Instrument should not
necessarily be construed in a manner and
according to rule which apply to Acts of
parliament. Although the manner of
' Interpretation of a constitutional instrument
should give effect to the character and origing
of the instrument, such an instrument should
be treated as sulgemeries calling for
principles of interpretation of its own suitable
to its character without necessary acceplance
of all presumptions that are relevant to the
legislation of private law "’

EEEEEREE

With referenice to the Constitution of the federal Republic of
Nigeria, 1979, BELL.O C.I.N in Onycama & Ors. V. Oputa & Ors.

has this lo say:

“Our Constitution was enacted for the
purpose of promoting the good government
and welfare of all persons in Nigeria.
Accordingly it should be construed to promise
the peoples' welfare and, unless it is
absolutely essential, it should not be
construed to inflict hardship and
inconveniences on any community "™

In Bronik Motors [.td V. Wema Bank, > NNAMANI JSC had in the
same vein, stated that a Constitution should not be interpreted as a
statute because it has been accepted by our courts that a broad and
liberal spirit should prevail in interpreting the provisions of our

39, (1987) 2N.8.C.000
40. (1983) 1 SCNLR 296, 3214
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Constitution, although one has to constantly bear in mind objects
which such provision were intended to serve.

The first litmus test of court' attitude to Constitutional
interpretation was in Adegbenro V.Akintola" whether the dispute
centered on the correct interpretation to be given to S.33(A) of the

'1960 Constitution of western Nigeria. That section empowered the

Governor to remove the premier of the Region if “it appears to
him™ that the premise no longer commanded the support of a
majority ofthe house ofassembly.

Apparently applying the literal rule, the judicial committee of privy
council in reversing the decision of the Federal Supreme Court
declared that the section gave the Governor unlimited power to
decide whethera premier commanded the required support or not.

The justification for special rules of interpretation for the
Constitution is obvious. According to SIR UDO UDOMA 1.S. in

NafiuRabin V State.”

“The function of the Constitution is to
establish a jrame work and principles of
government, broud and general in terms
intended (o apply to the varying conditions
which the development of our several saciety,
and therefore, mere technical rules of
interpretation of statutes are to some extent
inadmissible in a way so as to defeat the
principles of Government enshrined in the
Constitution. And where the question is
whether the Constitution has used an
expression in the wider or in the narrow
sense, inh my view, this court should whenever
possible, and in response to the demands of
Justice, lean lo the broader interpretation,
unless there is something in the next or in the
rest of the Constitution to indicate that the

41 (1962) | ALLNLR 465
42, (1980) 8-11SC. 130, 148 149
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narrower Interpretation will best carry out
the object and purposes of the Constitution".

The Supreme Court has also established that where there are doubts
as to interpretation or construction to be placed or any provisions of
the Constitution recourse may be had to its historical antecedents,

According to NNAMANI SC in Bronik Motors V. WEMA Bank
(Supra)

“should there still be any lingering doubts as
to the proper meaning and [ would suggest
that it is legitimate to look back at the history
of process which brought the 1979
Constitution into being ” '

In doing this the court adopted the dictum of SIR GEORGE

JESSELM.R. in Holmes V. Guy™, where the learned master ofrails
had said:

“The court is not to be obvious of the history of
law and legislation, although the courts is not
a liberty to construe an Act of parliament by
the motives which influenced the legislature,
yet when the history of law and legislation
tells the court and prior judgment tell this
court, the object of the legislature was the
court is fo see whether the terms of the section
are such as fairly to carry out that object and
no other, and to read the section with a view to

Jind what it means and with a view to

extending it so something that was not
intended”

The court also cited with approval the American case of Knowlton
VMoor™ where JUSTICE WHITE, while delivery the option of the
supreme Court of the United States, had held:

43 (1877)8.C.L.D. 901, 903
44. 78.US. 41,747 at 786
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