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FOREWORD

[ have the honour and unique privilege
foreword 10 this book titled “Topical Issues i
Law: A Book nf chdipgs".

The publication Is u.producl of well-researched papers by
Ihorough-brccd academicians and practitioners on diverse bu}t
contemporary legal issues in Nigerian iurisprudencek The
book's academic quality, resourcefulness and robustness stem
from the array of well experienced. brilliant and highly cerebral
contributors who carefully. but painstakingly analyscﬂ the laws
and in their quest for a better, just and egalitarian sociely, drew
experiences from other jurisdictions in making suggestions for a
reform of our laws indiverse arcas.

The book is in-depth in scope, content and analysis as it
pungently examines contemporary issues in both traditional and
[slamic jurisprudence. The contributors are deeply appreciated
for the scholarship and efforts that were put into their
contributions. Members of the editorial board are equally
appreciated for meticulously vetting the legion of papers
submitted for publication in the book.

In view of the foregoing I have no hesitation in
recommending this book to Lawyers. Judges, Legal researchers,
Law students and every one that desires forensic knowledge of
both Traditional and Islamic jurisprudence in Nigeria.

Thank you.

ol writing the
the Nigerian

Prof. T.I. Akomolede

Professor of Law and former Dean.
Faculty of Law.

Ekiti State University.

Ado Ekiti.

08033379061.
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CHAPTER F ORTY

THE N(?'I‘l(‘.)N I'CHARITY BEGINS AT HOME'
IN lf,‘N(yL_lSll AND ISLAMIC LAWS: A
COMPARATIVE EVALUATION

Abdulfatai O. Sambo
LL.B, BL, LLM, Ph.D. (ITUM)

Abdulkadir B. Abdulkadir
LL.B, BL, LM, Ph.D. (ITUM)

Abdulrazak O. Abdulkadir
LL.B, BL; LLM, Ph.D. (ITUM)
: £
Mwinyi T. Haji
LI..B (Law & Shariah), MCL (IITUM), Ph.D. (ITUM)

Summary of the Chapter
The aphorism 'charity begins at home' has
assumed some legal significance in the law of charity. This is true
of the English and I[slamic laws. Hou.'ever, the application of this
lofty saying seems 1o have {)een 'dzsplaced zmder the Engh:sh
charity law. In Juxtaposing this no{lqn_ under Ls[ar{nc and English
Law, the chapter analyses the definitions and objects of charity,
discusses how charilty is classified yzrder common law and ﬁn‘lhcfr
analyses the concept of waqf and its cla:s'sgff'cauon under Is{artzlc
law, ‘l"i/m//, y, the paper exposes the up[)/lcarl()'n of the aphqrzsm of
charity begins at home from I/u:' perspectives of English and
Islamic laws 1o show ils relevance in both laws.

758
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oncept under Islamic and English,
aw. this concept s developed ty,
aws Lnder kgt rs ago while m-]d?.[: ls!ain}!:;\!ni\z. ll(])cl T?f{ll()n ¥
e courts many Y50 Ssources of l-\l'tfi‘}“it he 'mszﬁl{: an ang
1-;\.\\&*:1“: J ‘ht,ln(;u w). The notiont ¢ mrll )' l!}i’ srol k_ome-ls.a
Synnah of P T‘,‘Pl,“-n Fngelish lunguagc..hlﬂ teibgnfe ul;]Ldtt; llll‘:g, it is
comman S8 L Tenanty actually begins &7 r English
doubthui ¥

faw

duction

Intro scharity 19 an old Ll
The notie ol B 1, common

aritv must be established for the
t section of tlﬁe public ral}z_er than
.nefitorasu L +duals. This is the main justificatio
g‘;r":htc benefitof pr 'llL égﬂ‘gégsl;g ns granted to charities, Pub1i2
| i harity within a c_ommc;)tn lawfcohntext.
benefit ! v members have priority 1n matters of chari
But in L“'}’Sﬁc tgl;ﬂtié]r]l;rga:(?ée who%re outside the family. .
Hnm;‘am the above backdrop. this paper will examine in
detail ‘lh%s notion under both laws 1n ogd‘er.to find its apt
application legally speaking. In domgd_t 15, it ﬁxamllr]les' the
Jefinitions and objects of charity. It also discusses how charity s
classified under common law. It further analyses the concept of
wagf and its classification under [slamic law. Finally. the paper
analyses the application of the a horism of charity begins at home
from the perspectives of English and Islamic laws to show where
the saying belongs.
Definition of the term Charity
At the outset, it must be mentioned that charity in law has a
technical meaning' but not a statutory definition.” The legal
concept of charity has been"'d'e'velopeg by the courts over the
years. The courts have also refrained from attempting to define
charity. Before the Charitable Uses Act, 1601 was passed; there
}:;f;']r];c lﬂlaslclcxissxons as to whether the definition of charity should be
ed.

] - olish law. a ch
‘nder En:.:_hsh ' '
v Ticiently important

is the hallm

See | 4 e I; N Py !

h!.xcrm';‘thTJms'aféﬁ?f‘f{] Purposes Commissioners v Pemsel [1891] AC 531, where the

wellas alegal significati : ?{"} that of all the words in the English language bearing a popular 2
‘ Of tamnot sure that there 1s one which more unmistakably has atec mctilr

MeLAng Fot more detai] see I
caning ) see e - |
:’u.«m.mmm.’.‘)!uch,!l_undun Ruuh&?g?c '(’)U:;l'?)”(gml‘e) iAot i .

“in England and W les.
1958 and will pe maauLlj‘:l;ll hmited definition was provided in the Recreational Charitics Act
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How,
"Weve :
Which (‘ml\\i\as decideg that there «
ch o m“‘\ “allow the scope );‘ blh\'\llld be room for (exibility
. S SOciety, | PR O charity to keep pace we y
Y S Yo In the s . ) cep pace with the
Offer “Ctaingy needed ¢ Same vein, o statutory dcgnition might
SL has been Qued ":“uu‘e meaning of charity "On the contrary
1 US . = ‘ ad 1€ adv: - . 4 - z
on in that i Might o dr antages of a definition could be

Provide sctofundmimbl ‘:l?l‘l‘m a lrcxsh Spate of litigation and
- dcﬁl}iiinn N ¢ distinetion,
iy m ot charity gs provided in t} :
‘ Act has alwgy .« been the ¢d in the preamble of the
fact that the Act its-eit‘l ‘ ‘ul 1€ most common definition despite the
the courts to ool 1as b¢¢n repealed. It has been the practice of
what purposes are ilhih§ P}l;t}ﬂxﬂblc of 1601 Act for guidance as to
charitable. 1aritable. The Preamble lists the following as
!Z:;m: :i lz};{'eqf;f \\ laiuiﬂ ;‘mpg{en’!. cmd‘ poor. peop!e.: the
schoo! Ofii’clri;ill;' Lﬁf; ;L ‘hgt(;;gn;c:;.sojdz;’m.‘;‘ and {rfanr.u:*r)'s,.
the n—’l’u;'rs of. bric;'i;é\‘ havens ( o « ‘1‘0 il llflll o bank
: ) S8, navens, causeways, churches, sea banks
and highways; the education and preferment of orphans; the
rg’{ ief. stock or maintenance of house of correction; marriages
of poor maids; supporting, aid and help of the voung
rradesman, handicraftsmen and persons decayed; the relief of
redempiion of prisoners or captives and the aid or ease of and
poor inhabitants concerning pavments of fifteens, selting out o

soldiers. and other taxes.”

‘Elizabeth Cairns, Charities: Law amd Practice (Lundoq S\\_'ect & Maxwell, l9lSS). p. L
‘Qee the case of Incorporated ("uum;.'! of Law Reporting jnr‘Errglaml ujkf Halgs v Antorney ggnem]
(1972} Ch 73 at™d Alse Sir William Grant MUR. inthe case of Morice v ‘brshop of Durham [ 1805] § Ves.
300 said thar “chanty” that m s widest sense 1t dcnotg:. all good al}ccnuns. that men Qggh} ‘t.o bf'ar
Lo s each other, s most restricted and comumon sense, relef to the poar. h:rlunher discussion see
x:m:.m‘: oy & D B Parker, Tiador on Charities (London Sweet & Maxwell, 1984),p |
Is b ,Mgf mtt“ e ,agﬁ;;md x‘vp!a\‘cd by the Mortmain and Chanitable Uses Act, ISSS‘ Bul agam thg 1888
Thaxhories e wction 38 of the 1960 Act However, despite repealing the provision preserving the
Act had repealed b f‘ - h.-h“hcy hand in section38 940 provides that any reference inany enactment or
Preamble, the 1960 AcI €0 :h" nyc:tntng purview or interpretation of the Statute of Ehizabeth | [1601
document 0 a charity itR TSI : reference to a chanty within the meaning which the \_\-prd
Act] o the preamble land and Wales See Maurice & Parker, Tudor on Chanites,

bears as legal term acc
p3

shall be construed as a
ording to the law orEng
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4 the prC\".“’uf‘" two Acts. defingg
S ANY stitution. cot"pm*uulon or not. which i
mein. ‘-im'blc HUrPOSe and 18 suh_|?cl' to'thg control of
ostablishe : , ”;_ sxercise ol l_h_L‘ co'm:t S _]Ll_I'lSdlCllOn With
the High Cour m - prom this definition. 118 clear 1hu} the 19¢(
respect 10 charit€s. = o could change the substantive law of
1 from the developing body of case lawg
the foundation of the preamble to the 1601
which are * - 1 arity could still be defined to mean “eve
Act. The term chi nd institution taking or to take effect ip

~d {oundatiol e : )
endowed 1048 ales and coming within the meaning. purview and

“neland and Wi
Englt “1601 Act.

. enretation of Yy : :
1nlLrpr'Lrtlz:: o e shows that charity in the legal sense 1s a highly

«echnical term. 1t has been established that. In order to hgve 9
charitable status i law, a trust m|ust not only be for a charitable
purpose" but must also be for public be.n‘eﬁt. The pr.ﬁ?amble of 1.60‘1
Act still plays big role to the Fleﬁnltlon of Chal‘lty where it is
mentioned that a trust establlshed for one of the purposes
mentioned in the preamble has been acgepted as pemg of
charitable purposes. But the question remains what will be the
position where a purpose is not included in the preamble.

This question has been answered by Grant M.R. in the case
of Morice v. Bishop of Durham’ when he argued that the
categories of charity purposes are not closed, and that a purpose
qot on the list may be charitable nonetheless, provided it is within
the spirit and intendment of the Act. From this decided case, itcan
be seen further that even though the Preamble of 1601 Act plays2

pivotal role on the issue of charity and charitable purposes. it 1s

not necessary fora purpose to be listed in the Preamble in order for
itto be regarded and classified as charitable.

Act which repeale

See) G. Riddall, The Law of Tr
L 522 te Law of Trusts, (London: Butterworths, 1987), p. 95.
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However o new o
been put iy |t’lt‘u\? (] ::“’,.”7 Act, 2011 of the United Kingdom has
Dgland Wlx:’tl.*-“w‘,'h" word charity for the purpose of law ol
he ain of beip I,“‘"":‘lﬁllci;.ln;; an mstitution that is g::»‘l:.:l)llsllcd'wll‘h
subject 1o (he ";“““v‘\lu,utm- |upcnplcnrnm'lilutmn'zuul xvhwh_ns
CxCreising s .m‘i-- l, ’.uml anagement of the I-i'lg.h (‘:.m‘m mn
charitabe '”*?lllijm shiction with repard o charities.” For a
Kingdom law i) ”l.' " be recognised as one under the United
prevention or 7“;'“!‘1'11.);1“: lun" any of the following purposes: the
advancement o M"’ ll’f'Wny: the advancement _ul_rf.*llglfu!; lhg
community tlvvcl«')»)ﬁi':“11(“;‘ ‘l'lu: advancement of C”""T”f’l‘f"} 011
Ur “V‘J.’i; ”l(,f ;j(]\,”,”)("U::];E:”T : ;F‘tt'd'\"ll‘”cc']‘lk’l]l U[“Uu“h‘()? .l' ].L b.d;\ ”l]!:x
P A st ol arts, culture, heritage ol science; the
bl cement of human rights, conflict resolution  or
x't:c'nr'n;lh::!um or the advancement of amateur sport; promaotion of
fL‘lli!,IU!J:; or racial harmony or equality and diversity; the relief of
t[ltmc I need, by reason of youth, age, ill-health. disability,
financial hardship or other disadvantage: the advancement of
cnylmrnncnml protection or improvement. the advancement of
animal welfare: the promotion of the efficiency of the armed
forces of the Crown or of the efficiency of the police, fire and
rescue services or the ambulance services: and any other purposes
within subsection (4).” It is seen from the provision of the Charity
Act that charity which is offered or given for the benefit of an
individual or person whose beneliciary are known is not qualified

as acharity.”

‘owe Section 1l and (b) Charity Act (¢ 25) 2011 ol the United Kingdom Note that this Act came into
,in};gi un 14 WMagch 2012 I 1y an Act ol !‘..'u’hulw;m and sets out the modalites o (!nu regulation and
!’cw%!r:xlt«;zi o all charstses s Ingland and ‘-’v’u!us‘ ch Au:’l _I'upl:xurs the Recreational Charines Act 1958
amdd v irtually simost ol the O hatthes Acls 1992 1993 and 2060 1sutat does notreplace the aspect/sections
sy Vet CCliartees fots which provided for fundraisig which are yet to effect. tor example charmable
i |v};~‘_,‘_, -1a !-J f:n- laces 1 he new Act does not makg changes 1o the law but merely consolidated into
u»br;"L!Tl‘t:;s”i’!')’g;:‘;":’;}rwvu.;‘d accessibihty 2011 Act rather than previous Acts

g 9 of the Chanty Acl
decigion ol the courn

o
" Gep geneially, section
e ftt cxampic 1he
{1951 A 297 The case conerned g 1rus cutab
Amerscan Jovacco company He established a 1rust 10 proy
. toyees o1 gx-employees of the company Despite the conss
spployeet U X fed 1o arepand 110 606 people at that tine ) the
the group 2mounies i d 1102 T o i
' i be charitabie on the
shat the Hust couic rod be : il ot of
v sder 1o show public fHenelil the identity of the members
sonal nexus

in the case Uppenhemm v Tobacco Securines Trust Co Lid
Iished by @ man who owned a large stake i the Bntish
ide for the education of the children of
derable size of the class (the members of
court held (Lord MeDermott dissentng )
( of public benefit In Lord Simmaonds's
{ the class must not be defined by

yiesy, B4
means ol @ Pt
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TS I -
;, ‘ ‘l:j;::mw \‘\h“llrlilt.‘\fl;‘/“ [slam. I’Im.s'.‘in”l:.slllurm. I.f') hclp 2 Wegy
T the term :Lzh‘;m;' i does not ”CCU,‘M.“I \ mean almg the
m“k[ is h_'.,fm";‘ ' i -hniﬁll SCNSC. the ‘\‘»Ul(! ,s‘u(/u(/(lh mcang a
gt In -'v‘“i‘_ with the object ol uhlzumng the 4pproyy) of
epng oF it made [ in the next world.” For cxample, 4 il

.;ql::uu!;:,\. or a rev JI["I sacdagah since there 1s no pious inlcmion

it i_‘mcnd lt::‘;l'*:a;"dcd as a sadugal 1Fitis made wiy, the
“m‘\*:x::nr(:;::}:\lng friend's poverty or 10 provide againgy his
mm;é?r:?i;;r:rdllxinnst:nlznticwll if made for pious purposc even jfjy is
made without intention of obtaining the r'cward from Allah (s.wt,)
;l‘conﬂdcrcd as sadayal. '.I‘hc reason is that ;'I{lc:/z (S.w.L) wi]]
hless all donations irrespective of whclh‘cr the gift was Made with
the intention of obtaining the rcwards‘ol ;{//qh (g.w.t.}. IT'a persop
makes provisions for his personal or 1o‘r‘h|s laxmly's lylure needs,
it 1s considered as a pious act even if there is no intentjop of
making a gift. However, itmust be said that on the issue of charity,
Islam gives priority to the family members before considering
those who are outside the family. This point will be discussed at

length later.

The enforcement or Importance of sadagah can be seen in
Gir'an and hadith of the Prophet (s.a.w). In the Holy Qur'an.
Allah(s.w.t.) had ordained to the effect:

1o spend of vour substance, our of love for him for your kin, for
orphans, for the needy, for the wayfarer: Jor those who ask and
for ransom of slaves; To pe stead fast in your prayers and
practice regular ¢hariy y,"” ' -

-\\(d "mrtf \'
v Al Mohanm,e , = o .
(L:!llp;m)v;tn(‘}‘p s nedan Law, v I. 3" Edition (Lahore: Law Publishing

thid p 214

A Yusuf,\“ i
/ lt'.’fo/'() in-Tovt T :
V' Curan lext, Iranslzlllonand (‘()mmcnmr\; SﬁrahA|-lfa‘1""”l”2’ X,
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Islam advises the belje
at the end 1o othe
help.” The believe
others and give ¢
more rights to the

vers to spend for kith and kin (irst and then
F people in society who are in need and seek
rs should not or cannot be concerned only about
verything in charity-spouses and children have
: Property than any other person.
The institution of wagf. in which the wagif's family and
Flescéngiaqts are the immediate recipients of the benefaction. owes
1ts origin from the Qur'an and to the direct rulings of the Prophet
(s.a‘.w). [tis better and it is lawful to keep some property for one's
_Seli z}nd for family members than to give all in philanthropy. This
1S evident in theQur'an where is Says:
So fear Allal as much as ye can; listen and obey and spend in
charity for the benefir u/}"ﬁur own souls. And those saved from
the covetousness of their own souls, they are the ones that
achieve prosperin.”
In another verse of the Holy Qur'an, Alluh (s.w:t.) had ordained to
the effect that:
To spend of your substance, out of love for fuim for vour kin, for
orphans, for the needy, for the wayfarer: for those who ask and
Jor ransom of slave; To be steadfast in your prayers and
practice regular charity.”
To empbhasis the importance of giving charity to the family
members Allah (s.w.1.) stipulates that:
They ask thee what they should spend (in charity), Say;
Whatever ye spend that is good, is for parents and kindred and
orphans and those inwant and for wayfarers, and whate ver ye
do that is good Allah knoweth it all.”
This notion is emphasised by the hadith of Propliet ( s.a.w) where
Abii Hurairareported the Prophet as saying:

“Ibid.
“Qur'an. Siirah Ar-Taghabun_64: 16.

19

"Qur'an. Stirah Al-Bagarah. 2. 177

(]
()
"

"Our'an. Sirah Al-Bagarah,
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' (18 "S(HI‘“[‘//I(: grealest reward is thar whicy,
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. ‘.“,[‘lm,L
. 'l‘ . AN E) 1 16 T 0 \
/.umd_ - ane hadith where 1Uis said (hy Saaq
in e T
ophet (8.a.W) as saying (lgy. «
lqunlcdlllt‘l"”l’hd(..ﬂ‘ In Islam lli:cr i
\bi Waqqas hac il _\'m/ll(/”/’- Islam, ¢ is gy
[bn v child o) Leaal. in others semi legal or moral (,
. N CZISCS Lv‘ b g Ao N \S ATR ) v v, !
L.,inlcﬂ“"cc to the parents. descendangg ang

o P ] . C
Also 118 report

o [0 Ol
L'I\c . : ‘ ]
obligation 1M son ]
provide for the n

. i ‘..,-11_ SiE = . Tie a1 -
kmtnlkmgtln“‘ ln(lcrl\'i”" these conceptions which are Who|]
sooinle U Sl
| he principle

Enelish law is directly traccable o (he
e Englis
foreign (0 “, he Prophet (s.a.w.) when he said:
cnunciated by t 1;. /, I\.m".\- on his family and kindred, ity iy,

e Muslim be. - - P ,

W i (j//p(uwiHL’ the approval of Allah, it is sadagah, although,
;)/T/;ztrls'(}ml aiven fo the poor; but to his family an Children,
i N { LU o SR \ ) . .
Again it is said 1o the effect that: “Giving alms '/()l/u Poor has
the reward of one alims, but the giving 1o the kindre
rewards.” . , :

[ven in matters of will, charity will be v
property bequeathed fall within one-third ol the net estate of the
donor.” This position was based on the tradition of (e Prophet
(.aw)reported by Sa'ad b Waqqas who said:

the propher came 1 VISIE e in gy Sickness, |y
":)L)chu' ;u};;/;(n//ng{/;A: lodic ar a plaeq where | migrated. The
Prophet of God sai God shall have mercy on Ihn Nafra. " |
said to the prophet

is my ()_/)"“/’/""- Fam wealth ane pmy only heir
Yy davgly ey Permir thar | mak ' .
Properyy,

! : aCwill of my entire
He saif “"No" ; ol t

) THLNO T  said e e awill of e
I/m'd(?/n',l’/)r()/ur/'l\v, . . V'”“/‘””’”/“ awill of nwo-

rule

d has e

alid only if (e

as then at

. I.l Hh ‘ i ll n \ ' ‘
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(:‘ / ‘ / Sy ll |\)h\ .\ Il \ld(lllL Il\“

Vishy wiiry
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Wl ay ,Il Kment Jygy See also Akmal Hidayah Halim,
ang ] tocedure. (Sweey

and Maxwell Asia, 2012)pp.78-
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a. Trusts for :
virtually automatically mption Fhat. thg publlc.beneﬂt test isnow
; y satisfied in relation to gifts for the relief of
poverty, nonetheless practice in thi "
siirious idiosy R e 1s context has led to some
YUS 1diosyncrasies becoming part of charity law.” This kind of
charity is mentioned in tl A At e
object. In the preamble ; 1e preamble of 1601 Act as the first
iged, ‘Tpois r}ljt 112] e 711 1s referred dlf.fen.ently-as the rel.lef of
Daiksiede J & ;m poor peoplf?. ThlS. is .stlpulated in by
buildine £ AL (€ Glyn™ where in c01_151dermg a bequest for
ing cottages for oldwomen of working classes of the age of
60 years or upwards, adopted a disjunctive construction. and he
said: “I have no the slightest doubt that this is a good charitable
bequest. The preamble of the Statute of Elizabeth refers to the
?ehef of aged, impotent and poor people. The words 'aged.
impotent and poor' sheuldbe'tead disjunctively.”
In the law of charities. the word 'povérty' is used in two senses. In
the first sense, it is used in an absolute sense to indicate the
condition of those who live at low economic level as to the extent
that when for example. they stand in need of soup dispensed free
at a soup kitchen.” In the second sense. the word 'poverty' is used
relatively and it indicates the, condition of those who for some
ial need; of*who are less well off than

reason stand in some Specl
they were. Here, it means that a trust is for the relief of poverty if it
is for the benefit of those who have come down in the world.

Under this ground. trusts for the relief of people who have
suffered as aresult of some natural or manmade disaster were held

to be charitable.”

1gee Kerry O'Halloran, p. 93.
"[1950]66TLR(PTZ)SIUMDII. .
¥Gee Biscoe v. Jackson [1887] 35 Ch. 460. Anint

i ' igi s must have an inco
stipulation thatto be eligible persons mus ‘ ome]
3’ Ser:: Hobourn Aero Components Ltd's Air Raid Il)lr.gfl;’sivol: :;ml [1
: 53] 2 32
and West Somerset 1953] 2 A

Relief Fund Trusts [

ention to relieve poverty can be inferred also from

me below aspecified period
946] Ch. 86 Re Narth Devon
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jand Wa5 o be h”_‘“ for ﬂu: Prf?”““““' Of the "k'lls!,u:‘t::
by which o well peing of certain persons h;,: promoting and

: sICET T ecuch ucli\'ilics asare calculated to contribute 3

encoumgm- o] being of such persons who W;‘l‘c otherwise (”' 5

e advantages offered was notatrust “'l‘ll:'

¢

. health @ .
the hea stoenioy

pdutfors! s
pand 1

the

entof Education
{ education has been recognise
gnised gy "

verty-
{dvancet
s to this category of charity therg
e €is

.l yfpov
B rTr;usm forthes
udv:mccmcm 0
rust in ven ly _vcars./\ ) ‘
et of poverty but it must be for an cducation,
aards as charitable and it must fall within (“':

aw regard :
ble of 1601 Acl (Lhizabeth 1 -‘”
¢

-ntendment ¢ il S |
e difficult to satisfy 1mn application to trusts f
ol 813

ublic bene pE for 11 et
je trusts for the rehiel of E
I poy erty or

the advancemcnt 0
forthe advancement of religton.

In Re Shaw it Was held that gifts for the advancement of
education generally arc considered as charitable. Again, that Pi’lrlicul(v)i
education must be beneficial 1C. educational value to the commu ,“f
and this benefit must be available o the public or 1o a -“iul'ﬁc::y

f the community. Education by itsell 1s Ch“filuh‘m

important section O
irrespective of whether the beneficiaries are rich or poor: d
. .y 38 poor and whether o
not fees are paid. "

With regard to the

Incorporated C ouncil of L

feducalion thant

mca)ning and scope of education, in
e General e hmsc,“-‘ dltqm/lmg »/Uf' England & Wales v
e (o fhe i;npro\")eme[; a f\ ape:cxpcnl of education’ has been wid
public dissemination. Here, 1t O- a useful branch of knowledgeand its
il e e Here, itmeans that education has been interpre v
ends far beyond the encouragement ol Lrprmd

ol the teaching in

schools and colleges.

) 11955] 1 AIIER 525
*S G Maurice & D B .
"Crn ¥ T ﬂrkcr_ ‘;
_SeeKerry O'Halloran, p. 95 B3

'[sl%gl I AIIER 245

imultaneously Scl- A

: S st _
arc not run for profi 10015 i the private sec
. profit. See Fliz sector which charae

11972} 1 Ch. 73 at Io‘zc ElizabethCairns. p 6 ch charge fees may be charitable provided they
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Educatijon ;
~UHCANON 15 ¢ -
10T cont
o ined (o the .
A‘. AO‘/"/’/('I"_\‘ Wil Drare ¥ .thL Provisions of forma] i
wide enoyel Trusts,” it was held Mmal education only. In
i wugh to cover the : that the concept of education i
discussions take ¢ Promotion of confere o G
of influence ; ¢ place O avariety ofacademi ences at which intensive
ence in their owy, N Sl mic subjects between people
Process and instrue untries who would both | i
‘(‘ struct nthcrparticipams ?m earn from the
oncerning the resenre 3 —ne
there are certain co ‘];'I-LSL"rCh activiues, in order to be a valid charit
Trusts,™ it was hel i( nditions to be fulfilled. Thus. in Re Hopkins l;/)lll
T ds ne g > re ) ’ ) I
o the researcher (tn‘lhdl l‘lu research must either be of educational value
will pass into th: : ]nil‘usl. be so (!lrccted as to lead to something which
sum oF COmmuniL':IFIL Oli educational material, or so as to impFove the
. o -able Know i s - :
cover. Education in this St .ledge In an area which education may
eXtextends to the formation of literary taste

and appreciation,

a. Trusty » Ay :
As far s ”’)‘g tt ;{:lsl;' {(,::1;: ::1; S:fcement of Religion :
M m”«megnicemlgnt of n.'e.:hglon IS con.cemed, there are
condition is that the religion m?l C:lb Y ?)I lt e b e
cours asa relision: g st be of a kind \'Vl?l.Ch is accepted- by tl_1e
cligion; and secondly is that, the activities of the charity will
tend to promote or advance that religion.* A religious charity must not
plll) be so constituted as to satisfy the legal definition of religion,
including having objects or purposes of a religious nature. but its
activities must also advance religion. The courts will require evidence
that a gift to a religious organization satisfies the public benefit test.”

T[1985] 211 ER 869
*The promotion of physical and recreational education in schools and universities has beo

be charitable despite the fact that the promotion of sport itself is not considered to be chantabic in

1R C McMulten [1981] AC 1. where a trust to provide facilities for football and other sports tor
and universities was held to be a valid charitable trust. In other words it was held
t sports at schools and universities generally is charitable. It is further

nges as the social values change and that an activity

pupils at schools
d as forming an integral part of the educational

that. the encouragement o
emphasized that. the concept of education cha
which a centuny ago would not have been regarde

curriculum may well be so regarded now.
“[1965] Ch. 669. | e
*For more detail as to the conditions of a valid trust as to the advancement of re igion see Th
cial Purposes of the [ncome Tuxy Pemsel[1989]A.C. 531 ATS 83: Dunne v.

Commussioners for Spe ~oats[1949]A.C. 426
rne [1912]A.C.407. and Gilmouwrv. Coals A.L.320.
Byrne [1912] Christian Brothers[1971] NI 114.

“See Commissioner of 1 aluationv. Trustees. Newry
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A .cn\'alidchnrilahlc trust.” > n
'nccmc’l}! ol b'l the ud\,ﬂnccment ol rcligi(ﬂ] meang

In this €OTF N message €YD wider among “m“l\’ing_ to
i i\'é steps 10 € stain anc} increase re!igious belié?

o e - oty of ways -\’\'thh may e
. . " ibed as pastoral and missionary.” Once g} ¢
Jecide wl arity is within the charitable pUrpog]e
iscretion of the courls. (hese courts have throughées
the centuries decided variably on what act amounts i
advancement of religion. One of the criteria is the maimenan*c . to

he upkeep of churchyards. and u?et

nlaces of worship including t
srovision of furniture as well as the maintenance of the structy
: .

jtself.”
a. Trustfor Other Purposes Beneficial to the Community
a wider scope for the de“’elopmeﬁt of

This category provides

charity lg\\’ and meets the needs of the modern soci :

sstablishing new charities. However. this categor Y. In
ategory as other

discussed categories must be within the spirit and 1
: " inten
;?;: ;;}rees:giliz 101' 1601 Act.” The donor’s beliet that the ?)lllire)nt v
il trusLlsT l:mt]m uselt‘suﬂlgient to constitute al\?sl?s
e e element of public benefit is very i alid
could not find this element. it can lgolg]‘t}})]Orta}?t
i at the

charity does not fall under this category.”

comprehensit L. ,
nower 10 | hether ch
i< under the d

%o Seurhi Place Fihical Se Buddl
me:\"l ;:‘1!‘; thical Socieiy {1980] TWL R 1565
mever in the case of B : ; i m be
3 O Demmeen v Necular S
‘.U‘"d—‘j:m whichis ecner:j)h 3:-“,-’ voacesiar Socrety T [1917] A ¢ :
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ats C4 o (308 ,,li"iu‘ . - y L':—.l." cdaasex |
-;“rn e i ”,L : Hu.'hramfmeH,L'/l(‘m,., /“q d Cxccplmnsnndarc Pl
- ?-.,m.-.( e 57 R
Ses A G Riddall p 105 o
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Classificati
io
Classiﬁcationn Otf Waqf under Islamic Layw
oI waqf under Islamic law varies f ;
to another. For example. Siti Mashitoh™ divi A g
cateorie b waul itoh™ divides wagf into two
& g Amm. and waqgf Khass. Th !
waqfis for general or public purposes Itindic t y 'fogn ]dcr kL
24 _ : : Icates “adedication i
perpetuity of the capital and i 5
tuit ca income of an asset recognised by
| slezmlé: law for religious. charitable or educational purp&%ses." It i)s
create fqr t.he.z people at large without any restriction to a
particular individual or purpose.

o The latter (‘}Vaqf k’has.s') includes private wagf and family
" aqf. It denotes “a dedication in perpetuity of the capital and
iIncome of an assct, recognised by Islamic law for religious.
charitable or educglmnal purposes, dedicated for specific purpose
or for a particular individual, including the founder's family or his
descendants (known as al-waqf al-ahli or al-waqf al-dhurri) as

prescribe in the wagfdeed.”
Some scholars. such as Syed Ameer Ali*® and Mohd Zain

Hj. Othman’ classify wagf into three categories. i.€. wagf'amm.
wagqf khass and quasi-public wagf. The quasi-public wagf are
those trusts. the primary and initial object of which is partially to
provide for a general purpose, and partially for the benefit of
parﬁcular individuals or class of individuals who could even be
from the settlor's own family. This paper cpnsiders most the
family wagqf because this category 1S peculiar as compare 10
English law. Another reason is that PhlS category o_t wagqf proves
the existence of the notion that charity always begins at home in

Islamic law.

pmstrative Perspectives. (Kuala Lumpur.

ahmood, Waqf 1 Malaysia: Legal and Adm

“gj1i Mashitoh M
l Press. 2000), p. 10.

University of Malaya
“Ibid.

“Syed Ameer Al,
“ Mohd. Zain Hj Ot
Minister's Departmen

1y, 1976).p. 213

ng Compal
° Kuala Lumpur Pnme

‘Law Publishi
(laslor> of Wagf, (

. vol. 1, 5" Edition.
,&/ulmmmet/wl Law,vol rence lo (he Instifution

hman, Islamic Law with Special Refe
t, 1982),p- 111
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— o Charity be wetnsiders tha
Jlicability of the notivhh qu.lunillcd (hat the law considers the
' 1RbE

;\‘l;::‘“m: with Enghish Iu.\'x.'rll " en where (rust falls ‘w‘ltl’un or}e of
: qance of I“'hhc Im‘llL Jassified by |Lord Md.u.mghlt.n o
poranee R ity e test of public benefit in
the low |1k"d""(.’ oMt isly the test .( ! S ieda £
Pemael’s cusc: I'hus. 11 l'll 'l'l,”-iluhlc except for the trusts l(fr the
order for it 10 be Mm”?- L | ust be cstablished forthe benefitora
relieorpoverty. - Acharty ¥ ol the public rather than for the
sulliciently impml-mn'l lh'L‘Lll(‘)l‘l ' ihis is the main justification for
henelit ul'pri\'ulcmdl\'ulu.u.li,‘flnN ,I'.umcd i charities.” Public
the chli_'l and '.”"C“lI,C(;'.?L:ﬂ?‘:.(;:y' wbithin 4 common law context.”
benelit 15lth;uy!l:p:T\“(])w.lhd‘wccn private and public benefit and
e { which should be conferred varies in
arity.” Whether or not the cl_cment of
public benefit is satisficd is question of law I'O’l‘ lllU_.l{ldgCS to
decide on the evidence before them and the donor's opinion as to
what is public benefit is immaterial. In English Taw. the
contribution made by charitics to addressing the social inclusion
or social benefitis well recognised by the government.”

In the same vein. the very element of public benefit is
presumed (o be present in educational and religious trusts unless
the contrary is proved. But in respect of trusts created for other
purposes beneficial to the community, the requirement to prove
the presence of the element of public benefit is very important

snlm:g n}c))l all purposes which are beneficial 1o the community are
charnable.

the measure of the benell
eVery classification ol ch

“Chatles Mitchell ; S !
s clland Susan R Moody. Foundations of Chariny, (London lart Publishing, 2000), p
| h/nhclht;ums,p 16

See Kenry O'Haulloran p o6
IiTH]

Forexan
xample the then M, :

mster of T ngland

marforee for goud iy wu:r‘ull!l "eland and Wales responsible for charities declared: “Chanues are a

COMmunities ang ) ey canreach out 1y « : : S g

sand provide 4 oice Ut 1o some of our most marginalized ‘

ASHoOnE voice lor (lhse whaneed it The Goy i, 111-llglnd|ll?d ;“d d(;p”:::

iovernment 1s commitied to a diverse.

expanding and \
) thrant volunga v
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Also. the exclusi °
: xclusion of famil sre 3
English courts have alwa y members in established charity
d t iy ys resoned t l 9 rlt).
etermining whether : to the 'Co v
g whether or not potential beneficiar: mpton test' in
of the communit e feet 1al beneficiaries form a secti
‘ y. This test is stated b orma section
case of Re Comptong, where the trust y Lord Greene M.R. in the
descendants of three named pers was Cl‘ealf.:d for educating the
court held that no beneficia rI?es c(:):r? According to this test, the
public where the nEexus is one of constitute a section of the
common descent and the b EOMien employment or
F et members are numerically negligible
~ From the Compton test' it can be seen tl '
nglish c .
English courts fail to understand the nature of lll] . most O 0%
exclude those descendants of the donors. If 0112 comltl_w_mty al?'d
fastur Yy nors. 1e scrutinizes this
) u; :Illlo he ?E,ly realize that, to constitute a section of the public s
mgmb nfoh egree wl}ergby in its starting point it must include
; Cclar of the t'amlly. Ihis is not something strange because in
§ar y days. uses' and charitable trust could validly be created in
avour of children, spouses and relations as well as for religious
and charitable objects in the same manner as in the case of wagf1n
.Isl.a'm. The position upder English law has changed since then, but
initial resemblance with wagfis noteworthy.”
ap To prove the above point, there is an ancient English
institution called educgtlonal provision for “Founder's kin”
whereby descendants of the donor are entitled to receive certain
educational benefits and the trust was still regarded as charitable.
Giving to one's own children 1s regarded in this case as
charitable.” It can be observed that public benefit is an inherent
art not only for chari under English law buteven in Islamic law
p y for Lnglst ; ;
where the wagf for the benefit of children involves this aspect.
The rule is that once the line of descent becomes extincl, the
benefit of a family wagf goes to the poors. That 1s the ultimate
objectofevery wagf. both public and private s public benefit.

7[1945] Ch. 123. . o
S'S[;’zjbll((li;lid Rashid, ~“Whether Common Law Concept of 'Uses' and "Trust Originated from
Journal,Vol. 9.no. | (2005):258.

Wagqf?” IKIM Law ‘
“See Re Scarisbrick [1951] Ch622.
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y0 of the term

{ about individuals repardless their
'puhlic henefit' is that it must be
that purposes of the trust should

Jant 18

o the Puhhc Illlcl'w.‘l B

needs “The wider mu”i‘;' Chole
" the sasaw

. s rests of the pU it el . . o

in the interests o i does not mearn that the trust must not be contrary to

e carried out.” J1Y he national terest. though clearly, if the trust
. policy. or to the DEFEE caticfied.” The :

public pu e effects the rule would not be satisfied.” The requirement

» M “" ]c»‘,‘ . N ., _" - T e -

,‘“mq" wely negative but it is posilIve in nalgru and 1huf. must be some

1s not lmlrl A niﬁl* (0 the public al laree [rom the existence of trust

A‘L‘l’lm"c C ; - ‘ . _h P = 1CrM P’ a

‘1:\;’ e and the court must be satisfied that some discernable benefit

' O ¢ ’ . 03

willresult from the existence of the trust. dveli i fam

= . - » 7 ’ > > i y
For example. although a trust for the advancement ol Teliglon is prima

facic charitable. nevertheless, there remains the question as to whether
the wift is in fact beneficial to the public.” The trust must not simply be
made for the benefit of the adherents of the particular religion

look into the factas to whether the trust

themselves. The courts W illonly
. beneficial to the public and the courts will not consider the merits of

e beliefs which are Lo be prompted provided that they have a religious
tendency and do nol undermine morality ol’rcligion.";

Islamic law on the other hand lays much emphasis on providing
for one's own children. descendants™ and kinsmen and it is regarded as
the charity yielding the greatest reward from Allal (s.w.t.). Thus, it is
beyond reasonable doubt that the notion 'charity begins at home' is fully
applicable in Islam. The reason is that all Muslinﬁurists unanimously
agree (0 the legality of wagfs made in favour of the \‘1.’aqif.s'. descendants
Again, one among the basic principles of charity in Islam is that charit);
must be practiced at home first.” This basic principle rest the f
that the best object of charity is anything that is e A
person from the money that is lefl afte il i by & weally

vthatisleftafter his expenses.

M p 255-259
PO Ruddall p 114
hid

. ‘:n' He Pt Risgrs [1902) 1 Ch 4003

o h 40!

't;'-“muj.-hlll Fvasection Sacien v [RC (10 3
hzabeth Caims. p 18 ' R CRbaes
Syed Anieer Aly p 280

CNamala 1
o Hhasan Mok /
Ly - itaithirony and Sog
M AS Noorden 2007, 0 ocatl Justice mn Istam: Prine iple, Prospects, and Practices (Kuala
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Inone hadith the Prophet (s.a.w) is quoted to say:

Giving alins to the poor has the reward of someone alms: but

the giving to the kindred has pro reveards "

' It1s pertinent at this juncture to examine the definition of the
term 'wagqf' al_ld Its classifications. Wagf from the literal point of view
means detention, stoppage, checking, restraining" or restricting." This
word emanated from Arabic word which literally means to prcv:;n orto
restrain. In this context, Wugfis defined as the giving of property by will
or by.' gift In perpetuity to the Islamic State for pious work or for the
public good."” Again, wagfis defined as the detention of the corpus of a
donated property in the notional ownership of itself, while granting its
usuﬁ'uclzxt In charitable purposes either immediately or ultimately in the
future. _These definitions connote that the institution of waqgf enjoys
ownership of the second type that is the allegorical ownership, which is
the legal or notional ownership and that the wagqf acquires its legal
personality on this basis."

Muslim jurists differ in ascertaining the meaning of wagf. Their
differences of opinions relate to the nature it should take. In Islamic
legal terminology, wagfmeans primarily to protect a thing, to prevent it
from becoming the property of a third party. Imam Aba Hanifa defines
wagf as the tying up or retaining of the corpus of the donated property in
the ownership of the appropriator, while devoting its usufruct, benefit
and produced to charitable purposes. From this perspective, there are
two elements which must be drawn: the continuation of the right of the
owner and second that the usufruct is to be devoted to some charitable or

pious purposes.™

“Mishkat U 1. Masabih, vol.Il. as cited in Ameer Ali, p.215.

“Satul Muslim, Vol 3, p. 867 English trans. by Abdul Halim Siddig,.

"Cynl Glasse, The Concise Encyclopedia of Islam, (1989), p. 417

"Ibid.

"A.A.Abdallahi, *ANew Definition of Wagf: On the Basis of which the Legal Personality of Waqf
i1s Established,” The Journal of Islamic ad Comparatve Law, vol. Tno 57 (1978): 57.

" Ibid.

" Asaf Fyzee Outlines of Mohammedan Law, 4" Edition. (Delhi: Oxford University Press, 1974), p.
274.
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p agreement -lhut in Islzu‘n‘ic law, the m’flin
juire closeness 10 .{l//{;h (S.w,[],)
ing .+ purposes o be merely
as well a3 LA e luhujlnlk'l('::h(i’s['ll]l:{u]ulllhur})oscs which are
subsidiary, 71 gcm_‘l'&.ll l'll-lt“ll“' r?l"nhlc.- or pious are valid purposes
considered 10 b¢ rL"hgmu.\ L.ll"]dl\" create d wagf.” However, all
i i\'1uslll'll‘i‘h-u:\n]1i\ct;1lur.c not illegal or immoral are also
:\l;::\\l:}:g:;};:\':\li\:g considered la‘lslpi:i)ltl: deeds in the same sense
et < receribed purposes ol charily.
‘IMhUS'Ll\ l‘:ipl:::l”::li l;?ﬁ:&::ﬁining whether an act IS piou; IS
dependent on the princi_plc:s of lsl;l‘mlc‘lqwi ‘A \v’g’t:]l]c]lot::géquoé
example may be made m‘lamur Ql hosm}a 5: rc ‘] A ~’l('13
«chools but not in favour ola gambling hm_l.sc or for a shop which
Jcals with the sale of wine. Furthermore. it has bcc_n argued 1.]];,[
the ultimate object of awagf is 10 benelit 1119 poor. since evenina
wagf created in favour of a waqif's I'C-l'd‘llon or Chlldren..The
charity upon the extinction of the bcmi‘?}“*‘)’ lS':rCVCl'Sf:d .Cltllf?r
implied or expressly to the general poor.” I'he gc”c’:.’f"ﬂgl)l'ln(llple '
that the object of dedication of wagf must be clearly specified.
However. in the event the wag/ Tails to specify the object to which
it should be applied for. the wagf is still considered valid under

AJl Muslim jurists are e o
. ) ts e | ‘
purpose ol creating a waq/ 13

Islamic law.

Classification of Charity under English Law

Charity in its legal sense comprises four principal divisions: trusts
for the relief of poverty. trusts for the advancement of education,
trusts for the advancement of religion and trusts for other
purposes beneficial to the community, not falling under any of the
preceding heads.”

“Ronald Knyvet Wilson, Muhammadan Lavw A Digest, (Pakistan: Law Publishing Company,
1928).p 353
SvedAmeer Al p 276
*Cas ! - ' p . ] 3 »
See Kerey O'Halloran, Chariry Lave and Social Inclusion. An International Study. (London

Routledge., 2007). p 195 Also see Francesea Quint, Running a Charite, (Great Britain: Jordan
Publishimg Limited, 1997).p | I B
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fle said “Nao™. [ said
il . 'Nu : /.\cu.'l Permit me for a third * The
/ 1) muke a will of a third ol 1 Snok h FIAE 10 ophet replied,
eave after vour heirs well 1o ¢ /0' is b ¥ lll I8 is also too much, T
[ y . U ("" ’ )
”mj“}i ant whilst others meet their needs.” than you leave them poor
1e above tradition gj "
: . 1 gives credence
£Ives priority to one | R ¢ to the argument that Islamic law
i proppcrly ?;t m (( 32(11.11111ul m!c.lamlly. a donor is not allowed 1o ;'e'a::;hlml.l
This is unlike the Fnr;;lri]:lmj()”m dependant, hence the charity bcgin?at hon?c
. “nglish law position ' ) ' '
properties toadog.” g where a donor may bequeath all his

Conclusion
From the ¢ iscussi g B e e ,
i lslamiclll;(\):?]?]ljsscilésjé(;n}tlcl.lfhap;]Om’m charity begins at home'is well rooted
wasppliediby the Eﬁ 'li;E . g a'clt ll:mt the saying is in Eng’llsh language and
been displaced in E n%liéh l‘lW "]FOS'L ('IdyS' Cu.rrcntly, ke ok o
charity, The reason i; tél:'l . a}:. his is cspecna'll)'l true of t_hc English law c_>f
o ob g st atthe hallmark of the validity of charity under the law is
s object being the public. The law does not generally view charity made to
members of the family as falling within the scope of charity. However, Islamic
law on the other hand has a wider meaning of charity. It lays emphasis on the
need to create trust in favour of one's spouse, descendants or collaterals. This
had for many centuries been practiced in Islam under the concept of wagf.
Again, one point of departure between the English charity law and
[slamic law seems to be the nature and purpose of the approving authorities.
While the test of validity of charity seems to be determined by wide discretion
given to the courts, (the preamble of statute of Elizabeth ), the object of charity
in Islam is to seek the favour of Allah (s.w.t.) and whether a charity has reward

in the sight of Allah (s.w.t.) is for Him to determine.

Recommendation
e Widening the conc
law will have an €
aiding the practicability oft

ept of charity in English law as it applies in Islamic
ffective socio-legal benefit to the public as well as
he purpose of charity within the society.

Muhammad Mushin Khan

ri, vol.4, translated by
e,of AbdulRahim v Abdul

7 A]-Bukhari, Sahih al-Buha

(Lahore: Kazi Publication, 1979). p.3.See alsc-)v_, ;h
dd& A '(l983)lCLJ 133 ot

7f"{g’é::ezccti(‘;nm2)"0f the Charity Act, 2011 which allov:'r; a donor to bequeath 10

animals.
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