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MV Marzvia Carria

ty of Penalty Imposed and .ﬂn
15 on Maritime Commerce |

which is given as considerati 3
B B s o o S
gsin: s regarded as goods. 1

. In the case of Islamic Investment Co.1 S.A .v. Transorient
Shipping Ltd. (The “Nour"”),” a cargo of bagged fishmeal in the Q,Emm .
of .nm.alwmm became hot and eventually caused damage to cargo
This .505@.3 was also responsible for the delay in the discharge o».‘.
ﬁﬁm fish meal. By the provisions of Clause 27 of the Charterparty, 2
fishmeal based on the IMO rules must be shipped under mmn.w\
loaded and stowed. It was argued in this case that carriage om
.&mbmmnocm cargo by vessels is being regulated in order to avert
injury to passengers and ships. Hence, the provision is silent on
damage to other goods contained in the same ship or the .

dangerous goods themselves. It needs be emphasized thatas at the

(=]
time this proceedings came up, the- Tnternational Maritime
at transport

Dangerous Goods (IMDG) Code of 1992 had stated th
by sea of dangerous goods is regulated “in order reasonably to
prevent injury to persons or damage to the ship.”/For this reason,
it was maintained that there was nothing suggestive of risks of
damage to other goods or goods themselves in the provisions. The
court accordingly held that the commutative effect of the
provisions of clause 77 is to ensure compliance with the
regulations as a contractual undertaking and indeed not
necessarily restricted to the reasons why the regulations were

adopted by the IMO.

=

|s and substances thatare
health,  property or
port states. It
a which

Dangerous goods include materia
g an unreasonable risk to
d in maritime commerce to
transported through the se

capable of posin
safety when transporte
also means any goods being

& P. Bates, “Cryptogr
Policy”, Canadian [oi
nﬁ&\ﬁz.%s ol
7]1999] 1 Lloyd’s
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cludes ./,,.F:.T,rﬁ, based

MDG Code is expressly applied ?
s, Solvent based paints, Gasoline,
Hazardous materials need special |

I

Lithiu

Acetone, Acids, etc
{i'There are numerous re
r dangerous goods while on site ar
O Therefore, it could be safely concluded that MV M
Jprought in two containers of toxic materials into the Nij
¢of Lagos carried dangerous goods. The question th
i4¢hether MV Marevia was given any clearance by the !
 Ports Authority (NPA) and other relevant agencies to transport

moomm to Zwmmimﬁ This is because carriage of dangerous

"3 port state requires disclosure of type of dangerous
i"carried as well as clearance from the port state before embarking

otherwise penalty will be imposed. In the case of MV M:
there is no evidence of information or clearance from
government agencies, hence imposition of fine. However,

“imposition of the fine of USD USD 1,000,000 on the ship appears

“outrageous, the legality or otherwise of the amount imposed 4

vz
viz the extant law has been addressed in the later part of this paper

gulations and requ

1d alst
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f dangerous cargo requires or makes 2
charter party bill of lading refers to 2
the charterer of a ship outlini

; Transportation 0
charter party imperative. A
document which is issued by
indicating certain information like the quantity, types of
conditions upon which the goods are to be transported. A charter
party bill of lading is issued under different circumstances to
liner bill of lading and the bill of lading th
proof or evidence that the cargo in question has be

1§
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1~Aaded ont
en 1oaded O1

e Conde lsstie SYrder D
ous oods, ISSue 1Y ey

$ See the Marine Order -Part 41: Carriage of Da >
T{IN¢

of 2009) section 2. It contains amendment up
m%&:oiﬁzom&wod,

(Carriage of Dangerous
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MO members most concerr
terrorism and the gl i
being exploited by terrorist groug The . notable
maritime security measure passed by the IMO include
E International Ship and I
f an annex to the maritime security provisions of the SOLAS
Convention; significant new Protocols to the Convention
Suppression of Unlawful Acts Against the Safety of Life (SUA
Convention)? and its Protocol; and provisions for the satellite
. based long range identification and tracking (LRIT) of SOLAS
F nmmﬁm"ma ships.Z From the time that the ISPS Code entered int
E force (1 July 2004), therefore, maritime safety and security became
increasingly interconnected. This connection also began to b
applied to offshore installations in regions that were not already
conflict zones. As an indicative illustration, in Australia prior to
9/11, worker safety rather than platform security had been the
focus of measures to safeguard offshore installations of the oil and
gas industry. However, post-9/11 risk assessments led to the
national- implementing legislation® for the ISPS Code being
amended to take into account the vulnerabilities of the offshore oil
and gas industry, adding new protective security measures*
Accordingly, flag states have major roles to play to prevent

passengers 6n board a ship or the safety of the ship. HBvOZNJR
it was still left to each state concerned to determine which goods
were to be considered hazardous or dangerous and to indicate thel
precautionary measures which had to be taken in their packing
and mode of shipment. The 1929 Convention came into force i

1933 and by 1948, a new attempt was made to formulate safety’

standards for the carriage of dangerous cargo. !
The carriage of dangerous cargo, substances or meOm?@wu..

is a highly regulated legal regime. International conventions msﬁ.ﬂ,
as the SOLAS, MARPO and the IMDG Code have been, for a long 1
time, the subject of comprehensive national legislation’
(ratification) by state parties including Nigeria as seen in the NPA 4
Act, NIMASA Act, among others Importantly, the 2004 version o@
the IMDG Code consists of the changes as contained on the §
amendment 32 which becomes mandatory as from 1 January §
2006.2¢ The application of the IMDG Code has become B&Eﬁo&m
under the SOLAS, especially Chapter III, Regulation 3.2 The b
carriage of dangerous cargo in bulk is being regulated by Chapter
VII of SOLAS. ot L N
The terrorist attacks on the US on 9 September 2001 (colloquially
referred to as ‘9/11°) forever changed the regulatory regime for
shipping. Suddenly, all forms of transportation were deemed to be
at risk from terrorist attack, but the maritime transportation sector
was deemed to be particularly vulnerable because of #m under- :
regulated nature. The IMO's Maritime Safety Committee was 3 3

almost immediately pushed into action by the US and those other

..J»
(ISPS) Code, added

’ort Facility Security

% The Convention is a multi-lateral treaty by which states agree to prohibit and
punish behavior which may threaten the safety of maritime navigation.

E 7R Herbert-Burns, S Bateman and P Lehr (eds), Lloyd's MIU Handbook of

. Maritime Secunty (USA: CRC Press, 2009) p 4.

k3 Atthe request of Dutch Ministry of Justice, Rand Europe performed a quick
scan of counter-terrorism policymaking and implementation following the /11
attacks. The quick scan covered, the Netherlands Finland, Belgium, Germany,

France, United Kingdom and Spain.
2 | Cordner, “Offshore Oil and Gas Industry Security Risk Assessment An

Austrahan Case Study” .
in Herbert-Burmns et al., Lloyd's MIU Handbook of Maritime Security, (USA: CRC

Press, 2008), p.177

.j._m Case of Finland”

2 | Railas, “Carriage of Dangerous Goods and Land: .
Baltic Sea Region (DAGOB Publications), 2006, vol.3: p.6. See also International

Transportation Guidelines: Carriage by Sea (IMDG) Vol. 1(1999). 1
= See the “Information Sheet - Carriage of Dangerous Goods by Sea”,

(Australian Maritime Authority, 2012) available at ;
au/shipping safety/cargoes and daneerous_goods/carrage

165

! sea(intro).pdf, accessed 6 March 2012
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importaion of dangerous or ensure approval before such
importation.

i i

30  Poor Performance by flag states

The obligation of maintaining ship safety and environmental
protection by flag states is essential in 2 climate of increased
maritime scrutiny and indeed a greater environmental awareness
The importance of rigorous assessment services by flag states is
essential to avert littering the maritime domain and nations
generally with goods that are harmful to health. The introduction
of a ban system by the US for vessels which repeatedly violate
international regulations s apt towards ensurnng the ideal of the
IMO regulations. Recently, three ships were reportedly banned in
2010 on account of maritime violation by the US Coast ( suard

The unwillingness and inability of flag states to exercise

effective control on ships carrying their flag and the
implementation of the international obligations on carriage of
dangerous goods or toxic waste, dumping of oil, among others are
responsible for the threats and maritime disasters which continue
till date® It has been asserted that most of the weaknesses on the

part of the flag states have been linked with dearth of expenence

and mxﬁquma to comply w ith the best practices and standards laid

0 See “GL Ships Top LISCG Port Safety | st ulable at hitp//gcaplain. conysaips
E..aﬁ.ié?:\ list/ (accessed on 8/4/1

Fnotroninent rotecton in the

al Obligations at the Reguonal Level

BI AW JOURNA
—_
B}
Jow E c
- - 5 reats ” c
[10)
orofitablle and o
G INK) regulathons at
- &
Uirdortunately, # - <
mechan:sms ¢ F s C
e #no >
regulations by flag states ir e h O
e}
cCarrage of waste & » % 4 B T [¢B)
" c
emng flag states wtnessed e MV Ma
g S
T:l.\.-«.(4 NAJJ_:: wt Y ton washe e b r
% , O
Lagos whuch is the cru ¢ thus paper. Ailth zh new (7p]
heer ‘,Jﬂ.‘.d‘wrtj . : mited Nahons N
enhancing the contr tes to ensure complia
international obligations rartime environmenta

and safety even when a shup s carrving a flag of conmvens
words, the effectiveness of these mechanusms by the
largely depends on the willingness of the flag states

mechanisms are not legally binding on the flag states. In oths

.

}

this reason, it is suggested that MO member states devic
enforcement strategy that will compel member states ! my
with its regulations. Regrettably, some flag states whao are Houti
the IMO regulations on maritime safety ind protect
with largest fleet and states that are Flags of Convenienc:
the Flag of Convenience, perhaps because they are the for

312 Ser thw Flag Stase Implantabon Report by Consultatioe Group set

explore all the issues rased by the Preshige Accdent pertapun 1
MO Comprehensive Analysis of Dufficuities Encountered i the mplen
IMO hastruments (IMO doc. FSF 12871, 19 12 2003) and the 2004 L
{paragraph 307)

¥ Flag of convenience 1 the business practice of registurny, 4 mes

a sovereign state different from that of ship s awner anvd Ty ing e g
ensign on the ship. Vessel owners adopt the strategy 1 reduce cost of
stringent regulation of owners country
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nozgmUCﬂOHm APT,Q t ) ib S S S am
Omu contributors i i 'S i as
: ors in this pere ﬁm.nﬂ.:\n are Bah
H. anama and HL.—T@:..WV ﬁ/\—ﬁuﬂm&nmﬂ— on »..Tim\ it is ar WCGQ that the :/\—O\
MV C FQCN»F . & mmm.m uardi W i
1S not ca Qwu—m .Ai a M - : ely S ing the interests of coastal

% not have the requisite will
: to adopt
policies that might be unfavourable or seen to be unfavourable mo

m..mmm of convenience which are its major benefactors. Havin
discussed the relevant international regulations on the nm.w:.smm om
dangerous goods, it is relevant to examine the legality or otherwise
of the fine imposed on the owners of the MV Marevia in view of
the extant Nigerian legislation. This discussion is what follows

4.0 Implementing statute on prohibition of importation
dangerous cargo in Nigeria

In order to appreciate and determine the legality or otherwise of
the penalty imposed by the Federal Government of Nigeria,
reference to the legal framework on the importation of the
dangerous goods/harms substances into Nigeria'is pertinent for
an understanding of the author’s position in this paper. The
NIMASA Act 2004 prohibits the importation harmful substances
except in accordance with the provisions of the Act. ,E:.m ,>2
provides that all ships to which the Act applies are \ﬁﬁo?gﬁm
from carrying harmful substances in packaged form except In
accordance with this part.2* For ships to be under the category
allowable for the purpose Of carrying harmful substances, the
wing must be complied with:
mo:pw. e There Bc.ﬁﬁ be a special list stating the harmful
substances on board and their locationy .

ii. There must be a detailed stowage plan enumerating Em.
location of all the harmful substances on board ship;
and

iii. The copies of the documents :.,?:..ma to mwmﬁ,. 5.:& MM
retained by the ship owner or his representative

3 NIMASA Act, Cap N161, Laws of the Federation of Nigera 2004, section 45 (1) ()

168
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shore until the harmful
board the ship.*

[t is noteworthy that NIMASA Act ary
ships and crafts that are registered in Nigeria
ships, ships and crafts carryi ' .:@ n fls
inland waterways, ports, territo
economic zone .3 However, mili
notunder the scope of the Act, hence ¢ e -
in paragraphs (i)-(iii) above are not applicable to them. From
above provisions, it is clear that the ,,.:,Jaclm:; y
harmful substances into WNigeria is not wh yrot
However, the ship owners are under obligation to fi
requirements of section 45 (5) (a) of the NIMASA Act.

Furthermore, it is also part of the requirement of the Act
under consideration that each ship that is carrying harmful
substances must be in possession of a manifest indicating the
harmful substances on board the ship as well as their location ¥ To
ensure full compliance with the provision of this Act, a copy of the
manifest must be retained on shore by the ship owner or s
representative and such should be made available to the Director
General of NIMASA before departure 3 The penalty for the breach

of the provisions relating to marine pollution is commendable in
that the defaulters of marine pollution or ship owners who carry
harmful substances without the requisite manifest delivered to the
appropriate authority will be made to forfeit the substances in
addition to a fine of #1,000,000.00 (an equivalent of USD 6,369.00).
This is apart from the sum of #200,00000 (equivalent of

Bbid.

36 [bid, section 2 (1).

¥ Tbid, sub-section (5) (a) and (b).
8 [bid, paragraph ()

169
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MV Muareoia arrtage of Electrovie and Toxic Waste: Legality or

USID$1,274) penalty payable for everyday of the continuation of
the offence. ™

: In the same token, in order to guide against importation of
harmful substances into Nigeria, every ship coming or
approaching a Nigerian port is expected to obtain permission for
entry duly issued by the NPA A0 The NPA is the regulatory agency

for the purpose of maintaining, improving and regulating the use
of the Nigerian ports 4!

4.01 Roles of security agencies
The Nigerian government security agencies have roles to play at
ensuring maximum security of lives and property and guide
against any maritime insurgence. Criminal activities in the country
are on the rise as if enforcement agencies are no longer carrying,
out surveillance activities. It is on this premise that the Consul
General of the US Embassy in Nigeria, Mr Jeff Hawkins recently
said:
Many criminal groups operating in the Gulf of Cuinea have
becomte more brazen partly because they often wield heavier
weapons than in the past. As one maritime sector insider
said to us recently: “It's not hard to geta ship to stop when
you're pointing a rocket propelled grenade at it. The zone is
characterized both by tremendous opportunities as well as
tremendous challenges. It presents opportunities for
enhanced economic growth in Nigeria by leveraging the
shipping and commercial fishing industries. [t presents
opportunities for increased and badly-needed em ﬁ.E%Bm:J
in ports, onboard ships and in companies that provide goods

% [bid. Note that the USD is approximately calculated based on #150.00 per
1USD which is the official exchange rate.

40 Niigerian Ports Authority (NPA) Act, cap.N126 Laws of the Federation of Nigeria
2004, section 116

41 [pid, section 7

170

BIU LAW JOURNAI

and serv

‘¢S et e d T,‘

:,T:._ « TR L« Tk b3
natural-resource

macroeconomic i

ectronic waste to er

conducive maritime environment in |

order to promote \e
maritime business at any time

Ack :___.:.;..;‘ whenever

that they should strive to see how best to
consequences of such infringement it. This
interception of another ship, the MV Myre Seadliver (by Navy)

wert or contain the
was why the
N ) § m
the suspicion that it was carrying arms was made. 'he vessel was
said to have a mixed 15 member crew but most of the crew
members were Russians. Investigations showed that the ship in
question belongs to Moran Group, Moscow but 1t was tlying a
Dutch Island flag. The ship came into the Nigerian waters with it
due notification as required by the law and on further enquiry, it
was realized that it had weapons inside which is a flagrant breach
on the law.4? Thus, items uncovered from the ship includes, 14
AKA7 rifles and 22 benelili rifles. The ship which was classifi d
with Det Norske Veritas (DNV) marked E5U2529 is from Lo 1K
Islands and information concerning the ship on the internet®

indicated that its IMO number is 6505662. Before navigating 10

42 The US Consular General stated this at the West African Marttms Secunty
Conference organised by Chatham House on 20 Apnl, 2013. See F Ezem ‘LS Blam
the Nigerian Worsening Sea Piracy on Poor Enforcer
24 April, 2013 available at http;//nationalnurroron
c.oanE.:m-mmn-u:né-o:-uoox:?Rg._m.:?ola:.m.\ accessed on 5 6 june, 2013
4 NPA Act, Cap. N126, LEN, 2004, Section 114

4 See emelieezeobi blog com accessed 17 tuly, 2014
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Nigena, mvesSgaton showed that the shap was last recev tth
AsianBic South and ##s operation had been suspen:
arrest. The ship was built in 1965 with offs

operates at 2 speed of 75/64 knois© Accordin

AQCordmegliy, since i 0Es
=

been established that MV Marevia breached the provisions of the

law, we now consider whether the penalty of USD 1,000,000.00
imposed by the Nigerian government is in accordance with the
extant law.

402 Penalties for Non-compliance i
By the provisions of the NIMASA Act, here a2 master of a ship or
ship owner has committed an offence created under the Act such
as importation of harmful substances without due regard to the
provisions of the law, the NIMASA through its officer(s) reserve
the power fo detain such a ship. The power is exercisable upon the
service of a Detention Order duly signed by 2 principal officer of
the agency on the ship.# Apart from this, the law imposes a fine
not exceeding NI ,000,000.00 (one million naira) only on
conviction: in addition to the forfeiture of the dangerous goods or
harmful substances. Based on this, it is argued that in the MV
Marevia incident, NIMASA was right to have detained the vessel

in the first instance. Having stated this, the question that arises 15 -

about the legality or otherwise of the sum imposed.

403 Legality of the fine imposed on MV Marevia.
It has been established above that in the MV Marevia incident, the
detention of the vessel was justified and reasonable having regard
to the extant Nigerian legislation. Consequently, the question that

rises is what is the basis for the imposition of a fine of USD

@ See P. Igbonwelundu, “Navy Arrests Merchant Vessel with Arms", The Nation, 23
October, 2012. See also E. Akinkuotu, “Navy Seizes Russian Ship”, Punch, 23 Octaber,
2012.

4 NIMASA Act, section 48
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the one mposedc nder t S %
eguivalent of the sum of US T s
N[157,000,000.00 {One Hund 1 Seven
only. Though this articleisnot n s <
MV Marev 2 in the Nigeriar ters on J Jar 2 here is
need to abide by provisions of the extar sand reg ns
law is sacrosanct and it prescribes a specific sum as fn r ¢
unlawful carriage of harmful substances into Niger eTs
Similarly, a vivid examination of the law also indicates that
the imposition of a2 fine against the ship owner is not done
unilateraily by NIMASA or any other agencies. The sum of NI
000,000.00 is the maxamum f ne and it can only be imposed on 2
ship-owner on conviction and not otherw ise. This .m._,nmp,oﬁcm?
that the offender(s) must have been tried and a

en tried and convicted by a court
of competent jurisdiction. A conviction envisaged un der the law
in the MV Marevia incident means a verdict, by a court of
comipetent jurisdiction based cn a ctiminal prosecution of the N
Marevia and its owners, that they are w.:.:d.. of the crime of
importation of harmful substances as may be charged. The
conviction of an accused is a result of a criminal proceeding during
which the issue or question of guilt is determined by a court of
competent jurisdiction and the accused has been m.&..k.a.ﬁea guilty
wba. accordingly sentenced.*® For the purpose of mBﬂ_jm.,f‘?_ the law
in question provides thus:
A person who ... fails to comply with any provision of this
Act or any regulation made under this Act, commits an
offence and unless another penalty is established for such
offence in this Act, is, in addition to the forfeiture of any

.article seized, is liable on conviction, to a fine not exceeding

- -

7 The sum is a rough estimate based on #150 per USDL which i the official

exchange rate rate at the tume of writing this paper

4 See Ogunbiyo v The State, SC272/ 2005, judgment delivened on = March, 2007
173
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o N
N1000,000.00, or to bmprisonss s S
emphasis)
T..c?z:m__«\\ :_:::n_::: the gamut « f the "
there is no other penalty that is above the su
Thus, the question 18 why did NI AGA impose
1,000,000.00 on the owners of MV Marevia
encouraging, for the development { eraritirye
Nigeria, as this will depict Nigeria ¢ maritimi v
laws regulating the maritime industry are not obx
relevant agencies, partic ylarly NIMASA (an ag/
at the a.m:&_\::& of ensuring CoOmMplianc
laws) [herefore, the hurried announceni nt of the :
she MV Mar t4

fine of NI,
fance wit e

vn-:e;.:::..—; is not in accordar
inimical to maritime CcOn merce and the develo] ’
maritime industry 16 the governme ¢ thinks thal
IMposes by the law is paltry cOTe lering, the 1mj
:3—1:..:_:: would have n the nation Wi re the 1
successful (whi h is not the case I the instant cast
the R.?..::.:.;; to amend the law and I ..1\;.
ﬁ:}..::_«. stated. The penailty

contained in the law represel s thu y 2 ny su
outside that is not In ace rdance with € &7 t1aw
4.04 The NPA Act

The NPA as a regulatory 25 ncy of governim

Jaw.* Though, the NPA with no spect: power 10 G

a ship into Nigeria, no ship is

® NIMASA Act, section 58(1)

0 NPA Act 2004, i, section 1
174

00000000 on U
! gpirit of the

. 1
0 Who bears l1ab1iity ; re of dangerou goods’
Conerally, with 1 ; ,
e . M‘”n.u ha . . g v ¢ that 11 is
involved in the . o » p « Where 3
L&
shipper fails in _ 1t e will b6 k :
.‘o.\u- r the ATTIA§ 5 W v ..v\‘a\\‘.‘\ito, " AT
Rules, t is governec Uy the T aw . By thus, the partes are
iree i Am..‘.,._,L.,.w-»\ whaever r that pe« 2ae theetn I lﬂ;ﬁu.u rbract
and such terms are Dinding o vhemn as long as each Of the partes
has adequate knowledge of 'erms lowever, whete wIms 1
~oement between the parues are

contair sa i e 2

clauses thatarec

e :
id, section 116
Forces Act, L& - , i Nigerid 304 swomem T U8

A rmed
3 NPA Act section 135
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