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TAKING AN ISUAMIC LAW COURNE IN FACULTIES OF LAW IN MIGERTAN
UNIVERSTIIES BY SON-MUSTIMS; A BREACH OF FUNDAMENTAL IRIGITE, FICYY
HTHTNR

BAARAT AT ST RADE ANDJANILL DO Argmu!
AISTHACT

Iiepe ave 43 fslerally owinsl wiversitien in Nigernn which are estoblinhed by an Act ol (i
Wtional Assembly, The National Asserbly powers o estihbish these i versitiod wo dervind
Troms the Comstitution of the Federsl Regable ol Nigeria, 19499 fun m||'.'||u|!1'||:|' I bs the Madionnd
Universiiies Commission Ml {0 siatiortly mandited o advine the Pressdest on the goneol
prormm b B puiissied Ty thie disiversibied i anler L wime sk e unkvorsities wo fnilly
mlboguiste to et e notional weedy ad oljectives ' Dy The provision of the Nadwral
Universities Connmssion Act, there 15 o mandutory membsership for i Law repirescalinii " Thais
points to the verseity that Lan is one of the most imperitive courses bo be ollered g bt sl
it i6 offersd by todoral universities m Nigeria, Moo problem bes the extublishiment ol
Foculties of Law in Nigenan universities as the primary cospansdbility of e Cou {1 ol el
I.:_111J1:J_1||,IL|" i5 o enere et o low gradunte aspring lo b i lawyer lue oilertaken oppoosprate
trabming 1o know il socess the operition, eflickeney, sovees anil relevianey oF vl fawe 1
the Nigerian society before being called 1o ile Bar', However, the problemn arises whici a | weully
ol Low in o Nigerion university secmingly mandutes o non-Muslim o fake a course i I i
Law’

Kevwords: Bslamie Law, Fondumental Right, Non-Muslim, Legal Profession anil Practice,
Seeularism wnd Legnl Plurplism.

1. ENTRODUCTION
Ietnme Low is o body of personal laws applicable to (et commupity of Muslne aot uoly 9
Nigeria bul also, the workl over, 1118 senmelimies relerred 0o *Moalem lawe” Shon'ah on the
othir hond, means Tterlly the way to o witering-plice, Techaically, it is the path that dee ool

! Marakot Adebisi Baji, A Sendor Lecheer i the Depariaesnl il Junisprudenos and lolemmidil Law, Viiliy of Las
University of Forin, Docn, Migeria and JomiaTabeehaneana, & project sadent im the Legartmenl el Juai mpiruiilenes
and Tesernational Law, foculty of Laow, Univeesity of Hieian, Dbarin, Migeria

w2 and 5 o0 thie Constiution of Prdenl Repabily of Mipema, See alwo, Bem 2T ol dly Cimcinr
Legslative List, Fan 11, Second Schedile #) te Constilinion. Seciion [HED Y mod (Al o e Conaiintions of Dadiial
[tepuiblic ol Migsria, 19990 i nlbierid
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only lead 1o AN, the Mgt High, but also 1o the path believed by Muslims tn be the path
shown by Allah, the Crestor Himsell through His Messenger, Prophet Mubamimad, * Thus,
Shari'ah is helieved Iy Muskitas 10 be the canon law of 1stam and oll different commandments of
Allah 1o mankind Shari'ah is undoubtedly the most controversial matter in Nigena today’". This
e due i particular to the adopfion of Shari"ah os the persoaal faw of Muslims in Nigena,
country that takes pride in its seculariem. The Shari'ah controversy also finds its way to the legal
atmosphere as it hecomes o discourse in some faculties of Law in Nigerian universities i which
law underpraduates irrespective of their religions are made 1o take o course in Fslarmic Law.
There arse o plethora of vexing questions as to why une non-Muslims stedents compelicd to take
a course in lslamic Law? Is that not an attempt to strategically indoctrinate the non-Muslim
students inte the terets of Islan? Why should there be a court which applies one religious law
whien there are other religions in the country? This is an aiempt o engage 0 factunl, histoeical
arad leaal analysis of the actual contents of lslamic Jaw courses offered in facultics of Law in
some Niperian universities and provide unbiased answess to the questions raised in this
iniroduction g= well a5 examine the constitutionality or atherwise of making non-Muslm law
students 1ake a course in lslamic low,

PRELIMINARY 15S8UES

When the colonial system was firmly entrenched by the hegemenic British administrators in
Nigeria in the 1Tth century, they initisted a policy known s Indirect Rule in which the
indigenous traditional leaders were made to indirectly govern their people in the tradifional way.
Preceding this period, Islamic Jaw was already firmly established in the system of public
sdministeation and adjedication and not merely a personal affair of the people in- Noghem
Nigeria'', There was an effective and efficiens working court system in the North admmistersd
by Alkaliz while the Emir served as the ultimate judge and presaded over matters thal were of
public interest, Emir also served as an appellate court 1o the other pative courts in Northern
Mg.ma_“ Lslarm was the state relighon as at that time and Shari'ah was the offictal legal system in
the "‘JGTI.]'LI}

"oy rwnallathiya verse 18, Allah says. "Then We put you, 10 Mubimrrmd], on an endained Wiy conceming the muiter
fel rebigion | se follow it and do not follow the Exlinatins ol s who do oot kivaw”

AhsurRahmon 1. 13ai, "Sharib; The Islumne Law™p.

* (¥ A A, " Lawyers, Legal Education and he Shari'sh Comrts in Nigena®

1 T is met 10 say (et Telamic jow was foreipn i Western Nigena, Front 1835 4o the mixd-1 530, the Caliphate &
the Morth extended 1o the West sud key parts of Yoruhaland, 1r1s an pecord (hat Ug MemoduLanwye of fwo lnd
who died i 1006 was reported i pdnzinisicring lslansc Law, 1 the same san, Db AlbuaCyewals, the Teh Alarun
af Tkirun Lown in Osun Stae reportedly enpored that a Shor"ah coart was apened in [kinm n 1910, Hewever, the
admimastratian of Dilamie low wis ned o public alfair as it was m Uk NMorihem Migeria b o Gl s,
 tieey amed Devebopment of Judiciary in Kwara State fe) { 10620207, A Publication tn Honoar of Late flom
lisrkee Saidubaws, The Pioneer Clhael bulge Kwarn Simie” Mistarical Developmentof Jodiciany 1M gena, Chap 2,
[';L-‘Tlf:-tﬂr]

I,




The calonial masters dad g want to unseitle the '.t:.s.h'rr'l of Islamie ﬂllj'lll;ll-'-":l'[i'-'!‘l"l “’]!i:l."i'l. wils N
jlace during that penod so they bet it thrive. Thus, when the Crimimsl Code was enacted to the
Northern Nigeria tn 1904, Tslmic adjudicgory system manmed by Qadi'’ (Judge) existed side-

Wy-side with the English adfudicatory system.” Section 4 of Criminal Code Ordinance affirmied
this s

"Na persems shall be liable o be tried or punished m any eoun w Nigena, pther than
ariitive tribunel, for un offence except under the express provisons of the Code or
<o ether Ordinance, or some law, or of some Order-in-Council made by His Majesty
for Migeria o wider the express provisions of seme siatute of the Imperial Parlimment
which is in force in, or forms part of Nigera.”

The "native tribunal”™ as used in this provisien included the Tstamic adjudicatory body. Long
before Tiis time, the native courts had power to adjudicate on Islamic eriminal luws and impose
penalty on offences under Islamic lav, This traditional court system femained until around 1864
when 1he mative courts which precoded the present-day Shania Coust, Area Court, apil Customary
Coutt were modificd and conferred the uthority to administer and dispense justice. After 1864,
the mative courts still had power to initiste o system of taxation, penal law, civil law and
senitencing policies.™

However, problems started ensuing where there existed some conflizs hetween the Islamio Law
principles of the School of lmam Mafik which was applicable in Northem Nigeria and the
Criminal Code'’, Thereafter, there was a 1933 umendment to the above provision wherein
Maaiive Iribunal o8 used in the Ontinance was totaily swept under the carpet and there werte
difFerent attempts of courts o faterprete the amendment,

* The Consitution makes use of the expression "Fadi®, it should be noted that the appeopnate trmsiacration ol iha
Arnbic word s "0 and sot "Kadi™

T [risSafivenCiukiol, *Law of Crimes in Wigerta™ p 13,

** Ibid pg 28

" 1o Guri v Hadegia Native Authonty (1959) 4 FSU 44, the Federal Supreme Court held thl a
rale of Maliki law (an Islamic law principle) which prohibited an sceused person who is standing
trial for highway mbhery from defending himself, wos declured null and void and was st pside
g repugnint 1o the sense of matural justice, equity and pood conscicnce of the eolonkal masters;
Yinusa v Adesubukan (1970) NNLE, 77,

1% 10 Gubisa v Gwandu Native Authority (1947) 12 WACA 14, the West African Count of Appeal
held in interpreting that provision that: where 4 native cour ted an offence which was an
offence only aganst native law and cestom (Islamic Law), then it could try it in aceordance with
native Jaw and custom, and could inflict the customary penalty, subject 1o the wsisal provisos, But,
i ithe offence is under the Crimingl Code then, the offence must only be tried under the
provisions of the Criminal Code,  However, in Maizsbo v Sokoto MNative Autherity (1957),
NENLRE 133, it was held that fhe comect construction o be given o the provision was that,
native oF custamarny eourts were empoweted 1o apply customury criminal Low, even if there wos o




In estence, there Were fative courts visted with the power 1 hear and determine Islamic liw
maticrs. What ‘stems 0 compound the tssue was the provision of section 2 of Native Courts
Ordimance of 1914 which declirod that “native laws and customs include Tslamie law"™. This
s farther comphicated when section 13 of Supreme Coant Proclamation, 1914, subjected the
ifSerent prinaples of Ielamic law w0 repugnance test. For want of clanty, any mative law
mecloding Isamic law which was contrary to the British sense of natural justice, cquity and good
sasestensd wias rerdenad mll and void ™

What & mot far from versaty is that, before the advent of the colonial masters, there were
relgnows, oval and traditional community-onented ways of ssttling disputes in the Norhemn
Wiporia Thai lslamic law was not only a law but also a complete way of life of the people
cxpecially in the Northem Nigeria, the Tnws are contained n Qur'an, 2 unigue Book which is
Siferamt front & mere code of conduct and supplemmted by the Sunnah of Prophet Muhammod
{Peace be unto humy) . ;
i 4 |

On the sirengsh of this perception. the Britssh admimistrators decided to provide snd: recegnize
this law jost a5 they Baid recopized native and traditional practices in the Eastern and Western
Nigenis' This recognition did not end with the British adminisiration, it continued and succeded
fill the Time Nigeria gained Independence on the 15t of Ocioher, 1960,

Secnon 112 (1%e) of 1960 Constitation provided that Appesl from the decisions of Shari'sh
Cowr™ a7 the interpretation of native laws (Istamic laws) applicable in the Northem Niger
chall lie o the Federal Supremse Court. The implication of this is that the 1960 Constitution alsp
recoguzed e Sharfah Court m which Moalem laws which were popular among the regional
people in the Norhem Nigeria were adjudicated upon. The subsequent Republican Constitution
o 1063 gleo in section 119 replicated the above stated provisions of section 112 of the 1960
Conssitution marais mutandss. i

The peovisions of 1979 Consttution were very clear as they did net only esiablish the Shari'ch
Cowrt of Appeal but they also confer junsdiction to hear and determne 1slamic personsl maters
an Shari’th Court of Appeal. Section 240 of the 1979 Constitution provides that "There shall be
for any Stute that requires it 4 Shana Court of Appeal for that State”, while section 242 of 1979
Cogsttution confors junsdiction to hear and determine |slamic persoral matiers oa the Shari"zh
provision in the Criminal Code on the subject. Rt thay must not pass 4 sentence it eess of 1he
s imum that could have been imposad if the case had been trnled under the Criminal Code.

Pt Thavad Nathan, “Native courts of Northerm Napetia Techmiques for lsstimtional Developesent™ (18G6E)
Heston Llanvernry Law Review, Collcation of Schoet of Law:, 48 (1) (HEy 4582,

Fari v Hadejin Mative Authority (1059) 4 FSC 44, Acks v Faghemi. - Rudolph Peters, Clugter 33 Shari's and
ngneral Jgatice” The Implememation of Toamic Creminal Law ier Bevmeh Indits and Colonal Magena.

5 GaneF parchanma, “Couree’ Syston in Nigena, A Gude™ Chapeer 2, Semnmary of Courts Struohae.(| 962) §4-2

w3 hencrion § of ssetan 112 of 1980 Consation defines e Shur Cour of Appeal® & the Shana Court of
Appes| exshlpshed by the Shana Coun of Appest Law, 1960, of Sorfhern Nigeris, 2x amended, or any jaw
replacis that law
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(i the basis ol the foregaing analytical parratives, it is ihmitted that i is not the rr:ligigus
advecacy of the aidherents of pelarmic Taith that Jater made Islamic personal l.:uw and sh“f'L ah
Coun of Appeal fnd their way © the ditferent Constitutions of Nigeria Tathet, it was in @ hid w

recognize and provide for what th coleniz! masters thought 10 be the customary practice of the
peuple I sarthern Nageria, faiture of which. in our VIEW, woulid make it ympossible 10 :_:.ppfécin.w

{he heterogeneous oF eecular nature of Wigeria,

Thus, the question ig not: why chould 1slamic personal jaw and Gharitah Court of Appeal be in
| Reputilic of Nigerial But cather, why should they be omitted from the
Constimtion? The inclusion of Shari'ah Court of Appeal nnd lslamic ptﬁm'lﬂl lwmw in.the
Constituthon is nat unennstitutional nor anti-religious. To hold otherwise would mean that the
religion EOMSCIDUSNESS of some adherents could deter others from exhibiting their peligion,
custom iradition” . In Nigena, the population of the adherents whe have taken Islamic lega
system s e personal law is fairly high o8 such, it is natural what these penpie have a coart

the Constitution of Feder

Theorion 123 of the 1979 Constisution uf the Federal Re - i

= edaral Republic of Nigeria.

%o nlag, socion B3] and [%e and Tof The Consitution of Fed i o

_ L 53 and _ - u::l:lﬂ'.cmh'nuut‘.'il.'rriu“‘n h miskes shiaart
!:::::rl. of .-x_ll:rp-cah FCT, aupa snd Sharvah Coust of Appeal il o Sate superion ¢-.1|:|-|.E nl':-tl_"rr::ln » i g
o et 3611 af Constinfwon of Federal Republic of Migena. -

= Section 375 of Coastitution of Federal epublic of Miger ik,

:‘ﬁiﬁm!lﬁmz :aEruL 177 ol the Comatitution of Feder] Repablic af Migenn

i-]..'! it .LI:&I|:::|“.:.;;H$:1T;:;EJ, I:-':;:::;m?."l -.‘fa_M'i of ZAMEARA Stte (2014] 2 SOLE (FT IV) 431547 (i
W azr v Do 559 LS. 700 r pobin Tudun-1va (2013) SOLR (PT 1V) pe BT-85 C-B. i helics



Court of Appeal. More importantly, Appeals ansing from the decisions of Shaei'ah Courl of
Appeal shall Ve 1o the Federal Court ol .‘-;pr.n:.:l.-HI 1t shoulid be noted that the Leem ‘Moshem liw
i the earlier constmons was changod 1o ‘slamie Personal Law' m 1979 Comstitution ancd the
jurisdictions of the Shari'al Courl of Appeal were ceatrictied 1o gquestions pelating to Mushim
persona] mallers as those comprsing questions ol marriage i aecordance with that law and s

dissolution. family relatbons, puardianship, piff. sucoesshon, wakl, g, where the parlis e
hlislimms

Thee comstitutional reference b Islamie aw and Sharish Court of Appeal &2 aben made by Chapler
V11 Parts | andd 11 of the current 1999 Constitution”, This Chapler is fitled “The Judicatwre” ard
it provides that there shall be 2 Gharinh Court of Appen] for the Foderal Capital Territory,
Abuin” While the establishment of Shari‘ah Courl of Appeal for Federal Capital Territory i3
mandatory, Shari'sh Courl of Appesl of o Siate 15 anly for the Slate thisl reguires it, ** The
purisdiction of the Shariah Court of Appeal esmblished for the Federal Capital Temitory, Abuja
aned of o State ure the same a5 it extends o any question of lsiamic personal |aw regarding 2
marriage coneluded in scoordance with that law, including 1 quedtion relating the validity or
Jissolution of such a mamiage or @ quastion that depends on such 2 marriage and relating o

family relationship or the gruardianship of an infant,S 1t does ot extend to lslamie crimiinal
Lo ™

On the basis of the foregoing analytical wiirratives, i i submitted that it is not the religious
sdvocacy of the adherents of Islamic Exith that later made lslamie personal low and Shari'ah
Court of Appeal find their way to the different Constitutions of Migeria rather, it was ina bid to
secopnize and provide for what the colonial masters thought to be the Cusiomlicy practice of the
peaple in Northem Nigeno, failure of which, in our view, would make it impossible fo apprechute
he heteropenens or secular nature of Nigeria.

Thus, the question is not: why should lslnmic personal law and Shart'ah Court of Appeal be in
ihe Constivution of Federal Republic of NigeriaT Bul rather, why should they be omifted from the
Constitution? The inclusion of Shar'ah Court of Appeal and Islamic personal law 1n the
Constitulion s not unconstitutional nor anti-religious. To hold othorwise would mean that the
religion consSiousness of some adherents could deter others from exhibiting their celigion,
custom and radition™, Tn Migeria, the population of the adhiereats who have taken lslamic legal
system e their personal Taw is faifly high as such, it is natral that {lwese people have & courl

P acsion 224 of the 1979 Coastitution of the Federnl Republic of Nigeria.

5% g alsa, section B3) and {5 eml { ol the Conititution of Federal Republe of Migeria which makes both Sharn
Count of Appeal, FCT, Abaja oo Ehariwh Ot of Apipeal of a SEibe superior s o recands,

B oot 260 of Constitution of Federal Repablic of MNigeni

B Gctinm 75 of Canstitution of Federal Repulilic of Nagera.

1 & op St 263 and 277 of the Constivstvon al Federal Fepuibkic of Niger,

3 Cep AMiguaminuiarumadeAnor & Limar S uieiman & AG of ZAMPARA State (2014) 250LA (FT IV B21-502 4
437 parn A, Alhaji Abdu sdai-Dsura v GarbaBagobin Tudun-nya (3013} SOLE (PT 1) g B7-R8 -1

*galiear v Bueno 559 LS, 700,




W 1o borrow from the words of Chukkol "nowhere in

systern that adjudicates on their marers. ity Hirig t'n-:f;

history were the majority required to forfeit thewr law because of 4 m S
mi{kﬂ:"ll Since Common Law is largely influenced by the church Eu1d_ “.11:5,- inidigmuus
applicable to the Christian faithfuls in Nigeria while {.‘u-ﬁl-:lnmarj-f Lm':t cr:;;f; E‘gn'-:::itu!:iﬂﬂ- s
religion of the people of Nigena, both of which are Tf“'“'"_’“-l':"'1 for in-the + adh mis of Jslam in
quite reasonably fair and just to have Islamic law determine the fate of the adher ‘

P -
Nigeria afterall, it is the personal law of the Muslims.
ISLAMIC LAW AS A CUSTOM OF THE PEOPLE IN THE NORTH

One major characteristic of Islamic law is that it takes away the customs of 1:? adﬂl;jfsnulfma:;ld
cubstitutes it with the traditions and practices which are ﬁrml.'_n,' r..*mran::h::-:]. in Qu a.n . _m-
Little wonder, the identity of the people in Northern Nigeria 18 rooted in the Ib;:ili'n;{'. e :gh:Ijl Ih.
[nvariably, it becomes impossibie to distinguish religious and customary as_pm::s 0 s1nm as 5
are fused. This fusion, in our considered view, is what made the colonial masters Ef_laﬂudﬁ
provide in section 2 of Native Court Ordinance, 1914, that “native law and custom incl
Tslamic law,"

It should be noted that the above position of law has been criticized and rendered inconceivable
by the courts, for, the court in Usman v. Umara, Per Bello, CIN (As he then was) drew the clear
discrepancy between lslamie law and customary law thus:

"Furthermore, to my mind, the definition of ‘customary Law' in section :-: of the
Customary Court of Appeal Law which means ‘the rule of conduct.... as t:st:-.hlrah::d b}
custom and usage is incapable of including "Moslem Law’, Since the decision mn Lms
v Barkole... customary law has been stated to be unwritten customary law recognized
as Jaw by members of an ethnic group and it is ‘a morrow of accepted usage..: On the
other hand, it is notorious fact that Moslem law is written in the holy Koran, in
pumerous books of Hadith,,.""! -

10yt of the 36 Sentes in Nigeria, there are 19 Northern states in the country wherein the majorsty of the people
these States are adberents i Tslamic fith

YK harieiSufiyanChukkel, "The Law of Crimes in Nigeria, { Ahmadu Beflo University Press Lid: Zana, 2010); 22
2 1t should be nesed that the Commen Law principles that are largely applicable m Nigeria are essentially
influcnced by Christianity and the church. See Augusto Zimmerman, "Christinity and Common Law:
Rediscovenng the Chnstian roots of English Legal System™.

" eetion 262 and 277 of Constiution of Federal Republic of Nigerto, A, A, Oba, Islamic Law as Cusiomary Law:
The Chimging Perspective in Rigeria Imemationn] Comparative Law Crearterly, Yol 31, 2002, pp. 317 8350,

M (1997) TNWLR (PL254) 277. See abo, Albllaakamawa v. Alh Hassan Belle &Anor {1998) B NWLR (FT. 5a1)
173, Wall, JSC also stated that Bslamic law iz not the same g customary law. 1 does not belong o eny panicular
pribes, it is more rigid and universal than English low, Section 2944} of the Kane State Shana Penal Code Law, 2000
provedes that "the provisions of existy bwsin the state which define customary low to inclede Blamic 1w, o

Moslem law are hereby pocordingly ansended and such provisions shall be deemed ssmiony laws wherever they
peeur”



Th:ﬁr.nfsmm. belief that Islamic Jaw is a customary law makes some students of law and some
practitioners in the legal profession hold the misconception that Shania'sh Court of Appeal or any

mative court udmmist@g Islamic law is a religious court. Both notions that Islamic law 1s a
customary law and Shania courts are religious court are wrong.

Islarmic Law is Different from Customary Law

Lt us start with the notion that [slamic Law is & customary law and set the records substantially
straight. Firstly, Customary Law originates from the long practice of the people’ while Islamic
law _u:iginm-:s trom Allah, the Lord of the Universe." Secondly, customary law applies to a
particular group of peaple, that is; each community has its own custom which is applicable oaly
in that district and distinet from other communities™, On the contrary, Islamic law is universal in
its application. Thirdly, customary law is flexible® hecause it modifies itsclf to accord with
changing social conditions, However Islamic law is net flexihle as the main source already
declires that no addition or Subiraction is required.'” It must be stated however that Ilamic Law
is relative for clasticity hecause it allows Muftahid (jurisconsult) 10 use reasoning hased on the
sources of Islamic law in extending the eisting rules to emerging 15sues, Fourthly, Customary
law also has the charscteristic that it is largely unwritten, however, lslamic law principles are
contained in Qur'an which is also known ns Al-kitab {the Book)."" From these distinctions, itis
clear that lslamie Law and Customary Law are not ene and the same.

Shari'ah Courts as Religious Courts

We then move on to the issue of the Shari'ah Court heing a religious court. Theoretically,
Shari'sh Court and its variants are not religious couns. As shown from the historical narraives
for the extablishment of the native courts of which Shari'sh Court, Area Court and Shari'sh Coust
of Appeal suceeeded. The innocent but fraudulent intention of the colonial masters wis 10 Fetin
an indigenous court system recognized by fhe native people in the different regions and what the
Hritish colenial masters considered to be relatively customary in the North wis the Islamic faw
ind Shar'ah Court system, Therefore, they modified the Shariah Court system and Islamic law
a very unspeakable Joose way so as to conform [0 the English stvle of court system. ™ Worse stll;

" alfav Arcpo {1963) WHLR 95 3t 57, Section 233 af Evidesce Act, 2011

" yeatul Al-A'ral verse 3, Sunamal Yyl verse 3, Surabil Taha verss 3. SurnealFussila verss 3

“weniyl v Cmowshe (1751} Al WLR 304,

Mgl Arbivak verss 107,

PimdeyfeOrs v Military Govemor af Gongnla Stats (19843 I WWLE (Pt 77y 445, Lows v Baskobe {19081 1
NWLEARL _ P

gy ruiulMuidah verss 3, Allah sdys: “This day | have perfected far yau yorur pefiginn and pompleted My Eavinar
ulpun v anid approved for you Ir.hlum?q u r=lipion.” .

Sz ol Al Acaf verse 2, SarulF wsilat veres 1, Spraiullogors vere .. _ Fy I
iy fanwi T Haji snad Asdulfatal 1 §amibo, “The Infugnce of Commea Lusw Advogates and Jadges in the SheT b
Adjm:h:'num- A Criical Exposition of the Experiece m Nigena s Tanpshar (T 1IN e Sechion § i) of Shariuh
¢ oart of Appeal Kwara St mandstes the court 1o apply e prEnciple of naenal justee, oquiy ma ;-t-.d
comscienoe i undersiood and applsed by the English cours andd not enfoined by Gur'an and Seanah il ihe Praphst
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Whey even made the different English styled courts 1 sit as appellate courts on (he decisions of
the Shariah Court,”

More objectionably, Shariah Court is far from being a religious court because the refigion the
court is presumably applying its rules and principles is Islam, However, the principles of [slamic
luw adopted and applied are totally and dismetrically different from the octhodox methods and
procedures of slam as a religon.™ By way of illustrations, the punishment for thefi in Islam as a
religion is amputation of a hand®™ . However the punishment for thelt under the Penal Code
which is allegedly a modest model of lslamic liw principles applicable 1o the people in the North
s imprisonment for five years or fine o both™, Similarly, the punishment for highway robbery
(hfrebadt) under 1slam is death by erucification provided a victim is killed and propery taken"
while under the Penal Code the punishment is an imprisonment for life or a less term and shall
also be ligble 1o fine,” Fornication is punished by 100 lashes under fslem,” while it is an
imprisonment for lwo vears or with fine or both under the Penal Codd. So, these few distinclions

show sufficiently that Islamic lawe in the renl sense of Islamic laws as stipulated 10 Qur'an and
Sunnih are not what the suppesed Shari'sh Counts apply”™ .

Maore importantly, Shari'sh Court is not even a competent courl (o try eriminal offences as its
jurisdiction does not extend to criminal matters, were it to be a religiows court as claimed, the
Shariah Court would be very competent to hear and determine riminal matters and have the
power to impese punishment under "Islamic religious kaw®,

A BREACH OF FUNDAMENTAL RIGHT, HOW RIGHT?

Having established that the existinge of Shari'sh Court and Istamic personal law in the
Constitution. is an effort 1o recognize a suppoesed customary practice andior means of
adjudication of the people in the Northern Nigenu, wnd allaved the perplexity that Shar'an Court
is a religious conrt with different ilustrations of what Islamic law dictates and what the courts

that apply Islamic laws do, we therefore turn 1o the issue of Fundamental right particularly Rigat
o Freedom of thought, conseience and religion.

 prive Authority v Fagaji (1957) NRNLER 57, Tsamiva v Bauchi Native Autkority [1957) NRNLE 73, Cba AA
paphe ol amed in Sl

harisaSulivanChukkol, Thid, 15-16,

1 Sumiu] Meida verse 38, *As Tor the thiel, the male ani the Temale, anvpatate their hasds i recompense for

what they earned [ie., cosmsited) a5 a descrrent [punishment] fron: Allals. And Aiah is Exakied m Might asd
Wese”

¥ Cection 287 of Penal Code
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anpensdape of the Enghish commeon L, 11 does 10l eX50 s a0 muononisss aesl self-regulming keal syweni 1 s
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Funiamental rights are set of privileges derived from natural and fundamental law enjoyed by
virtue of being a human, the violation of which 18 considered to be a wrong - It has usually boen
arpued that the religious right of non-Muslim students studying Law in Facultics of Law in
Nigerian umiversities s, has of likely to be violated by making them to take 2 course in Islamic
Law . But, how exactly rght is this suppesition”

Section 38(17 and (1) of Corstitution of Federal Republic of Nigena provides that:

“Every person shall be entitled to freedom of thought, ennscience and religion,
including froedam 1o change his refigion or belief, and freedom (either alane
ar in eommunity with sthers, and in public or in private} to manifest snd
propajzate his religion ar betief in worship, teaching, practice and phservance.

No person attending any place of education skall he required 1o peceive
religions instruction of 1o take part in or attend any seligious Ceremany ar
sbservance if such instruction ceremony or observance relates to o religion
otfier thor Jis own, ar religion not approved by s parent or gucrdinn.”

The cour in Ahdulkareem v Lagos State Government™ held interpreting this provision that:

"Soction 38 of the Constitution of the Federal Republic of Nigeria, 1999 {as
smended) gusrantees the right to freedom of thought, conscience and religion. By
virtue of the provision, every person has the basic right to believe what he chooses o
worship, whorn he pleases and how he pleases. Under the provision, a peson’s
freedom 10 sramnifest his religion ks not only excreisable in community with others, in
puhlic and within the circle of those whose faith e shares, but can also be asserted
alone or in private. Further, it inciudes in principle the nght o convines others about
the person's religion through preaching and propagation of refigious ideas. However,
the freedom does Aot entitle a person 1o impugn on the rights of others, or put the
welfare of the sacicty or public healih in jeopardy.”

Truly, some of the law undergradustes that are meant to take a course in Islamic Law are not
Muslims and their parents arc not adherents of Islamic faith, However, 1o our mind, what this

M filack’ Law Dictiogary, terth Ed p 744 and 1436, In Ransome-Kuti v. Atomey-General of the Federation {1983}
3 NWLHE P4 &) 211 at 230, Fsa, JSC stated that a fundsminink nght * a right which stamds above the ondinary
T o the lind and swhich ane i fact andecedent i the poditical society [tself™ and “iis o primary comlition fo
civilized exbagnes”, Fundamenial vights ere eights dimived frome naiuml or fondamestal hw

ecafem SE1 | of Costitution of Federa] Reprahliz of Nigerin. Loe alen Dilly v Inspector General of Police and
-.I’J-:hm (AL TN T2016) NGCA 20 (22 JUNE 2014) (CAL122017) [2014] R0Ca 21 621 IUKE 2016)

g héuliaseem v Lapes See Government {2016)15 NWLR (PT 1335] 177 See shio the unreperied case of
SalsuBashiral v The Provest. Kvara Siate Colkege of Educabon |
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Proviiacn is saying is that every person and in this case, ﬂI'T_I"M”f"'I“_ religion™
the right not wo be ';uuxhl: the teachings of & veli gion difTerent from their

s e
We make bold to say that what the different Facultics of Law are LL"‘:;:';’ ]nﬁt' E:I::;;;d1
bnelarmenituts of Ielam swch as: Oneness of Allah, trobsm ﬂ_l' the ”“:‘—“‘-"’f-‘“."n‘ I. 1np11|-|: R
vhserving of Solah, et cetera, ruther, the knowledge that o hulmf‘ ihf-?:ﬁu wh!Haclith, ljma' o
unclerpraduates is-in relation o the soveces of lstumie Law vig ':'I.ll"jmi. I!I:"illli.l. |;1;||“1,.,-5I||15||. el
Diyas™, Since lebambe law forms purt of the Nigerian legal system, it lngically

; 5 1cition of This
prkctitioness and primarily, students of low are expected to know and learn the applica

! , e

lowe sinee it forms post of the Niperian legal syslzi,

The point being made s that, taking un Isbamic luw urwsc in FIEH:I.l!rIE!-i il u“.]l'“:'::f‘:mﬁ
unversities docs not conflict with the ahove provisions of e {'“unm_lullm'l.r'mt the re 11..“' .h gld
of the non-Muslim law undergradumes nor does it affect the seculafism of the country, It shoo
b statedd that teaching Isbamic low & different from teaching Islamic religion

possible 10 see some noo-Muslims teasch Islamic low. In fuet,
underpradustes Islumie law will

" This'is whyit'is
omitting o leach low
be unconstitutional because certain cleur provisions of !hu
Constitution will be left undiscussed, ™ Alterall, the non-Muslim students will e learming

Islamic baws as & concelvable customary law of the people in the North not studving the pristine
teachings amd doctrines of (slam ns 5 religion,

Below are five genuine redsons, this paper srongly believes,

taking a course under [slamic Liw
t% nol & breach of fundwmental fight of the non-Muslims stud

ying Law,
(2] The Provisions of the Constitution Canna Re Uneonstitutionsl
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N : .
sattie will be said tbout 2 Mustim whio for his love for Islam while discussing Judicature™ under
the 1000 Constitution decides 1o omit 2 discussion on Customary Court of Appedl.

As rightly held by the US Supreme Courl 1o Salazas Buopo™ on the issue of whether the
display ofa religious symbol. te Mojave Memonal Cross, Latin cress which was placed .u-!rrpji
mromitent rock (outcropping by the Veterans of Foreign Wars Foundsnon i (034 b hapor waE
dead), 15 legal. The Apex Court in US ruled that the cross may ski) end its staying 1 not
oifensive nor anconstitutional and what may be anti-religious and uneonstitationsl Is the removal
of the cross. Aralogically, Islamic personal law and Shar‘ah Coan ar like & cross in the
Constitufion, an atteript not w leam or tach them to pon=-Muslim law students in Nigena
especialiy in the discussion of jurisdictions of coort 18 1o B2 the least. unconstitwtional and ast-
religinus, incomplete legal shadying and leaming

(h] Legal Pluralism

Nigerin is undovhtedly legally pluralistic” consisting of Common Luw which includes doctrines
of Equity and Statute of General Application,” lsiamic Law and Customary Law.™ All these
different lows are o be sudied by prodpeciive legal practitioners not Bocause whether Musiims
or not because they have interest in them but the Jegal profession expects them 0 hive 2 fairly
working knowledge of these areas of laws as they all form part of the social, economie, political,
histarical snd religious sources of the counlry laws. Sinee Istamic law forms part of the S0UTTEs
of Migerian Legal System, it becomes imperative for every law stdent 1o have a Tair knowledge
of Itamic law.”™

{¢} Duty on a Legal Practitioner

The religion that & legal practitioner practises would not even matier when he % o defend a
client especially a Muslim clicnt in a cour of justice™ part of which &5 Shar'sh Coun There is
really nothing preventing a non-Mushm sppearing in Shasi'zh Court of Appeal ™ except of course
the requisite knowledge of lslamic law. 1n the support of this, the cour haz held that the
provision of section %% of Area Court Edict which purpons o prevent a |esal practitiones

"L ). Agbede, “Legal Plurafiss: The Symbinss of lmporiad, Castomary anid Relighous Lass: Problems and
Prospects,” In AL A Ajosio [ed ). Fundamentsts of Nigerian Lo Lo Wigersan Iostuse of Advapced Legal
Sridies, 1905 235 a1 130 - 241

' gnrion 32 (1) of Innerpretition A2

ol A (ka, *The Funsre of Customiary Law @ Afriea.~In TeannsarigFenrich, Paslo Galirs, amd Tracy Higges lods )
#The Future of Afices Cusormary Law, [Cambrdge Unneraty Prss Cambridge, 301 1) 55-40

s 0 bilade, “Nigerinn Legal Sysicm

" iy fubes 1417 of Rules of Probesicant Codefor Legal Praguaaer 2007, & lavyer 1 duhvboond the SeTy 1
devoie his attemibon., endtgy md experiise i thie servics of Bis chient palwiksmnomyg sha his chent is prachicms &
religion different from his religian.

syl Tunail Danjoma, “Legal Represemation o Tkt Larw, "lai Essaiicn a Homor of Mr Fevai Folog, 220d.
vol, T2 (2017 352517




appearing belivee Arew Conrl is Uiy b section Moidich ol thee st il lawn Ay hidfore
legal practitiones appears i i coun, e miet he prupetly armed with applicabile laws o thist Gourl
11- 15 00 record Thit in Shar'ah Court of Appeal of Kwarn Ste, mon-Muosliom appisi an sounsel
For instance, Moses HyoDangna appeared  for the  Applicont o Attt ibndagom . v,
ZomabuMonko (Sun No. KWSSCANMALA 2020000, Avoldele Jobie appenresd [or the
Appellant v AtandaTabve v Kuburnin Tibve (Sa Moo KWSSCACYSILS2000, Jisieph
Ohboite is o Sharal Court-poing lepgal peactitiones in Kwara State™ 10 may oot e Didy envy for

these Tegal practitioness t appear in Shorifah Comt were they not teained in the arean o Bikamig
Fw,

(1 Right of Audicnce

IF i mon-Muslim law student decides not 10 be educated on Ialamie low which is appligable in
Shari'ah Court on the ground of his religion, i hen follows that he has waived hin nght of
audicrice  bicfore the Shar'al Court when he eventually becomes o legal - practitioner
mobwithstanding the provisions of the Constintion, " will be a grave professbonal miscanduct
b allow 4 non-Mustim whe i not edueated i Islimic Liw o appear for o party in Shan'ah Court
not hecause hie i 3 non-Musliog but because the Law imposes o duty on im. By Bule 16 ol Rules
of Professional Conduct for Legal Practitioncrs 2007, o legal practitioner b el expecied 16
bemslle a Yegal matter which he knows or ought to know that he s not competent o hiandie, So, i
ondér o avold being prevented from appearing before Sharial Court on the ground of lack of
requisite knowledge which may amount to professionsl misconduct, it is necessury [or mn-.
Musliom bnw stbent bo learn Islamie law.

(e} The Main Conteints of the Islamie Law conrse

The wain contents of the Islamic liw course offercd in these Facultien of Law aee bol
communicated in Ambie lsnguage which is even the languoge of Qur'an and Sunninh’' . Pt
another context, the language of instrections i English lisguage wheren most Awmhie worde are
wransliterated and translated 1o the students, Even so, the core Ialumie law contents are not divply
raught. Thus, sowrees of Islamic lw, features of Iskamic aw, legal maxims in Tilamic liw, the
objectives of legistation in Isdamic law, the duties of the judge in [slamic law, jurisprudence of

g i vt Ak S Ao v A Y ko bulaikeod A Shorsn Liow Ran epons of Magena, Vol | 01861108493
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lslatmric faw, the staus and extent of Islamie law application in Nigerd, the procedural and
practice of the Shari'sh Court, are more oF less what the non-Muslim students are taught in
sohool. Most of the times, the non-Musiim udlents who do pot allow to be driven by sentiments
nerfonm excellently well and go home with good prades as such, if aon-Muglim [aw student
does ot perfonm exeellently in the course, it docs nok togically follow to sy that it is becmse of
his non-adherence for, in the first place, adherence 0 1slam is ot a requite of studying [slamit

Law,

{f} An Attempt 10 Indoctrinate

The clement of aeademic force of compulsion 1o study an [alamie faw course in some frcultics of
aw in foderal imiversities should not be seen a5 @ strateyic plan to indoctrnate the non-Muslims
iito the fold of Lslam., Tt may be argued that how could a lecturer teach a courss in Islamic Law
without passing the ieachings of the eehgion to the stdents. W hombly submil that it 13 very
possible because if not, there would not have heen different non-Muslims who teach [slamic law
without changmg their n:li.g'u:ln.“ Besides, there is @ clenr provision of the t!x:r'al;i that -no
compuilsion m Islam. " Finally, a lecturer who 18 competently qualified will definitely know thal
nis is to teach [slamic Law and niot Islamic Religion, If truly he understands the fslamic religion,

e will appreciate the fact that there 15 Ao compulsion in religion.

CONCLUSION

This article discusses the historical antecedent of the existenwe of Iglamic personal law and
Shari'ah Courl in the past and current Constitulions andl justifics the existence o0 the ground that
he British colomal masters fallaciously bat perfectly considesed Islam to be Ui customs of the
people m the Northern Nigerio. I then establishes that gince |slamic lnw and Shari'sh Codrt are
part of the Constitution and Nigerian Legal System, it is unavosdably pertinent for mon-husiim
taw students 10 study Islamic personal law and Sharitah Court for, par of the requirements fo be
successful legal practitioners is the knowledge of sourees of law, Six reasons are given 10 exhibist
shat learning and the teaching Istamic daw docs not breach the furdamental right 0 freedom of
conscience, thought and peligion of the no-Muslim baw students,

TFor on exmmple Andrew F. slarch, (4 pom-Muskinad who is aa Associate Prrfessar pf Political Sewcnes weaches

[slamic L.ow
Mg yrmaulagors, (). 1 verne 244




