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USTODY OF CHILL N
COMPARATIVE ANALYSIS OF

# F.F ABDULRAZAQ
INTRODUCTION

[n any form of marriages performed or entered into by parties it is
expected that the marriage will last till eternity: this is based on the
premise thata marriage is a sacred institution created sanctioned by God”
however. if it happens that the parties can no longer live together
harmoniously as husband and wife. the court will have to come in
between them either by setting them or separating them ifeither ol partes
could establish that the marriage has broken than irretrievably.”

)
Note that the courts determine the dispute between the parties or decision

as to who will have the custody of children depends on the type of

marriages comracted by the parties. I the marriage is uader the English
Law or Act the matter will be decided by the High Court of the Swate
where the parties are resident. I the marriage was conducted undeay the
Islamic Law. the matter will be decided by the Area Court of Sharizh
Court of Appeal as the case may be. If it is under the Customary Law the
matter will be decidged by the Customary Court depending on the area or

place where the cause ofactionarose.

The primary focus of this work is o highlight and restate the law practice
relating o custody under the Nigerian Legal System and make a
comparative analysis us (o islamic poiat on custody of children. The
paper will also consider the Customary Law aspect of custady, all with
the aim of proffering suggestions and recommendations that will assist
the court in reconciling the contlicting interests of couples to the custody
of children of the marriage without compromising the interest of the ¢child
which is the paramount consideraiion.
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THE CONCEDPT OF CHILD UNDER THE LAW

WHOISA CHILD?

- According to Black Law Dictionary it defines child as “a progeny.
offspring of parentage. Unborn or recently born human being”. In other

words. achild isa person who has not reached the age of 14.”

The term child may include or apply to adopted. after-born. or
illegitimate child or stepchild. It can be safely said that in the context of
the constitution, no circumstance of the birth of the child, in the sense of

being legitimate, illegitimate or adopled are irrelevant.”

Oth.er laws. which define an infant which falls under the definition of a
child is Infant Relief Act. 1874 which 1s a statute of the general
application states thus:

“Aninfantis a person under the age of 21 vears”.
However the definition of a child differs under the Islamic Law. for the
purpose of this work. that is custody. a child that will be subject of
decision must be a child born in a lawful wedlock, As Islamic Law does
not recognize a child born outside wedlock to claim form the father or
inherit but he entitled to claim or inherit the mother .’

For definition ofa child under the Customary Law varies from one place
to another and from one community o another. The general and most
accepted definition is that once the father has acknowledge the patemity

_ofthe child inissue. then the child is legitimate.

Having done with the introduction and a brief definition of child under
cach sub-topic we will now go to the body of the paper.

WHATISCUSTODY?
Custody 1s an established right lor the baby from the time of its birth.

Custody of Childrenaccording to Black Law Dictionary 1s
i

3 Sce Brvan A. garner . Blocks Law Dictionary. { Wost Group st . Paul. minn, 1999
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“Phe care, conmrol, and mainienance of child
ewarded by a court fo a relarive, useally one of
the purents. in u divoree or sepuration
proceedings”

We will now go on and discuss custody of children under each heading
MATRIMONIAL CAUSE ACT: Under the Commaon Law. a fatherhasan
absolute right to custody of his child until or she attained the age of
majority. The court now has the power to make an order regarding the
right of either parent to the custody of u child under 21 vears regard to the
welfare of the child and conduct of the parties. 5. 71 (1yof the M.C.A
provides

In proceeding with respect 1o the custody,

guardianship, welfare, advancement or education

of children af u murriage that the court shall regard

the interest of these children as the paramount

. comsideration, and subject hereto the court may
make such order in respect of those matters as if
thinks proper:

The Court based on the provision earlier cited are left with the enormous
task of deciding in whose custody the best interest of the child will be
protected. The in whose custody the best interest of the child will be
protected. The whole essence of custody matter in divorce suitis first and
[oremost the interest of the child.

The United Nations Convention on the interestof a child in 1989 declared
that the interest ofehild should be placed more to the torefrontin decision
making™

Although under Section 69 ol Matrimonial Cause Act stipulates that
children of the marriage to whom the Act applies to include adopted.
legitimate and illegitimate child of the parties. That is why the position
under the statutes differs from that of {slamic Law and Customary Law.
Once a child is adopted or legitimate forms part ol'the family and custody
proceeding can be instituted on the child.

Cap 2200envs of ihe federation 1990
8 Blov, Dupean Child e Mooy (0 o Dixh pablishing Lid s (1996) Hage 3
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What we imend to emphasize on in this heading is how the attitude ol'the
Court has been considering the principles ol “parumount interest of the
child™ is enunciated in S-71 of MCA. This obligation is no doubl an casy
task and this must have promoted Singleton L..J.to conclude that:

I do not suppose that there is any difficult or more
anxious fask of a judge an the question of custody

To buttress this point. we will consider the case of ODOGWU V
ODOGWU". The parties in this case were married in 1982 and had three
children aged 9. 8. and 6 years. On the 17th December 19‘{0._}\dey1}1ka J.
sitting in Lagos State High Court pronounced a decree of dissolution of
the marriage upon the petition of the husband alleging adultery against
his wife Odumecku Odogwu. Among other things considered on an
appeal to Supreme Court from Court of Appeal. is relevant consideration
in grant of custody-

J8C Belgore held that the interest of children which are required to be
taken into consideration in custody matters by virtue of S.71 (I M.C.A.
1970 cannot be guantified in terms of materials such as money or food but
thev must of necessity promore the happiness and security that a tender
ave requires. The learned 3.5.C. alsp said and Lquote atpage 339-360.

“Welfare of child is not the material possession in the house
~ good clothes. food, Air-Conditioner, television, all
s:t:c?ﬂﬂf.&' normully ‘associated with the middle cluss. Tt is
more (J/'P_V\'c'izofégic'zrl developments. Hhile it i good that a
childdis hrought up by complimenring care of the nen puren!s
living huppr'-]_v together, it s p\'_w.!'?r)z'n_s:."cu.i{v dv.frh.:‘rc'nr(ri 10
hivswelfure it material care avuildble isdenied him
{lowever aping by the decision in this case. it is evident that :pu.ns._in
ustody s serious cantion. The factbeing thata ot
\s pappening in our farger so¢ Achild if not weken care 0f.
r:.-'..:{ (he aspcuu ol m(m&arf,ﬂ care ol luxury Hems 'rj.uti sameone who witl
Love Lime to monitor the child may altectthechiid i future.

ard of custady should exer

distinguish petween custody ol a

Sithough in this work we did not really
sinor and a grown up chid. But most ¢a

ender age.

taat a child of tender vears

G See WEhowghby T iehbyelviis Pl i paage 197
! (it DALR Pant 223 puave 33Y. ot 347
11 Tresasay Nigoerios P amihe Lav Uathrse Press Led 01999) Page 334
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Under the Nigerian Stalutes. it is the [act that circumstances of the case

that will c!clcnnine to whom the custody will be granted. Even the court
can exercise its discretion by granting custody ol a child to a thivd party
either permanently or as an interim measure, if it considers this to be in

t]l1e child's interest. This is contend in 8-71 (3) M.C.A 1970 which states
that

A court may, if is satisfied that it is desirable to do so make
35 4 fp] T .

an order p!uung the children or some as it deem fii, in a

custody of u person other thana party to the marriage.

Justice Nnameka held in the William V William " expressed that:

Cus!m.iy of a child essentially concerns not enly conirol of
the chr}cl. but also carries with it the necessary implican'oh
of the child person physically. mentally and morally.

I_n deciding 11_16 question of the custody of the child. there are some
l;md;lmentﬂl factors that the court cansiders which will guide them as to
best interest and welfare of'the child in question.

The factors are:
(a) Ageandsexofthe children
(b) Welfare and material needs
(c) Conductofparties
(d,) Proper educational and religious upbringing
(¢) Brothersandsisters living together S

We will now take them one after the other.

A Age and Sex of the Cllild ren: The fact that a child is of a tender
age does not necessarily means that custody will be granted to the
mn&hg: but the Court will readily do so il it in the best interest of
thf: child. Although a child of tender age will be more comfortable
with the mfu[her. [tdepends on the age of the child. fora child still
21‘easlfegc!mg §\:Ll1 be in the best interest of a girl child. This is
b clr:al,_ws:e ifachild is gerowing the mother needs to play some major
role in her day-to-day activities in life. er { 4

le y a) Jties ife. As per Oputa Jsc in
William Vs | l

1Y PN INCING22
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william' . There are periods ina pirl's lite when she is underpoing
the slow advance maturity when she needs her mother Lo discuss and
answor her many questions about hersell. her development both

physiological and psychological™.

R Welfare and material needs:  Another very important factor that
a Court will consider is the welfare of the child in question. This isa
very important factor. because if the Court is taking into
considerationthe paramount factors. itis good to grant custody to the
party who will provide adequate welfare and material need of the
child. This principles was handed down in the case of William Vs
william". “A child is entitled f© enjoy care and attention the
parents can offer provided thata parentisina position and willing to
provide them. the child should not be denied them by the action of
either parents™.

C ConductofParties: Also to be considered by the court in following
the rules of best interest of the child is the conduct of parties (o the
suit. Thus a parent may not be deprived of custody merely because of
his or her conduct. which might have contributed ia the break down
of the marriage. Butin asituation. )

Where the conduct of the claimant party is such that it will adversely
affect the upbringing of the child. the court may however tend to look at
that side. this is because grave Or persistent misconduct or act of moral
depravity. by one party may. by themselves be evidence that the party
concerned is not fitand proper person to be entrusted with the custody of
a child. In LASUN V LASUN", the court not only refused custody to a
child's mother butalso refused her accessto visit him.

D Proper educational and religious upbringing"”: Education and
religion of the children play a vil role in their upbringing. The
arrangement either of the party made for the education of the child is
very impartant William V William Supra.

On the other leg. religious upbringing matters in a child because if the

wife and the hushand do not belong to the smne faith. the court might

consider that in granting custody.

T3 Qlovole Ajai & Toyin pave Right
1997 Chilelren in Divarce

147 Supra

15, Opeirat puge 122

16 (1A NIVLR page 101
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Under the Common Law, the father has an absolute right to
“determine a child's religious upbringing. This facto should be
considered. '

F Brotherand Sisters living together: when the court is considering
the interest of the child. it is good for the court to consider the issue
of brothers and sisters to live together so that they can be brought up
together in a good and conducive atmosphere. Another aspect,
which the court should consider is the wishes of 4 child, so that the
child can be called to give evidence of place that will best suit. The
child may be emotionally attached to one ofthe parent.

CUSTODY UNDERTHE ISLAMIC LAW

Custody under Sharia which is otherwise known as Hadanah is defined as
the caring for the infact during the period when it cannot do without the
woman of prohibited degree.

According to Maliki Law by FH. Puxton' is defined as 'V‘Sx:eing that
children are properly housed, fed and clothed™

The concept of hadana originated from the Holy Quran, which provides
and says "My Lord Bestowed on thou (mother and father) thy mercy even
asthey cherished me in childhood.™"

There is another verse of the Holy Quran which the basis of custody is
derived from and [ quote “Mothers shall give suck to the child for two full
vears for. the fathers who desires the time of giving suck to be
completed™"”

Beside the Quran, custody has an origin from the Sunnah of the Holy
Prophet. The Prophet was said to have told a ivoman who was the wife of
Ibn Dufail when the woman complained that her husband. [bn Dufail has
divorced herand was planning to separate her with her child. T quote

You are the rightful person to have custody of the boy so long
as youdon'twean him or re-married”

However, when Caliph Umar Ibn Khattab (R.A.T) tried to take his son
Asim from his grandmother. she complained to Caliph Abubakar (R.A. T}
who gave her the child and addressed Umar saying that:

17 Nvogugu puge 344
I8, Puge 133

T Quran 171w 24

2L Cran 2w 232

CESTODY GO CHEEDREN IN NGERE: Lol

Her smell, her touch and her kivs ro thar child
. . . 8
is better to him than the besi thing you huve,

As we have said before in our introduction, the principle behind custody
under the Islamic law is the legitimacy of the child unlike under statutes
that is Matrimonial Cause Act as illegitimate child issue can be
entertained in the courtof law.

Like under the Matrimonial Causes Act custody is vested on both parents
when they are living together, but when they are separated under Islamic
Lawitlies onthe mother.

Unlike the situation under the statutes. Islamic Law places order of
precedence in respect t of custody. The materia! relatives have priority
over the paternal relatives of the child. This is because the child needs
love and care. which he can only receive from material side. Although
mother is the first and foremost but if she looses the right then it passesto
the following people: The child's material grandmather

The mother's material grandmother
(a) The child's material aunt
{(b) Themother's material aunt
(¢) The child paternal grandmother
(d) Thechild's father
(e) Thechidl's sister
(f) Thechild's paternal aunt
(g) The father's material aunt

Islamic law is the most perfect law. We can see that female relative are
given priority over the male. Because women by their nature show love
and affection to those children and takes adequate and proper care ot
them while the fathers provide all that are necessary for the upkeep of the
children. '

Like under the Nigeria Law. there are some factors to be considered
hefore a court while exercising its discretionary power can custody to a
party. The position under the [slamic Law differs.

Fora pérson to be qualified to have custody of the child. she must possess
these qualities. That is she must be of sound mind. trustworthy and of
suitable character. She should be of age. which will quality her to bestow
on the child the care he / she needed and she should be living a place
where the child may notundergo any risk morally or physically.

20 Khab - Fighul-1-xwmar page 289
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CESTODY O CHTEDREN IS MUERE: i
Furthermore. the right of custody may be lost involuntarily. e .g. when the
custodian is suffering from a disease. but she can restore itback when she
is healed. )

Religion can also make the custodian to losé her right especially when
there is a difference of religion. It is necessary that the child should be
brought up ina healthy religious atmosphere (Islam)

On the Principles of Hadanah. different duration is provided inrespect of
female and male and children. There is no uniform opinion of duration
among the various school of Jurisprudence. We shall give these divergent
opinions.

The Hamablis do not distinguish between a boy and girl. They hold that
the duration of custody of female child will run parri-passu from birth till
the seventh year of age of which a child shall be given the right to choose
between either parents and its choice shall be respected.

The Malikis observe that the female children will remain under custody
until she get married, while a boy will continue until he is matured.

According to Hanafi School. custody terminates at the age f seven for
boys and nine for girls.

The aforementioned explanation is the procedure under the [slamic Law.
which must be followed by the Sharia Court of Appeal or Area Court
where the parties before them are Muslim in a matter relating to custody
ofachild.

The next step is to take a look at Customary Law. On this heading no

specific mention will be made on a particular customary law. We will -

however generalize the issue of Customary aspect.

Customary Law give the father exclusive right over the children of the
marriage. This right extends beyond custedy to ownership of the
children. The wife has no such right over the children. During separation
or dissolution of the marriage. under the Customary Law. the father has
custody of'the children of the marriage. Thisexclusive custodian.

Right of a father over the children does not obtain under the Statutory
marriaue. As under the statutes. the court will determine where the
welfare of the children will be best protected and taken care o E:

Customary Law is discriminating and largely avainst women. Although
Nigeria bearing a partrilineul community by reason of which children
belong to their fathers. Although under the customary law child aftender
vianre 141 ke aiven to the mothers.

CUREEIIY OpF O TNDERRLY I N LA ' it
Customary Law does not differentiote between legitimate and
illegitimate child. once the child has been acknowledge he enjoys the
rights and privileges. The court however has been given consideration to
the interest and welfare of the child.

For instance in OWUNA V OGBODOC™ both the appellant and
respondent were lovers. As a result of their relationship. the respondent
gave birth to a baby boy. The appellant claimed and removed the child
from the respondent: The respondent's father who testilied at the trial
admitted that he received compensation from the appellant according.

|

To Idoma Customary Law. as his daughter was not married to the
appellant. The Area Court grade [ Otukpo gave the custody of the child to
the appellant. The upper area court reversed this and a further appeal was
made to High court. The court refused 10 deprive the appellant of as the
child had lived for some years with the appellant who had sent him to a
primary school from where he passed the entrance exaim o secondary
school.

CONCLUSION

We have examined the basic principles guiding the issue of custody under
the matrimonial causes Act: we have equally dwell on [slamic Law aspect
of custody and customary Law in briet.

Although under the Nigerian Law. [slamic [.aw form part of customary
Law which the writer does not agree with. Islamic Law is a divine and
most perfectoflaws.

Under the Act thatis s.71 of M.C.A.. there isno provisian that in custody
matters priority should be [emale relations. What the court only consider
under the Nigerian Law is the paramount interest ol the child. How does
court determine that?

Because what the court may think is good for the child may not please the
child in question.
i

Recommendations: :

#  From all the atoresaid. the paper recommends thatac rildshould b'e
asked by the'court to make a choice ol who he wanted to stay with if
the child is 4 bit wise. [t is further submitted that for the court 1o be
able 1o accurately determine the particular needs of an infant in
custody cases. itis pertinent that they chould seck the expert opinion

7 Porsonad Status in Esfumic Lew (S ALLE) Page 214
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CUSTORY OF CHELDRES I N ERLY
of Child Psychiatrist and welfure: officer. This aspect ol a child
making a choice is well taken care of under Islamic Law. which the
writer agrees with intoto.

¥ Another aspect of comparison is on the issue of child of tender age, I
think the basic principle which the Matrimonial CauseActhas lefta
lacuna is that, at this stage a child still needs the love, affection, care
and cuddling of his mother or female relations.

[ therefore submit that as provided under the Islamic Law, if the
mother has failed the paramouncy test of interest of child as
determined by the court. the next person which the court should
consider is the third party in person of the mother 's mother and any

female relationinthatline.

My views as regard the Customary Law aspect is that modification
should be made in their appraach to this matier, as tather should not be
granted solely the custody right because the child was born by both
parent. Customary Law on custody matter still discriminate against

WOTET.

# ] want to submit the where parties are Muslim, the matter should be
decided inaccordance with Islamic Law as it is the most perfect.

*  Custody matter under the three Laws is very sensitive and touching. 1
believe the only solution to avoid this matter is when husband and
wife live inpeace and harmony. We should try to avoid divorce.

*  Thete should be dn amendment of Nigerian law so as to fill the lacuna
under the Matrimonial Cause Act. '

*  Finally. it is submitted in determining this matter that Islamic Law
aspect should be considered without being bias, because itis the law

that favours both women and children in recognition ‘of the
significant role of women in the family. '

"CONSTITUTIONALITY OF THE TAX APPEAL
TRIBUNAL IN NIGERIA

* GRACE ABOSEDE OLADELE (Mrs)

INTRODUCTION
The Tax Appeal Tribunal was established by the Federal [nland Revenue

Setvice (Establishment) Act No. 13 of 2007 to adjudicate on disputes and

controversies arising from the following tax laws as specifiedinthe F ifth

Schedule to the Act':

(i) Companies [ncome Tax Act CAPGOLEN 1960

(i) PersonalIncome Tax ActNo. 104 of1993

(iii) Petroleum Profits Tax Act CAP 354 LFN 1999

(iv) Value Added Tax ActNo. 102 0f 1993

(v) Capital Gains TaxAct CAP42 LFN 1990, and

(vii) Any other law contained in or specified in the First Schedule to this
Act or other laws made or to be made from time to time by the
National Assembly -

All the tax laws mentioned above are administered by the Federal [nland
Revenue Service.” Members of the Tax Appeal Tribunal are appointed by
the Minister." Each member is known as a Tax Appeal Commissioner.”
The Tribunal has a chairman for each zone who must be a legal
practitioner with cognate experience in tax laws and tax matters.” A
person aggrieved by an assessment ot demand notice made on him by the
Federal Inland Revenue Service or who is aggrieved by any action ot
decision of Federal Inland Revenue Service (FIRS) may appeal against
such decision or assessment or demand notice to the Tax Appeal
Tribunal.” Where FIRS is aggrieved by the non-compliance by a persen
inrespectofany provisionof the tax laws. itmay appeal to the Tribunal
«  Grace Abosede Oladele (Mrs.) Lecturer at the Dept of Private Law, Faculny of

Lenw, Olabisi Onabanjo Universify, Ago-heoye, Ogun Stare, Nigeria

Federal Intand Revenie Service (Establiskment) Act No. 13 0f2007

L
2. Section? affh'cFucl’umlIulzdem'nuu Service (Establishment) Act Na. {3 of 2007
3. Paragraph 2, of the F ifih Schedule 1o the Federal Inland Revenwe Serviee

(Establishment) Act 007
4 Paragraph 2, of the Fifth Schedule (o ihe Foderal lnland Revenue Service

(Establishnient) Act 2007
5. Paragraph 2, of the Fifih Sehedule 1o the Fodoral Inland Revenue Senvice
{Esmhh’shnwnl} Aer 2007
6 Paragraph 3., of the Fifth Schedule to the

{'Esn'.m'n’ ishment) Act 2007

Federal nland Revenue Service
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