4 "’J_J.._...-.J _Aw

-I"J-.J-lud.n_f -;..J..e

-~ CONSTITUTIONAL PRACTICE

A H:Hrm fromn uf

Department of Public Law,
Faculty of Law, University of Jos.




Public Law & Constitutional Practice Vol. 9 {Sept. 2016) o

ASHING IN® ON FEMINISM: A CRITICAL APPRAISAL OF SOME PROPOSALS
FOR MODERN INTERPRETATION OF ISLAMIC PROVISIONS ON WOMEN IN
INTERNATIONAL HUMAN RIGHTS LAW,

AMOLOYE-ADEBAYO AZIZAT OMOTOYOSI

STRACT

Feminist discourse on women's right and Islamic provisions generally appear to
converge on the notion that the “deterioration of women’s rights in many
Islamic countrics” has little to do with their Islamic nature. On account of this,
there have been various proposals for different regimes of interpretation of
Islamic textual provisions on women in such ways that compatibility with
principles and norms of International Human Rights Law is ensured. This paper
argucs that current debates and proposals for modern interpretation of Sharf*ah
provisions as they relate 10 women, for the most part, are not only as male
dominated as the traditional jurisprudence they were meant to challenge; more
dangerously, they appear to sublly serve masculinist interests, It is suggested
that there is a need for the redirection of feminist jurisprudence on the subject
towards constructive interpretative methodologies that may better serve the
interests of women in deserving Islamic socicties.

TRODUCTION
Some feminist jurisprudence on the subject of women's right and Islamic provisions
propounded the notion that the ‘deterioration of women's rights in many Islamic
miries” has litle to do with their Islamic nature’. The situation is, according to this view,
r a result of conservative imterpretation of Islamic texis as a ‘result of traditional,
mrchal, male-dominated socicties’.” Others have adopted a more radical stance to suggest
any system of family relations based on Sharf'ah (or Islamic Law) must as of necessity
pommodate a subversive and discriminate treatment of Muslim women.” While the former
egory of feminists argue for a reconstruction of existing regimes of interpretation and
plication of Shariah,” the latter seek total disengagement with some Islamic tenets on
er relations i favour of relevant prescriptions of intemationally negotiated agreements on

X

man rights.” On account of this, there have been various proposals for structuring the
lonship as regards the existing applications of Islamic textual provisions on women in
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relevant contexts as well as the principles of Inter national Human Rights Law |
IHRLY in such ways that compatibility between both bodies of law is ensured.

The present paper argucs that some of the current debates and proposals for s
interpretation of Sharf ah provisions as they relate o women, as well as those espouss
jettisoning of such provisions, for the most part, are cqually as male dominated
traditional jurisprudence they were meant 10 challenge. Even more dangerously, some
existing proposals by accident or design appear to subtly serve androcening nierests
words. if some of the current proposals are adopted w ithout critical consideration, thers
possibility for fresh violations of the rights of Muslim women to be reinforced and ad
with garbs of legimacy with the human rightg terminology. | his paper conciudsss
stggestions for enriching feminist jurisprudence vis-a-vis relevam Islamic textual pro
to better protect the rights of Mushm women in deserving contexis

FEMINISM AND ISLAM

As with most (if not all) political labels, feminism is a very controversial temm
may simultancously connole A wide range of attitades, concems andd 5lmlcgir.-.-i'.r' As
may be difficult to provide 2 definition that is capable of conveying the s
connotations of the term across vaned gencrations and contexts, Nevertheless, one Geis
of feminism that appears instructive describes it as:

a st of ideas that recognize in an explicit way that women ane
subordinate to men and scek to address imbalances of power between the
sexes. Central to feminism is the view that women's condition is socially
constructed, and thercfore open to change. At IS heart is the belief that
women's voices should be heard — that they should represent themselves,
put forward their own view of the world and achieve autonomy in their

lives,

A detailed analysis of all existing fermmnist theories as well as the various ways i

which they interrogate Islamic gender relations is not here intended, being far aficld the
" K ; §

of concern.” However, a cursory perusal of relevant literature reveals that divergent

“Hannam, 1., 2012, Femintem. Great Britain: Pearson. P 7. As another feminist writer has similarly angs
with social theory generally, there is no agreed-upon perspective ot unified notion of ‘feminism® &
legal theory; it is multifaceted and heteroglossic, which is at once its strength and Achilles heel. See
M. 2004, “Neoliberal Melancholia- The Case of Ferninist Legal Scholarship.” 20 Australian Feming
Jewrnal. P2,
"Hannam, J., 2012, [hid.
YEor some detailed examination, however, see the following works: MacKimon C. A, 1989. To
Frminist Theory of the State, Harvard University Press, -1993, *On Tormre: A Feminist Perspective on i
s’ in Mahoney, K.E. and Mahoney. P. {eds. ) Humar Righes in the Twentteth Century: A Global
wcht, etc.: Nijhoff Publishers: Thomion, M., 1986, ‘Feminizt Jurisprudence: Illusion or Ress
an Jourmal of Law amd Secien. P.5, - 004, ‘Neoliberal Melancholia: The Case of Femimist
wp.” 20 Australion Feminist Law Journal. P.7; Ortiz, D.R., 1994-95, *Feminisms and the Famil
wrnal of Law and Public Policy P, 526: Rhouni, R., 2000, Secalar and [slamic Feminixt €
~stima Mernizsi, Women and Gender : the Middle east and the Islamic World, Vol 5. Bostoss
‘994, ‘Fgalianan lslam and Misogynist Islamic Tradion: A Critique of the
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eral feminism “basically
ted equally"®, On another

serpin different femingst campaigns. For cxample. the traditional lik
fifies women as the same as mer and demands that they be trea
el, difference feminist Campaigns recognise a distinction between fenmle and male valyes
well as qualities and argue for an inclusive fuarantee and protection of all such values and
ardless of gender in public and private spheres. " Another brand of feminism
apsulates the dominance ideology" whergin it 15 maintained that both the *sameness® and
Herence’ arguments of the earlier discussed two calcgones of feminism gre premised on
® Measured by values and standards which gre o priori dominated by masculinistic
Tminations. MacK innon (2 major proponent of ihe dominnce theory) concedes that both
mal and difference feminisms on some levels have ensured the Profection/recognition of
€S infercsts in some areas. She, however. underscores the comcurrent backlash of both
Epaiens in the undermining of women 'S Inferesis in general in the following words'? -A%
licd, the samepess standard has mostly gotten men the benefit of those few things women
llj.‘ih.‘.lril:-l”_\ had [on the othes hand] For w umem 10 affirm differenc
Herence s 10 does wiih

S8Tegs,

€, when

gender, means to affirm the qualitics and
ance theory has also been challenged as po

modalitics of reform which would allow

msclves. ™ According 1o this vie

mlities reg

mEans dominance,
SACienstics of power]e

The domin

mg unclear and uncertain gboyt
women to reconstrucy values and redefine
W, *without g theory (however tentative) about our future, it
rd 1o imagine thag iny gains made by women will change anything than oyr rélative
Bitions in g world that continues 1o value, hunger and fight for power and awtonomy., "
ile not specifically endorsing any brand of feminism as holding all the key answers 1o
pating all conditions that perpetuate the Gppression of women, the current author is in
ment with the critique by dominance theorists of some methodologies of bot liberal and

|

ence feminisms.

As later further demonstrated
Tpretation of some Islamic te
violated even where ¢
lly applicd. However.

in this paper in the consideration
Xtual provisions, it is stilf possible for the interests of women
ither of the principles of ‘sameness’ or “different but equal® are

in the current author’s opinion. the solution might not lje in total
Eagement with existing construction of reality simply becayse they ar

¢ allegedly entirely
A, accordimg o the dominance theory, on values which espouse maje hegemony, The
=l suthor subseribes 1o the idea that the process of construction of reality is g
inuum. "* Women themselves would, therefore, need 1o accord very prave considerations 1o

of some femin 151 |

Tpreiaton of Isfamie History and Heritage.” 4 Critique, P. |3; Barlas, 4.
I Unreading FPatrinrchal fnterpretations of the Qur 'an, Austin Universiry
B DR, 199495 Itvid, p.524.

Bam, 1., 2012 Siewe, R

Bmpelling analysis of this ideology is thar by Mac
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Cambridge, Mass: Harvard
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the choices they require as well as the implications of those choices for the social
they desire.
This line of argument has strong contextual relevance for the ways in which
jurisprudence has developed in the interrogation of male-female gender relations
societies. Certain textual provisions of Shari*ah and/or their application have been €8
1o accommodate discnminate treatment of persons on the basis of gender. As a respe

brands feminism or “feminist paradigms’ as Badran puts it'"", have been identified.”
feminism captures the scnse of

secular foeminism and Islamic feminism. Secular

feminism challenging the male-female dichotomy in public spheres in Muslim o8
lslamic feminism, on the other hand, has simply been described as “femimist discous
practice articulated within an Islamic pamdigm.':“ Ii is useful to note that the calege
may, in a number of cascs, merely signify the extent of a given feminist’s experts

knowledge and interpretative methodologies of Shari ah rather than the opa
frameworks which the two categones may ]

suggest. [n other situations, whether o
feminist is regarded as belonging to one or the other of the two categories identified une '
may be the result of the implications of reform strategies proposed. For exampies
frameworks of secular feminism may require that certain provisions of the Islame
sources that are perceived o accommodate the subservience of women are 10 be &
disregarded for lacking contemporary relevance. In identical circumstances, on the othes
ibe methodologies of Islamic feminism may merely seck a reconstruction/remterpret
relevant provisions free from male-centred inclinations and inclusive of women's expes
Arguably, one of the most controversial provisions of the Qur'dn on gender relation
Islamic family in respect of which the divergence of reform proposals based on &
identificd paradigms become readily apparent 15 enshrined in Q4:34,

SHARI*AH PROVISION IN Q4:34 IN THE LIGHT OF SOME CORE PROYE
OF THRL ON WOMEN: TO ABANDON OR TO RECONSTRUCTY E
In the above stated verse of the Quran, it is provided that — “Men are the prote
maintainers (gawwamina 'ala) of women, because Allah has given the one more ad
(bima faddala) than the other, and because they support them from their means -
According to some commentators, the classical interpretation of this verse prome
doctring of male superiority reflecting the mindset of the prevailing patriarchal culiuress
this ig true, from the standpoint of the practitioners of IHRL, some core ProvISIOnS cns
in international human rights instruments will have been violated Such provisions #
Article 26 of the International Covenant on Civil and Political Rights, 1966, which's s

that, * All persons are equal before the law and are entitled without any discrimination
cqual protection of the law. In this respect, the law shall prohibit any diseriminatiom

"Ear example, some ohjections have heen raised a8 regands perceved discriminate shares for somé fem
i1 relation 10 their male counterpan under the Islamic low of inheritance by Camroll, L., 20011 * Lafe Intere

Imtergencrational Transfer of Property Avoiding the Law of Guccession’. & Iefamic Law and Socrefy. ¥

246
gadran, M., 2009, Feminiso i
According 1o her = *[T]hese tvo feminisms have never been hermenhe
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; tion against discrimination on any ground
J ech . .. .. gy’
-

; garantee to all persons equal and effective protec
Ll
=

In addition, the Coanvention on the Elir
momen, 1979, (Women's Lonvention)
®mbody the principle of equ

nination of All Forms of Discrimination against
also requires States parties by its Article 2 (a) to
ality of men and women in the national constitutions or other
ppropoate legislation if not yet incorporated therein and 1o ensure, through law .-mn‘.-n‘ﬁu-r
Ppropriate means, the practical realization of thig principle’. Expanding its Jurisprudeie ‘Gn

e subject of equality, the United Nations Human Rights Committee has noted™ its awarenese
i'the fact tha;

=

A .

.
-

Inequality in the enjovment of rights by women throughout the world is
decply embedded

i tradition, history and culture, including religious
amtudes. . |, |, . Sistes parties should ensure that traditional, historical,
religious or cultural attitudes are no used to justify violations of

women's rights to equality before the law and to equal enjoyment of all
Covenant rights.

.1

[n view of the IHRL position on the subject of equality between men and women, there

ve been arguments based on the secular feminist's approach, it would seem. for abandoning
Bch provisions of the Qur'an as 4:34 Muslim contexts. Preferences would, thereafter, be
br other Islamic textual provisions that are perceived to be more explicitly compatible with

evant human rights provisions, An authoritative proponent™ of this position is Abdullahi
n-Na*im. ™ According to his thesis on the provision of Q4:34, the Islamic position that men
Bould provide for and maintain women, which he terms the pranciple of gawama' is
Apressed in the verse 1o be 1) men's advantage over and

e consequence of two conditions:
mancial support of women.' He translates this ‘advantage’ as physical strength and argues
st whether or not men are in general terms more physically stronger than *maost WOmen is not
fevant in modern times where the rule of law prevails over physical might."" Additionally,

ation is such that there are ready avenues for the realization

& his opinion, contem porary sit
the ecconomic mdependence of Muslim women making the Islamic requirement tha they are
¢s that none of the

) be maintained obsolete.”” He conclud “Justification for the gawama of
BEN over women is tenable today, "

An-Na‘im’s analysis, to the current author, presents an instance where androcentric
siderations may possibly ‘cash in® on equality/sameness paradigm of some feminist
irisprudence. In other words, mmplicit in An-Na‘im's proposition is an opportunity for

General Comment No 28, CCPRIC

ied for eritical exposition of “Conflct in Culture, Tradition and Practices: Challenges 1o Universalism®
» bess an authoritative textbook on husman rights as Siciner, 1. 5. Alston, P, Goodman, R, 2

e Rights in Context: Law, Folities, Marals, Third Edition, O ford: University Press, Pp, 531-539.
An-Na'im, A.A., 1990. ‘Human Rights in the Muslim World: Socio-Political Conditions and Scriptural
peratives.” 3 Harvard Human Rights Jowrnal P13; 2000, fsfam and Hi

uman Rights: Selecied Exsoys af
etnillahf Aw-Na 'tm. Baderin, M.A. ed., Surrey, etc.: Ashgate. P.67.
Ihid, p.A7.

21Rev, 1iAdd. 10, 2000 para 5.

in
0T, frternational

Ahid,
diatd.
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Mushim men to, to adopt MacKinnon's description, get “the benefit of those few things
have historically had’™ Again, one wonders whether the term ‘women® in An-
contemplation refers exclusively to those of more cconomically advanced sociclies
inclusive of those in all other contexts as well, especially in third world countrics,
contention that ‘modem circumstances are making the economic independence of
from men more readily realized and appreciated’. Is this really the case? In the first place
imaccurate to argue that the Islamic position that women are to be maintained and fin
supported by men necessarily indicates that Muslim women are expected to alw
economically dependent. Far from it, based on Islamic textual :11|thuru:.-J". WOInS
undertake paid employment or pursue a profession of choice outside of the home. Howes
matter the level of a woman's economic independence, it is legally expected that she ine
financial burden (unless she voluntarily decides to the contrary) regarding all family ex
in a Muslim sctting. Thus, An-Na‘im's proposition scemingly mistakenly constrisg
Islamic bases of the *principle of gawama® (that is to say ‘of men's advantage and fi
support of women') as its consequences.

This mistaken construction appears to be the result of his faulty conception of
‘men's advantage’ in the verse connotes as well as his assumption based theres
conception s that the words indicate that men are ‘generally physically stronger thas
women'. He then assumes that in modern times *might’ does not mean ‘right” becausey
presence of the rule of law. In the current author’s view, it may be difficult to substuntis
the conception as well as the related assumption for practical purposes. In his theoriz
the rule of law prevailing over physical strength, the idea that what subsists in theory
reflects the reality of the situation that women live out their lives in present times appeas
naive. In more developed socicties where the institution of the mle of law is cithes
evolved or more responsive, the pervasiveness of domestic violence as well as other 8
physical abuse against women scems not to require further empincal validation, T
developing and transitioning contexts where the legal as well as all other institutions
developed and therefore not as effective, it should not be too difficult to imagine the g
physical violations and abuses that some women suffer. even in their own homes. “Might
nol mean “nght” in law textbooks and legal arguments. However, the waorks of such =
as Mackinnon’' and others™ have demonstrated how even the presenptions of IHRL
translated effectively in relation to the protection of women from domestic as well
forms of abuse in all contexts.

. Morcover, if An-Na‘im's reinterpretation of 04:34 are meant to be iconoclastkel
clagsical male-centred application of that verse, then his definition of “men’s advanis
Iﬂﬁ‘fﬂl strength is not only myopic, it clicits an elitist or bigoted male attitude to
j.ﬂ.‘ﬁl.l?i. It is as though he was saving 1o women generally with a pat on the head: 8
o We know we are more physically endowed with brute strength than most of W

-

TE
“Eupra, footnote 13
“Tlustrated, ster alsa, by the provisions of Q4:32 which provides- *.. .10 men is alloted what ihey o
their laboary, and to women whisl thiay eam, .."
MacKinmon, C.A., 1993, “On Torture: A Feminisi Perspective on Human Rights” in Mahoney, &8
Mabiafley, P. (eds.) Human Rights in the Twenticth Cenrury: A Global Challenge. Dondrecht,
Publizhers. Pp.26-27
‘B g Charlésworth, H. end Chinkin, C., 1993. "The Gender of Jus € ggens” |5 Human Rights
P.67-T
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ally sustained in biological terms that
U5t men are phyvsically stronger 1 . Ik equally possible 1o argue that in
ological composition, women also haye other advantages over men.” Based on scientifie
Vidence therefore, it seems more reasonable to maintain the position that the words ‘men’s
ivantage’ in Q4:34 refer to the fact that it is the women that are “burdened’ with all, the

icidences of the reproduction process from monthly circles throy g0 to pregnancy and
mldbirth to the nurturin g of children. In all the Varous stages of reproduction, while a woman
ay be reduced to a total state of incapability as a result of all the life changing events, men
ierely assume the position of a social {and possibly but not always compassionate) onlookers.
This position is, in the “urrent author’s view, the *men's advantage’ as a resuly of which
W the provision of Q4:34, they must care for the women concermed.™ Tha this interpretation
more in tune with the objective of Shariah on the subject Appears to be clear from the
Pportive position portrayed in the Qur'dnic verse, Q2:233, that preseribed the period for
ing and weaning of a child in the following words-

The mothers shall give suck 1o their offspring for
complete the term. But he {the father) shall bear
Ruitable terms. No soul shall have a burden 1

treated unfairly on account of her child
®ide on weaning, by mutual consent,
¥e decide on a foster-mother for vo
foster-mother) wha ye offered

| what ye do.
It is useful to note thar jt would be imrelev

fpressed in Q4:34, whether or Nat a woman actually undergoes all the various stages of
wreduction before the rnght to be maintained can be asseried. The mstructing section of the
¢ provides for two conditions whicl are the ‘consequences’ as An-
‘im'’s postulates), these are n the one more advantage (bima
fBdala) than the other’ and (b) *because they support them from their means', What appears
Bucible from this provision is thar there is a religious as well a legal duty on men 1o
intain (a) their spouses because of the reason of “advantage’ and (b) all female family
tbers mcluding their spouses since the default position is tha “they (men) support them
oimen) from their means.” The Islamic logic, thus, Appears 1o be that a woman should not

r be, but we will be gentle”. While it may be scientific

han most women

two whole years, for him who desires
the cost of their food and clothing on
aid on it greater than it can bear. No mother shall
nor father on account of his child
and after due consultation, there is no blame on them: ,
ur offspring, there is no blame on You, provided ye pay

on equal terms. But fear Allah and know that Allah sees

oo I they both

ant, according 1o the dictates of Shari*ah

legal bases (not
(#) "because Allah has give

B Eximple, some se
hemisphere in the

ientific studies have determined thai
male braig, while WIKTIETT 151
8 i the [rontal babe, the area of this b

cerimin “thinking™ skills are more dependesit on
ay wse both hemispheres” and hat ‘women hive mére nerve
um responsible fior reasonmg, planning, paris of speech, emotions, anid
em solving." Some other studies have also sugoested “thar the corpus callosum, (he largest white matter
re in the brain that serves gs the major paliway connecting the braig’s right and left hemispheres, is
veloped i woimnen. ' See generally, *On The Brain', 2007 Vel 13(2) The Harvard Mok
fmatinete Letter P Available il
W ww bt harvand. ody b On_The By Molumel 3YOTR spR ING_ 07, pdf
B imlerpretation of the verse is nsprired by persanal discussions with o Nigerian Islamic scholar who i el
sarrent author's Inte faiher and meritor. Dr. Abdulleli] A Amclowe {1950 -
als0 been progented by some other Islamic w tnen scholars and expe
Musiim Women in America’ in Garber, M. and Walkowil. R., (ods,). O Nation Under God? Reffpton ang
Brican Cultive. New York Routledye. Pp.|28.44; Maseef, FU., 1990 Warmen in Islam: A Dircourse in
aind CMligations, Cairg: Intermational Commitice for the Woman and ¢ hild: Badean, M. 2000 Sirppar,
B9,

and more de
L AR T T P

2006), Similur inlerpretations
15 sisch a8 al-Fiybri, A 1989
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feel constrained by financial responsibilities of the family to take up any vocation. It is entirely S off
up to her and she has the total frecdom to decide whether or mot the reproducts : @ Sh:
responsibilities which inevitably fall harder on her are such that she is able to manage HES enl
personal and professional Jife effectively. ey

As earlier said, the proposition by An-Na‘im, in the current author’s view, may pro

necessarily bring about any meaningful reform as regards protecting the interests of wome
Being supposed based, as it was, on the equality paradigm of liberal feminism, it appears
to engage with the question of what women really want based on their subjective expencns
and not the objective “male” standard of equality. Here the dominance idealogy critigue!
liberal feminist jurisprudence appears to be apposite; On the other hand, the current authes
critical analysis of An-Na‘im’s reform proposal has been attempied to demonstrale that §
best way to bring about reform does not necessanly require total disengagement with e T
structures. Rather, and agreeing with the eritique of the dominance feminist ideology, ®
be more constructive for women to simply identify their vision of social relations and &
effective methodologies for contributing to the continual constructional process of whas
be taken as the objective reality in all spheres.

CONCLUSION :
For a number of Muslim women, Islam s a primordial consideration for the deis
and protection of all rights, including women rights. Therefore, arguments that scck s
disengagement may be fruitless no matier how well intended, This is especially 1 :
Muslim belief that the mundane existence 1 transient and that sufferings endured will
ensure spiritual success and bliss in the Hereafter. Therefore, propositions such as Thoses
Na‘im that argue for the jettisoning of some clear provisions on women are here o8 '
unnecessary because they may at the end of the day better scrve the interests of me
especially so when 1t 15 possible to seek some other legitimate approaches, The imples
An-Na‘im’s proposition on the subject for the interests of women may be sums 2
follows - firstly, men become free of total economic responsibilities to their 5
children. which responsibility is now equally shared between the spouses, Thus,
more economic freedom in addition 1o being free of responsibilitics associated!
process of reproduction.
Secondly, even in developed contexts, there are women who may just be'@
make motherhood and rearing of children their vocation, as is currently obtainable s
of less developed socicties. An-Na'im's proposal will take away this social frecdoss
reify the denigration of women who may find it difficult to combine reprod
child rearing responsibilitics with paid employment outside of the home. Thirdiy =
arguments for disregarding ceriain provisions (not their reconstruction or remnterg '
religious law such as Sharf'ah may lead to subjectivism in the development of 2
govern Islamic family relations. For then we may begin to reason on the b
reasonable for contemporary relevance and the dominant voices may nol necessans
interests of women, It is because some of the existing legislation in some Musliz
expressed to be based on Shari‘ah, it has been possible o et
interpretation/application on the same ground. Except 1o require therefore that o
of Muslim women in the human rights enterprise or the protection of their ng
methodologies of IHRL would neccssarily entail the divesting of their sk

.
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orls must be seen to constructively ¢
mah where they bear reievance

fightened Muslim women (who

ngage with the provisions of the textual

authorities of
In this way,

the agency of little informed and less
are the real victims of rights” violation and
es for redress) might be
tection of wamen's rights in local Muslim ¢

who are often

ware of existing avenu le for more meaningful

gamed in the strugg
antexis

e
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