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BSTRACT,

Globally. there has been an increasing attempt 10 criminallismi;’» C“rp(’m}l‘c ﬁjc,“v'::'(‘)’: :::;',“ngl',n violations of
A¢ existing law. In fact, a number of international inslru'mcnls cx1§.l 1o SuPp,;)lrznc(;uJ:Ecor;?orul:::r;?mlii:sbl!cl'unqc-r the
riminal law. For example, The United Nations liconon'nclund Social Clj)u'rtmd e 5 S e a'a lahl]lty. at
s commission on crime prevention and criminal justice’. /'\lso,_ the n‘l c o vl liabili gf‘"S‘ the Mhiciy
‘raflic in Narcotic Drugs and Psychotropic Substances also identificd the nee F{r e yho Corporations,
~ountrics like Australia, United Kingdom, United States and closer home in Alfrica, Sou rica have al| evolved

aechanisms for holding corporations liable under the criminal law.

promulgation of the Privatisation and Commcrcialisalion
orporalc activitics constituting crimes.” Therefore,
e arca of unsafe goods and services. Nevertheless.
ict liability regulatory offences. Yet crimes

n Nigeria, corporations increased significantly with the
Yecree No 25 of 1988 and with it, the attendant increase inc
orporate crimes are a growing reality in Nigeria especially in th
here is a dearth of prosecuted cases involving corporations beyond str
rre committed beyond strict liability regulatory crimes.

Che aim of this paper is to analyse the procedural issues involved in prosecuting corporations by examining the
elevant Nigerian legislation. This is with a view to determine whether there are proc_edural challenges 1o
yrosecuting corporate crimes and whether this factor is a reason why there is a dearth of criminal prosecution of
:orporation. The paper ends by making appropriate recommendations.

INTRODUCTION

There has been global increase in incidences of corporate activities constituting crimes over the past decades. From
Zurope to America, Asia to Africa, the world has continued to experience various forms of corporate crimes ranging
Tom homicide to fraud and corruption.

On April 16", 2014, a South Korean ferry with more than four hundred people collapsed en route a tourist
-esort island and more than three hundred people died.* Earlier, on April 24", 2013, there was what has been

'Lecturer, Department of Business Law, Faculty of Law, University of llorin, llorin, Nigeria. E:mail:khairatakanbi@rocketmail.com
* Lecturer, Department of Private Law, Faculty of Law, University of llorin, llorin, Nigeria.

15" February, 2002. See http://www.unodc.org/pdf/crime/commissions/llcomm./6e.pdf accessed on 20/02/12

* Corporations have increased significantly since the promulgation of the Privatisation and Commercialisation Decree No 25 of 1988 later
‘edesigned as “Act” through which the federal Government divested itself of its interests in some state owned enterprises.

" Nigerian courts do not hesitate to ascribe criminal liability to corporations In respect of strict liability offences. This is evident in 3 Jong line of
-ases like I.G.P v. Mandillas & Karaberies & Anor (1958) WRNLR 147, R v. Zik Press (1947)12 WACA 202, R v. Amalgamated Press (1961) 2ALL
\LR 199.

' www.nbcnews.com/storyline/south-korea-ferry-disaster accessed on 25" June, 2014, www.theguardian.com/world/2014/ma 15/south-
korea-ferry-captaln-charged-manslaughter accessed on 11th August, 2014,
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b as the deadliest ganment et
Josont

Y e | ;. ' ¢ 1 ne ‘[ wid in the
) L hh‘” over \\I\('" an [‘“‘ l ﬁ‘(\ll“y commerc al hutldh collapmed | .
Lol Dhaka arca in “I\\\",lt\\‘\‘.‘h k"“l\}‘

more a thouwsand people and leaving several athers injured
7 \ p—— ’ )
Alsoy the Austalian W heat Bonrd iolated United Nations sanctions and contravened the (nll N s
i i i i ’ an g 1R
camention w hen it paid Kickbacks o the teglme of Saddam Husseln in order to retain ita business in [rae. "fq.',., J ;
vttt Division 70 of the Australian Criminal Code Amendment (Bribery of Forcign Public Officialy) ;\c,l' i *
ln e same vein, Securency Interational and Note Printing Australia both subsidiarics of the Reserve Bank ¢

Australia were prosecuted for giving bribe to advance thelr business in countrics across Asia.

In the United States of Amerie
Also. multinational corporation, Halli
some top government officials in Nj
of the liquefied natural gas pl

" . ]
o, the BY refinery exploded in 2005 which caused the th.?lh ol fifteen D'I“_I"“‘-“ ¢
burton was convicted in the United States after it admitted to have bri -
geria through KR, jts subsidiary, in order to secure contract for the construction
antin Bonny Island, South of Nigeria*

3 < . veiis . " . . > . rilling
As stated, corporate crimes are a reality in Nigeria. For cxample. an Amcrican company Parker D
Services admitted 1o have

. ) § e irc ; betwee ‘ T
bribed Nigerian government officials through an unnamed third ‘pm‘, betw &‘k'-nq‘h?\l::l-j

and May 2004 and was subsequently fined about 11.76 million dollars by the United States Government h”'Tl" X w;:

Julius Berger Nigeria PLC was indicted in the Halliburton scandal as serving as a link through which the bribe v

S . . wed b
distributed 1o the Nigerian government officials." Also, sixteen people were killed when a plane awned by
Associated Airline crashed minutes after take-off in October, 2013 in Lagos.”

The 2012 report of fuel subsidy'? fund i
Government to import fuel which was never i
seventy five companies were indic
Government including international

" £, > B 4 »
ndicted some corporations for collcctmg funds tr.omlfh‘. Yc'b;r:!l‘
mported cheating the country of funds of trillions of naira. ™ More

ted and asked to refund money collected from the coffers of the Federal
oil firm Mobil Producing '

However, these crimes are hardly
liability regulatory offences. For exam
hundred and fifty people."® Four ye
international pharmaceutical compa

prosecuted in Nigeria or at most prosecuted for \:\olauons of smct'
ple, in June 2012, a commercial plane crashed in Lagos killing more P‘mnsmk
ars after, the airline has not been prosccuted for the deaths. Earlier in 1996.
ny Pfizer Incorporated Limited did a clinical drug trial in Kano Nigeria. which

* www.bbc.uk/news/world-asia-22635409 accessed on 3rd May, 2013.

¢ However, civil charges were brought against officials of the Australian Wheat Board Limited. www.clmr.unsw edu au/artcla/athiss wnita-
collar-crime-aml-bribery-%26-corruption/recent-cases accessed on 2nd August, 2014,

www.abc.net.au/worldtoday/content/2012/53564108.htm accessed on 2nd August, 2014

7 www.clmr.unsw.edu.au/article/ethics/white-collar-crime-arnl-briberv-%26-corrumlon/foreign-br.be accessed on 2nd August, 2014

in fi i i i { N a0 and half
® The Company paid about 1.7billion dollars in fine and settlement while Albert Stanley», its erstwhile executive was sentin:eodl:o ~
ar's imprisonment. See www.huffingtonpost.com/.../albert-stanley-halliburton-kbr-bribery-sent accessed on 27th March, 2014.
ye '

% The Punch Newspapers 16" April, 2013,
10 5nday Trust Newspapers, 26" December, 2010.

\n “
-ai -Cre -near-lagos-depot/ accessed on 7 January, 201
1 www.channelstv.com/home/2013/10/03/updateprivate-aircraft-crashes-ne pot/

th
12 youse Report Resolution No (HR.1/2012). Laid on Wednesday, 187 Aprl, 2012.

i i from the chairman of the
Report itself has lost credibility because of the allegation of bribe received
13 |+ must be stated however that the Repo

have just been recently been on
d the secretary Hon. Boniface Emenalo from an oll marketer. In fact, the two j
committee Hon. Farouk Lawan an

trial for violating the provisions of the Anti- Corruption Act.
¥ See generally, Vanguard Newspapers April 24, 2012.

% anguard Newspapers 21" July, 2012
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caused the death of eleven children,'

Although, the Kano Stite government filed criminal charpes against (he
company but the ¢har ROS Were

. - e . )¢ 17
withdrawn and both parties reached an out of court settlement in 2009,

Another case in reference is the indictment of Julius Berger in the Halliburton bribe saga which was alsq

ot prosecuted as it entered into o plea bargalning with the Federal Government and gave up about twenty siy
an . . . . e IR
million dollars to the collers of the Federal Government of Nigeria,

However, in ddevemo  Abiodun v, I-R.N" where more than cighty childrcr.'n died as a result of taking an
adulterated teething drug, the pharmaceutical company was only prosecuted for vmlalm'g a fcgulumry ofll"cncc under
the Miscellancous Offences Act. Clearly, while the death of the children constitutes a violation of the Miscellancous

Offences Act, nevertheless, the death still constitutes a more grucsome offence of homicide, yct the company was
never prosecuted for this.

The question might be asked whether there is a problem with prosccuting corporations for violations of

strict liability offences. The answer is no. However, as seen from the above, corporate crimes are sometimes
committed beyond strict liability rcgulatory offences.

STRICT LIABILITY REGULATORY OFFENCES AS QUASI CRIMES

Generally, strict liability simply means liability without mens rea or mental fault. The liability is based solely on the
act or omission constituting the actus reus. The concept of strict liability can be traced to the industrial revolution
and the attendant technological development and urbanisation. It therefore became necessary to protect the lives and
health of workers and the consuming public as a whole. Offences were then created to protect the society against
risk of harm.”® Thus, the introduction of strict liability offences in the criminal law started with public welfare

offences and it is still its primary focus.?' In fact, the carliest cases on strict liability were cases involving the sale of
adulterated products.?

Generally, on the face of it, the idea of strict liability seems to contradict the basic tenets of the criminal
law which is premised on the twin ingredients of actus reus and mens rea. Also, it scems unjust to hold a morally
blameless person criminally liable. However, the reason for the introduction of strict liability is to protect the overall
public against the risk of harm. It seems then that the likely harm to the public is viewed as a graver evil than any
injustice that may be meted to an innocent person who is morally blameless.” It must be stated that most modern

1 www.bbe.co.uk/news/world-africa14493277 posted on 11th August, 2011, accessed on 7™

January, 2013.

Y7 A.G Kano State v. Pfizer International Incorporated (Unreported) Suit No K/233/2007.

**According to the then Chairman of the Economic and Financial Crimes Commission, Farida Watziri,

It also pald an additional 3.5 million dollars
to the Federal Government to cover the cost of Investigation. Sunday Trust Newspapers,

26" December, 2010

' (Unreported) Sult No CA/L/S50/M/2013. Decided by the Federal High Court Lagos, on 17" May, 2013

|t must be stated however that the concept of strict llability had been established earlier In the civil |
Fletcher where the House of Lords held that when a person keeps something on his land which escape:
another, the owner of the land Is liable for any damage which Is a natural consequence of that escape

aw through the case of Rylands v.
s and Is likely to cause mischief to
whether he was negligent or not.

2 Strict llabllity offences have been described as public welfare offences. See Frank A Schubert, Criminal Law The Basics (Los Angeles, Roxbury
Publishing Coy 2004), 119

1t has been sald that the earllest case on strict llabllity was the case of Woodrow (1846) 1I5M & W 404, which was on the sale of adulterated
milk. The fact that the defendant believed that the milk was pure was held Irrelevant. Sce J. C Smith, Smith & Hogan Criminal Law (10" Edition
UK, Butterworths 2002) 119.

® The dictum of Kennedy L.J In Hobbs v. Winchester Corporation (1910) 2 KB 471 CA at 483,
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Statutes Usually
| a pCI','-nn

cont

wWho has done all ¢ the likely injustice. 'l’lacn:cfan.

:\in N AT A . M g
at 1s ‘lmu‘“r) defence of due diligence which will reduc
s reasonable to prevent the erime from oceurring is protected ggainst injusticc. :

In addiy

oceurs more ;J':hl::sl}‘olr“(m ‘O‘f‘lhc offences of strict liability do not oceur in form of positive aggressive acts- rather it

N immediate harm lom m“}lllurc 10 act where a duty has been imposed. Also, its violations do not necessarily result

seek 10 prevent. | “‘,I“"pf“‘f'c‘”m‘ person or property but merely creates a risk ol harm and it is this risk that the law

not, the consequences orbL-gn_‘ therefore a justification for lability without fault becausce whc%hcr'lhc'rc.: is intcntion or

place accid e risk of harm are the same. 1t has been suggested that without strict liability. many work
ents will not be taken seriously.™

Also, strict liabili ]

v. Wo 0;:5;}3?,"{';2 ‘;Cl‘iﬁlsiliorry lf)lfcnccs have bccn.dcscr'!b.ed as qua.si-c.rin?e‘s a{\d'not' lruly’ criminal. In ,{/phace// Ld
and not really criminal. IO ”'(')rds held lha} thc’:mposmon of strict liability is Jusllﬁcq if the o_ﬂ'cncc is regulatory
contrary to the pm\’iSic;n nf ings Lid v Ul_ls,.’ the defendant company put untruc vlnformainon on its brochure
criminal in nature since s ? .lhc Trac.Jc Descriptions Act I9§8. Thc)!’lousc (.)F Lords said the offence was not (rul)yI
the quasi-crime princi ]l‘l \’\a.s for maintenance of standards in lra.dc.. Also, |n_l’earks. Guston & Tee l,ld‘v ’Hard.
e i [J)Zlul \\asiuscd when the court hclq L!mt quasi crimes constitutc an cxception Lo lhc criminal [aw
sy STeriminglar St mglsl.howcvcr b%' s.talcd thaL' it is the courts that have decided the clzmsnﬁcaﬂon_o!’oﬂ"enc;s
merely forbids the CguaSl. cr'lnnnal. Tl-!u5. it is not cnllr?ly truc? b'ecausc the Statutes do not make such distinction: 1t

S mmission of a crime and declares it as criminal.

o orat'AS slarled. strict liability developed as a F“‘.“.‘ of the induslfial revolut.ion, thcrcforc. it is sub'miucd that
fP itions were the natural targets of strict liability offences. T herefore, it has remained a major way of
Qelermlnlqg the criminal liability of corporations. In addition, corporations are creations of statutes through
incorporation; therefore, one of the ways of regulating its activilies was through making statutes that creates duties
for the cprporalions” with attendant liability for breach of such dutics. In order to be able to attach liability to those
corporations, liability was therefore made strict in apparent disregard of the requirement of mens rea.

Also, the fact of incorporation which limited the liability of sharcholders and owners of companies meant
they could afford to be careless making the public more susceptible to risk of harm.>* Therefore imposing strict

2 statutory defence Imposes a burden on the defendant to prove that he exercised due diligence to prevent the commission of the cnme.

25gchubert, at 120. It must be noted also that strict llability do not punish conduct per se but the consequences of conduct and that Is why itis
usually sanctioned by fine which Is lesser than that of mainstream criminal law.

% pinto and Evans, at 313, See also Celia Wells, Corporations and Criminal Responsibility (2" Edition OUP Oxford, 2001), 313.

7 (1972)AC 824 HL.

a0 also, Gammon (Hong Kong) Ltd v. AG of Hong Kang (1985)1 AC 1 (PC), See also Mike Molan, Coses & Materials on Criminal Law 3"

Editlon Cavendish publishing Limited

1 (19g5)A.C. 272 (HL).

% g also the case of Alphacell Ltd v Woodward (supra).

¥ (1902)2 K.B. at 11.
32 pg Channel J at 11.

3 pinto and Evans, at.20.
3 This Is more $O because of the belief then that a corporation was incapable of mens rea. See V.S Khanna Corporate Criminal Liabitity; What

purpose Does it Serve? Harvard Law Review (1996) 1479.

3 pinto and Evans at 310.
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‘Thus, strict liability offences yr.

lahilin should reduce the Tikelihood of belng careless and the risk to the public. (al el {
' ‘ Y . v . { (r
roulatony bevause the commaon law cannot accommodate the Idea of lability without a mental clemen

in this paper. corporations commit crimes beyong

Nevertheless, as seen from the examples given carlicr
need for a robust [egal framework,

strict Hability erimes and it is for this catepory of crimes that there is the

THE NIGERIAN LEGAL FRAMEWORK FOR CRIMINAL PROSECUTION: 1999 CONSTITUTION,

CRIMINAL CODE, PENAL CODE, CPA, CPC, EVIDENCE ACT:

The main legislations on criminal procedure in Nigeria are the Criminal Procedure /\c} (ICF;;\ }[ ung '(.’rlmirml
Procedure Code (CPPC) applicable in the Southern and Northern parts nflhc. country respectively.™ In addition, (he
1999 Constitution and the Evidence Act™ also regulate criminal proceeding in Nigeria.

Also, the prosccution of some regulatory offences lies in the hands of the regulators. Therefore. there ara

specific legislations that provide the procedure for prosccuting specific ochnchcs. An example is section 6 of the
Economic and Financial Crimes Commission (Establishment) Act (EFCC Act) which VC§lS in the COmmISSlon the
powers to take charge of activities relating to investigation and prosccution of cconomlc“and ﬁ'nancml crimes.”
Similarly. section 61 of the Corrupt Practices and Other Related Offences Act (ICPC Act) pro»ndesjghat criminal
prosccution under the Act shall be deemed to have been donc with the consent of the Attorney General. ™~

INSTITUTING CRIMINAL PROCEEDINGS:

The Constitution vests the power to institute criminal proceedings in the Attorncy General of the Federation or ofa
State.” Section 150(1) provides:

“There shall be an Attorney General of the Federation who shall be the Chief Law Officer of the
Fedcration and a Minister of the Government of the Federation.”

Section 213 of the CPA supports this view when it states that the Attorney General (AG) shall have general
control of prosecution. It further provides that the AG may delegate the powers conferred on him with respect of anv
class of offence to the Attorney General of a State.* The CPC similarly provides in section 253 that the AG have
powers to institute criminal proceedings and that such powers can be exercised by him in person or by any other
person under his written authority.

** The mens rea or mental element is an Ingredient of criminal liability under the common law.

*” The Criminal Procedure Ordinance was enacted in 1945 to govern the whole country. However as a result of the heterogeneous nature of
Nigeria, a Criminal Procedure Code was enacted In 1960 to cater for the predominantly Muslim northern part of the country. The Cnminal
Procedure Ordinance became known as the Criminal Procedure Act and remains applicable in the southern part of the country. Howaver, both
the Criminal Procedure Act and Criminal Procedure Code are domesticated as the laws of the States in southern and northern part of the
country. For example the Criminal Procedure Act, Laws of Lagos State and Criminal Procedure Code, Laws of Kwara State.

**2011 Cap E14 L.F.N 2004.
» 2004.

“In the same veln, section 13(2)a-d of the Act establishes a legal unit within the commission which shall be responsible for prosecuting offence
under the Act. £

“12000. It Is also known as the Antl-Corruption Act.

“* The provisions of the two legls!

atlons are subject to the general powers of the A
ttomey General as th 3 3 ided In the
Constitution. the chief law officer as provided

“ sectlon 195 also provides for an Attorney General of a state who shall be the Chief Law officer of a stat
ate,

“Section 213 (4).
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Statutory

atatorily, the Nipe ice i s '

Swey 'N ‘llu N'l‘-kfiu“ Police is also vested with the general powers 10 maintain law and order and

iy g I,o;.t‘“d"“f{‘ in respect of all classes of offence subject to the constitutional powers of the AG.

el ice Act™ provides that a police officer can conduct all prosccutions before any court but subject
stitutional powers of the AG.*

institute
Sce

respect oll\(:l;l::ga :L\Tﬁll:!ﬂlﬂr%-m-so,h“}'i‘ owers undcr their cnabling Icgisl:_nions {o institute criminal p'mc.ccdings i_n
the constitution. For exa ;tlf‘_lUrlisdlctmn. Iowever, suchl powcrs are suh]c.cl to the powcers of.lhf: A«.(; .Iald down in
of investigation, the O mpc. scction 5 prum lCI’C: Act glVCS“[;OWCI'S 10 officers of the Commission in the coursc
of the police to ‘maing‘“rw.and immunity of a police officer. There are however no conflict between the powers
that where the parlicUlm aw “T‘cli ordcr‘un.d that of the rcgulnlprs. This is because l.)oth the CPC" and CPA provide
offence, then the Porcﬂf'?r?ylsmn dgllmng an off.cncc provides that only a particular person(s) can prosecute Ehe
canproseciteith l ¢ is excluded from prosccuting the offence and only such person(s) named in thc provision
c offence.

Fmvehmll;l;l\"'ﬂtclI:.ljldg\l'lduals can al_xjo ips.litulc crimi.nal.procccéir‘l'gs. The Supreme Court held in the case of Gani
Similarly seéli;nllitz that private 1.nd|v1dua|.s can 1T|s.ululc criminal proccedings but wnh. the consent of t'hc f\G.
criminal ’ . 3 %f CPA pl'O?/l.dCS certain condnu')ns.ll'}al must be I'ulﬁllc'd bcforc a private person can institute
office }f’ :- ings. hesc_ c_opdmong are t.hal such individual should provide an nnfc_yrmalnon endorsed by a law
officer that he refused to initiate prosccution of the said offence because of public instance: sccondly. such
individual shall pay or enter into recognizance o pay the sum of one hundred naira with one surety in like sum to
the effect that he will prosecute the case to conclusion and will pay any cost that the court may award.

o In summary, apart from the Attorney General; Police, the regulators and private individuals can also
institute criminal proceedings in Nigeria but they are subject to the constitutional powers of the AG of the
Ff’:deralion being the chief law officer of the country. Section 174 (1) of the Constitution give the AG wide
discretionary power. It provides that the AG shall have thc powers 10 institute, take over. continue and discontinue
at any the stage any criminal prosecution before any court of law in Nigeria.52 This provision can posc a challenge to
the enforcement of corporate crime laws because the AG may decide to prevent or stop the criminal prosecution of
any corporation notwithstanding any cvidence showing the commission of a crime by such corporation.
Nevertheless, section 174 (3) limits the powers of the AG which is that he should consider the interest of justice.
public interest and the need to prevent abuse of legal process. Itis submitted that the limitation provided in section
174 (3) is vague. The questions of public interest and interest of justice arc vague and discretionary. The Supreme
Court has emphasised the near absoluteness of the power of the AG in State v. llori®> when it held that the AGisa

law unto himself.

Per Kayode Eso (JSC) as he then was held:

4 cap P19, LF.N 2004.

3l duties of the police. See also the case of Olusemo v The C.O.P (1998) 11 NWLR, Pt 575 at 547. Also,

4 goction 4 Police At provides the gener
then the police cannot prosecute such offence.

where a statute creating an offence says it Is a particular person that can prosecute the offence,

47 gection 3(1) establishes the Independent Corrupt Practices and Other Related Offences Commission.

48 50p also section 6 and 27 of the Act.

49 gection 142.
50 gaction 59

51(1986) 11-12 SCNJ 151.

on the Attorney General of a State in respect of matters on which the State has jurisdiction but still subject

s2 milar powers
tion 211 vests si .
se¢ al of the Federation.

to the powers of the Attorney Gener

$3(1983)2 5C 155
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i J i to himsell ane )
“The Attorney General has at common Jawy, been a malﬂlrl_""ln ":lcr::((::" i]r:::il‘:n?in;." '(v: (‘illi (:;:n:::::;:
Mo control whatsoever. judicial or otherwise, vis @ "k‘ |,|‘; »Flnnu‘ not confined 1o cases where the
crminal procecdings. These powers ol the /\llnm{‘)' (.cnl:r- o rettitef: ofow GU(BEIer S nn”.-'
Qate is a party. In the exercise of his powers 10 QDTS

- _— o person or authority .7
prasegui. he can extend this to cases in<tituted by any other per

\ 1 _ " ‘onstitute a challenge to the enforceme
hercfore. it : s wide stionary power can co ng ement
Theretore, it is submitted that the wide discret s gl bbbl . - cection 178 0F e o
comarate crime laws. This is because, as stated carlicr. the limitation Pf”"'der ”:ctl ﬁonic o kaP 1; vaue g
AW AUSE. Qs T mo € (4 ecks for effoer, .
diseretionary. Thus, the powers of the AG should be subject to some form o s for effcqy.,

crnme control.

WAYS OF INSTITUTING CRIMINAL PROCEEDINGS:

The Criminal Procedure Act (CPA) provides various ways of instituting criminal P’OCCFd'"SS- It provides in section
77 that criminal proceedings may be instituted both in the High Coprt and the Maglsr:falc Court. It sates that
criminal proceeding can be initiated in a Magistrate Court on a complaint whether on oath or not on eath.

It provides further four ways by which criminal procecdings can be initiated in the High Cours |
instituted either by information filed by the AG, or by information filed after the accused had been summur,
committed for perjury under Part 31 of the Act. or by information ﬁlﬁd afier the accused had been commined or
trial under Part 36 of the Act or on a complaint whether on oath or not.™

The Criminal Procedure Code (CPC) provides that a criminal proceeding can be instituted at beth the
Magistrate Court and the High Court. It provides in Section 143 (D) that criminal proceedings can be ins
the Magistrate Court upon complaints of facts which constitute the offence. Section 143(A, B, C and E) furher
provides for ways by which criminal proceedings can be instituted in the Iigh Court which are upon filling a fir:
information report. upon a complaint in writing from the AG or from information received from any person otrer
than a police officer, it has rcason to believe or suspect that an offence has been committed.

Generally. the provisions of both the CPA and CPC do not contain special provisions on instituting criminz
proceedings apainst a corporation as an artificial entity. However, the manner of commencing a criminal preceeding
has no effect on the type of personality of the accused whether as natural person or an artificial person. For example.
it is immaterial whether procceding is initiated upon a complaint on oath, or by filling of intormation. Bot
information and complaint can be laid against a corporation as well as against a natural person.

However, it should be noted that section 252 of the

Federal High Cgun in respect of certain matters, These include the regulation and taxation of companics, banking.

cusioms, CU_P)T'LLI“ and lefﬂ'})’ matters. Thus, it scems criminal proceedings can be instituted azainst

réorpopu;m In other courts apart from the Federal ligh Court in respect of matters not covered in section 232 of the
onstitution. :

Constitution confers exclusive jurisdiction on the

However, criminal prosccution of corporation ure
probably because criminal cases involving ¢
the regulatory legislations usually ¢

hardly done at the Magistrate Court in Nigeria This iy
v l‘Mnrpuruliuns\' are usually reported o the regulatory agencies. Generally,
Xclude Magistrate Courts from prosecuting the regulatony oftences. ™

* Section 77 (a).
* Section 77 (b) i-lv.

* An example is section 19 of the Economic and Finan

clal Crime
Court of the Federal Capital Territory and the varlous St s Establishment Act which provides that only the Federal High Courts. the HigP

ate Migh
Bh Courts shall have Jurisdiction 1o try offences under the Act.
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Also, it se

. SO seemy \ ) ) L

offences which are in‘\\'_llul corporate erimes are hardly reported to the police or as stated are limited to regulatory
10 adequately sancti u\ estipated and prosecuted by the regulators. In addition, the Magistratc Court may not be able
v C 8 Net e gy e . <
Vi convicted corporation because of the limited sanctions con ferred on il

Thus, b . C .
natural persons (?lh the € p,.\ and CPC provides lor general ways of instituting criminal proccedings whether against
hardly imliluu_:d i Cl\(/’lfp('nuuons which can be in a High Court or Magistrate Court. However, corporate crimes arc

in Magistrate Courts because of the reasons highlighted above.

PR o
ESENCE OF AN ACCUSED PERSON DURING CRIMINAL TRIAL:

S:’[‘]\(’:gslclry.sﬁcﬁisrﬁ (l;lfl)lc rOlI Ehc )crimina! law is.lhut an accused must be present physically throughout hi‘s trial.”’
with. Thi‘s et Bt 041 e CPA provides for instances when the presence of an accused person may be Filspcnscd
imprisonment AlLs in re :11.10!1 1o an offence with a penalty less lhan the sum of one hundrcd- naira or six months
enters a guil . | 0, in this instance, the accused must have applied lha.l his appcarance be dispensed with and he
peaatad ¥ plea in writing or lhroush a legal practitioner. It also provides further Phat the personal appearance of

cused person can be dispensed with wherc on an allegation of previous conviction, the accused person did not

?:m" ;{‘S‘S‘TIﬁHg or through a legal practitioner. In every other instance, the CPA requires that an accused be present
court.

~ However, it must be stated that Part 51 of the CPA provides for special provisions for the conduct of a
criminal trial involving a corporate body. Section 467 provides that a corporation®” shall be represented by a
rep.resenlalivc. Section 471 specifically provides for powers of such representative to act on behalf of a corporation
wh‘lch includes making a statement on behalf of the corporation, giving assent (o the trial and consenting or
objecting to a summary trial. It may also enter a plca in writing by its representative:.60 In fact, section 472 provides
that any requirement of the CPA which states that anything is to be read or done to an accused shall be read or done
to the representative. The representative of a corporation for this purpose does not stand as a representative but as
the corporation itself. Therefore, the requirement of section 210 that an accused must be present at all trials can be
satisfied by the corporate body.

The CPC provides for wider discretion in dispensing with the appearance of an accused person during trial.
Section 154(2) provides that the court can dispense with the personal appcarance of the accused if it sees reason (0
do so, provided that that the accused person is represented by a legal practitioner and pleads guilty in writing.”'

The CPC also provides for special provisions for the trial of a corporate accused.** Section 333 provides
that a corporation can enter its plea in writing by its representative but il it fails to enter a plea, a guilty plea shall be
entered for it and trial shall proceed. It provides further in Section 336 that any requirement of the code in respect of’
an accused on matters to be said or read to an accused shall be done to the representative.

Similarly, Part 47 of the Administration of Criminal Justice Act® provides for trial of a corporation.
Specifically, section 477 provides that a company can be represented at the trial and such representative is qualified
to do any act which the company is required by law to do at the trial.**

$7 pdeoye v. State (1999) 45C (11) 67.

8 action 210 which also excuse the personal appearance of an accused person who Is of unsound mind under section 223.

%9 Corporation |s defined as a body corporate incorporated In Nigerla or elsewhere. See section 467 CPA.

8 gection 468.

1 However, section 154(3) provides that such an accused must however be present during sentencing.

8 ap XXVI, Sections 332-338.

iminal justice In the courts of the Federal Capit IT
6 5015. This Act provides for the administration of crl Ju n eral Capltal Territory and other Federal courts In

Nigeria.
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el aniniemsd
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wence of an accused person durino (o
latlons on the presence of p R 101 ey,

. | these legis v falat ide
1y he above provisions ol | for its trial as these legislations provide for who may

- +accused stand
challenge (o having a corporate accused star
. . R
corporation Juring trial. The CFC
Juring a coominal trial,

Fepr one )

P ¢ i orth art ¢ 8 ¢
| based on the provisions of section 154(2) of the CPC, courts ": ':‘C 3 r c:n \p”: ":; the country o,
woever, based ¢ ¢ : b X ' ol . S o dispense w > (T
\‘ii‘: d\lrk mi:\n because the CPC provides a wider discretion for the cour p ¢ Irial
\JdC | ¢

r'll. L) T ‘
person.

. SE SON:
WAYS OF COMPELLING THE APPEARANCE OF AN ACCUSED PERSO

i - i o mcthods of compelling the appearance of |, e
The criminal procedure Iegislations also PTOV"'E'l for two t of arrest.” For example. the (py .-
person in court. This can be cither by a summons®” or through a warrant of arrest. example. thc CPA pry

that the accused may be compelled to appear for trial cither by a summons or through a warrunt of -, -

Similarly, scctions 47(1) and 56 of the CPC also provide that the appearance of an accused person can be compairyg
through a summons and warrant of arrest respectively.

From the above provisions of the two legislations, an accused person can .hc compelled o appear iy |
criminal proceeding through summons and warrant of arrest. It is submmcd.lhal thcrc is no prnhlcm‘uuh compeifing
the appearance of a corporate body through a summons. The Act provides in section 8} the ways of Summoning .
accused and this does not pose a problem to a corporate body. It provides that a magistrate may. upon a comn
before it issuc a summons to an accused person stating the substance of the complaint against him and asking um
appear 2t a time not less than forty cight hours.®® Section 89 further provides for means of cffecting sem o

summons on a corporate body which shall be by giving same to a dircctor, sccretary or chief agent wih
Jurisdiction or by lcaving same at the principal place of busincss in Nigeria.””

The CPC also provides in scction 50 for ways ol serving a summons on a corporation which saall 5 »
serving the sccretary, the local manager or any other principal officer of the corporation at any offics o =
corporation in northern Nigeria. llowever, a corporate body cannot be compelled to appear for a criminal procesding
through a warrant of arrest. Normally, section 23 of the CPA provides that a warrant of arrest will bu issued where
complaint is made on oath by the complainant or a material witness, It may also be issued where the accused o
refuses 1o respond 1o a summons.  Therefore, where a complainant makes a complaint on oath before 1 courm,
warrant of arrest may be issued in respect of such accused person, Nevertheless, a corporate body zccused i s
instance cannot be arrested since >

i ' : |l.hn.?‘ no physical being. Arresting o member or oflicial of a corporate body in i
Instance will be unfair and the Act is silent on this point,

‘ fsntlrxl:uly, the CPA is also silent on what happens when o corporate body that has been properly senved 2
summons refuses 1o respond to the summons, - Section 96 merely states that A warrant may be issued where the

zc;:;;\slc: :L'll;lulsdulx up{;zur .\dllu i summons iy Yulldly su:r\'cd on him, 1 is submitted that this is ancther 2ap in e
wmpdrcd.ﬂrr)sinmyﬁ ah ressed, Slmilxnrl)‘. the CpC Provides in section S401) that the presence of an accused can
Sifici TR ¥|iy:u r‘f"‘"’ff"f"'f ‘|')' wwarrant of urrest, A Warrunt of arrest will be issued in this instnge

[ ¢ creating the offence stitey thit the accused can be artested with a warrant or where the accused

“eee ale cection 4B1.483, \‘

L
A summons Is & wriiten request that an acc
used person a
ey PPear In coury, 1y contains the nama of the accused and the substanca of ¢

“
Avaarrant of arrest s an authonty in WOLNE by the coun 10 a police offic
eror

Y any other authorise Person to arrest an accused person-
Section 76, 79 and 60 of the Cpa

“ Section 85 however provides that 1}

‘e accused may he asked to
8 i .
effect that the accused will lsave tawn belore forty elght houry resrata S than forty SIS IR amatE )

“ Section 89 (bji-Iv.
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person relus
1SCN L0 resp
e spon " . .
what to do to a cor K‘)_ d 10 0 summons or evades the service of o summons. Like the CPA, the CPC is also silent 0N
porate body that refuses to respond to a summons.

N Besides, there .

The wordings of ‘ll‘:tr; may olso be a need by regulators to summon an accused person for investigative purposes.

that an accused hcrso; conomic and Financial Crimes Commission (Establishment) Act (EFCC Act)”® presuppose

merely provides ns t‘hio“‘tc‘l?pllnlcd under the Act is a natural person and not a corporatc body- Section 13(b)

stotomic artl. francial criﬁ:\:l:mn‘fmd .usscls investigation unit is responsible for the arrest and _apprchcnsnon of

At is silent on how10 .‘Lh offenders. A corporate body cannot be arrested or apprehended. This means that the
o apprchend a corporate body accused of violating a financial or cconomic crimce.

Commi ss'licl)‘:(\: cir?';::ll:mpo':c“ccs and t_)lhcr Rclated Offcr)ccs ‘Acl (IFIPC Act)”' provides in section 29 that the
Act and failure 10 res ondany [;crson in order to be cxamlpcd in relation to %‘c commission of an offence under the
what happens 10 & c;)? o lCﬂltI) (Cjad to an arrcst and _dc\cnnon of the person.” Again, the ICPC Act is also silent on
A Gillsssilenftom o top rate body that refuscs or fails to respond to @ summons. Sccondly, section 29 of the ICPC
the CPA provides that asumrflon a c?rporalc body and who shall altcnd. lhc.mquu:y as thc‘corporalc body. However.
sisch [eorsEation. BN l’ep;\cscnlnuve may act on behalf of a corporation mc.ludmg making statements on behalf of
ambiguities . evertheless, section 29 should have been couched in a morc definitive way to prevent

It is submitted that from the above there are gaps in both the CPC and CPA; also in the EFCC and ICPC
At?ts on compelling the appearance of a corporate accused by warrant. This can affect the enforcement of corporate
crime because there is no way 1o compel the appearance of a corporation that has refused to respond a summons.
This can frustrate the prosccution of a corporation since there is no way to compel its appearance when it refuses to

respond to a summons. Thus, both the CPC and CPA should be definite on what happens 10 2 corporation that
CC Act should be

refuscs to respond to @ summons. Also, the appropriate provisions in the ICPC Act and the EF
amended in a more definitive way to deal with a corporate accused.

MATTERS OF EVIDENCE AT TRIAL:

The Evidence Act 2011 is the legislation regulating matters of evidence at trial in Nigeria. Although the Act does
not have specific provisions directed at a corporation, however, its provisions ar¢ applicable toa corporation.

WHO CAN GIVE EVIDENCE?

Evidence Act provides that all pcrsons can give evidence in any proceeding whether civil or

Section 175 of the :
that a person is not 2 competent witness by reason of age. health or any

criminal unless the court states otherwisc

other causc.
Section 18 Interpretation Act” defines the word person 10 include a corporate body. By these provisions, 2

corporation is competent to give evidence ina criminal proceeding in Nigeria unless the court states otherwise.

It seems by the provision of section 175, that any person can be called as a witness to any proceeding in
Nigeria. However, in €ascs involving a corporat¢ body, at tin_1es wi.tncsses to qimc can be ar.xother C9rpomte bpdy or
employces of the corporate body who may be reluctant to give evidence against a corporation for fear of losing his

job.
NATURE OF EVIDENCE:

S

70 ¢pCC Act CaP g1, LF.N 2004.

7 1cpC Act 2000-

72 gaction 35 |CPC Act.

3 gection 467.

" cap 123, LEN 2004.
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Evidcncc can be in form of oral, documentary and real evidence. It is submittcd that a corporation can give cvig
ih.any of the three forms. As stated earlier, both the CPC and CPA provide for who may represent a corporationc'n
criminal trial; the person can thercfore validly give oral evidence on behalf of a corporation. na
Also, documentary evidence is provided for in Sections 83-87. Section 83 of the CPA provides that documcyy,
evidence is admissible if the maker of the document had personal knowledge of the matter contained therein of ifu:y
document forms part of a continuous record. [Documentary evidence is apposite in proccedings againg =
corporation. This is because a corporation is normally managed through the use of official memos, noteg an;
mectings. Therefore, minutes of proceedings at meetings can be used as documentary evidence at trial if neeg be. | !
fact, section 168(4) places presumption in favour of a minute of a mecting of a company incorsporated undcr‘[hn
Companices and Allicd Matters Act if the minute is signed by the chairman of the company.” Also, section 8: !
provides that statements in documents produced by computers are admissible. This also aids the admissibility of
official documents used in the ordinary course of busincss. However, this is without prejudice 1o the giving of oral
cvidence by the appropriate witness as the case may be.”®

Real evidence entails the inspection of physical objects, place or person as opposed to documents, | is
provided in section 127 and it empowers the courts to inspect real evidence which may be by a visit to the Jocy,
incuo if circumstances demand.”’ This provision does not pose any problem to a corporatc body. In prosecution of
cases involving a corporation, there may be the need to visit the scene of an accident for example. or to inspect
immovable equipment in a factory.

TYPES OF EVIDENCE:

There are five types of cvidence recognised under the Evidence Act. It includes admissions, confessions, opinion,
hearsay and character evidence.

An admission is defined in section 20 as any statement oral or documentary which suggests an inference to a
relevant fact or a fact in issue. Section 21 provides further that an admission can be made by an agenl"‘ acting with
the express or implied authority of a party to a proceeding. A corporation can therefore make an admission under the
Act since such admission can be made by an agent (in this case can be a director, secretary or officer of 2
corporation) since a corporation will normally use a proxy in the course of trial.”

Section 28 defines a confession as a form of admission made by a person charged with a crime stating that
he committed the crime. The effect of the combined provisions of sections 20, 21 and 28 is that a corporation
charged with a criminal offence can confess to the commission of the offence.

Hearsay cvidence is ordinarily not admissible except in the circumstances provided in the Act.” An
exception is the provisions of section 41 which makes admissible the hearsay evidence of a person made in the
ordinary course of business especially entries made in electronic device or books as long as the maker made it
contemporancously with the transaction or so soon after it. Similarly, section 51 provides that entries in books of
accounts and clectronic records kept in the course of business are admissible. These provisions arc relevant to 2
corporation which may present entries in books made by its employees and agents as proof of transactions in the
course of trial.

1t is submitted that documentary and hearsay evidence is more applicable to a corporation than a natural
person. This is because most of the activities of a corporation are documented and not oral because of its peculiar
nature of as an artificial being. Opinion evidence is ordinarily not made admissible except opinion of experts on
issues of foreign law, customary law, science or art and handwriting.®'

7 |0 fact, section 84 makes admissible documents produced in a computer.

% gactions 125 and 126 of the Evidence Act.

v i eneral
See also the case of Othniel Shekse v. Victor Plankshak (2008) 15 NWLR (Pt 1109) 105 SC. In this case, the Supreme Cour stated the 8
principles of visit to the locus incuo.

* Emphasis rw“-e.
Msee also sections 467 and 472 of the Criminal Procedure Act and sections 333 and 336 of the Criminal Procedure Code:
¥ gection 38.

8 sactions 67 and 68.
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Section 81 i

. makes evidence of Nhar

evidence that the accused \l\n‘:h]ntt ol l_!l\l\d character admisaible in a proceeding, Scetion 81 makes admissiblc the
evidence thot tt hos o \\“-”mn“. l‘lL“u\IJ\ nll‘['.nml ;‘ilmruclcr. ‘This means that a corporation standing trial can tender

N & (\X§ re ol comp ¢ chavi The i i
ofa !‘«l‘\‘dl corporate cultine admissibio.™ phance and good behaviour, Therefore, scction 81 makes the evidence
n the same vein, seeti 2y i i
bad dhimrciorTs in oo \(.‘ .:suilu‘)[\ 82 states lhf\l in a criminal trial, cvidence of bad character is admissible if such
together with \‘ccliu}{ o I,‘; ' L'Ll\dlllﬂ'hl\d given evidence of his good character. Therefore, if section 41 is read
corporation in s orimi |- (2 i a kf“d l.’f it means that a bad corporate culture can be used as cvidence against a
minal proceeding. Thus, sections 41, 81 and 82 can be applicable to a corporation

FACTS IN ISSUE AND RELEVANT FACTS:

Parts de ‘soncrallv . "
cons(itu(:l(:::L}]E\rr;),\““:‘;ﬁ;_mmll) that evidence may be given of facts in issuc or relevant facts and determines what
7 ¥ 1 ~fine R . « s
(l}de[:(\:[\;:][:lLagrjé?]drtl[tlLadn;]Sf;:é‘::l\s\r]\]:"c‘}ljc‘(:a?:cb::()l n:hlssuc bu)t fcl)_rming part of the same transaction.” Section 6(;)4makn:s
section 6(1) and (2). evidence can be led ll? ¢ nature of previous or subse:qucpt (':0\:\duct. By 'lhc provisions of
Eaers il Sl . . ¢ led to the corporate culture of a corporation. This is because it makes relevant.
W show the past or present conduct of a party or agent of a party to a proceeding. Therefore. the culture of
a corporation ll1r9ugl1 its past conduct or evident through the manner in which the corporation is managed or
orga.msc‘d; or evident through the actions of the agents of a corporation becomes relevant in prosecu=tina a
corporation for a crime. }
Also. section 9 (a) makes an otherwise irrelevant fact relevant if, when considered in connection with other
facl§ makes the existence or non- existence of other facts likely or unlikely. The effect of the combined provisions of
sections 6(2) and 9(a) is that the fact that a corporation has a poor or bad corporate culture can be admitted in
evidence in proving a case against it
Thus, the evidence Act is adequate for corporate criminal prosecution. There are no evidential challenges to
prosecuting a corporation for a crime in Nigeria.

CONCLUSION AND RECOMMENDATIONS

It seems that there are limited procedural challenges to prosecuting corporations under the Nigerian legal
framework. It is realised that the constitutional powers conferred on the Attorney General are too wide and thus may
be subject to abuse. Secondly, both the Criminal Procedure Code and Criminal Procedure Act are silent on the
approach to a situation when a summons is issued and served but not honoured by a corporation. In the same vein.
the Administration of Criminal Justice Act is silent on how to compel the appearance of a corporation to trial.

ccessarily as a result of

However, it is submitted that the dearth of cases on prosecution of corporations is not n
¢ substantive law, lack of

procedural challenges but may be as a result of some other factors like inadequacy of th
political will on the part of the government or weak prosecutors.

Thus, it is recommended that there should be more definitive checks on t_hc Auorne)’_Gcncm\'s powers. In addition,
both the Criminal Procedure Act and Code should address the lacuna in the situation where a corpo.ra.lc bo_dy ©
which a summons is issued and served refuses Lo respond to the summons. Lastly, Part 47 of the Administration of
Criminal Justice Act should be amended to provide for mcans of compelling the appearance of a corporation.

lon.
82 corporate culture means the practices, policies, ethos and the unwritten rules of a corporat

# gection 6(1).

of occurrences by that same person becomes relevar
# gaction 12 also provides that the fact that the act resulting In death Is part of a serles Y ame p

In evidence.
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