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troduction o )
From the beginning of time, man has always felt the need to brand as a means of |
!

o claim to his POSSESSIONS. About 7,000 years ago in Neolithic times, it is thought
first marks sc‘rved .to show the legitimate owners of livestock.! In the middle-a
craftsmen started to identify their v_vorkmanship with a mark and as research shfw:'::
cd examples of the economic use of trademarks is found in the Roman Empire,
where RO ere stamped with the manufacturer’s name, date and place of
production.2 All of these eventually culminated in the formation of trademark laws in the
1800s which was enacted in France, the United Kingdom and the United States in 1857,
1862 and 1870 respectivcly-3

In recent times however, a trademark is more than just a means of identifying goods
and their OWners. As time went on, marks evolved not only to represent the author of an /
object but also their obligation in assuring the quality of the product. A trademark
distinguishes a company from its market rivals. It helps in creating brand identity and gives
the firm a mark of authenticity which in turn attracts customers towards it. '

This paper aims to explore the importance of trademarks and the brands they
represent as a useful marketing tool and how this inadvertently serves as 2 distinct
economic activity in the global economy- This paper will be divided into four sections. The
next section of the paper will look at the functions of trademarks and trademarks as 2 '
source of marketing power. In doing this it will consider the functions and the €conomic
theories of trademarks, their economic connotations, vis-a-vis the brands they "CS";SFC“;
The third section of this paper will look at the marketing pOWer of trademarks and Bra?

based marketing and the fourth sec clude this paper:
£ Marketing Power
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how the place of origin of a particular good or -
S

. . c uct
any varied definit; » Why
: educed from its m nition ~
common trend which 'ca?,'sbf)p?nion to the European Court of Justice 8 hi,
However, AG Cbolot;ntc:c'i "t]hml «qt seems FO me to be S'lr'nphs’[t‘l}: rteductioflism
Matth'ew Reed® s S mark to an indication of trade orlgm.t.. ci rade marj X
fl.;nctlon of th:k :;t; ;’ <tatement, as | have suggested, about quality, reputayj,
of its own, m S o
certain cases, a way of sccmg:ﬁas can mean different things to different

i
On the other hand, b X d ks. Walter Land i ¢
, rith trademarks. or said; «qi." and
often sometimes g0 hand in hand wi d Sim th,f

icati ‘ I

. : . identifving and authenticating a product or servjce i p Y oy
b;-:élzde 1osf fqt}:;-?:c‘::oen :i:d quality.™ As consumers, pe?lﬁ?nha‘l;i ta propensity tq y, Chve,":
gmi;ions‘basm‘l on or by looking (%% o dls(ing ‘écl)s ass%ciatiggen'?lrands. Ceorg; foy
Desai, this difference in consumer preference u(;, Sieprsa wtlltrl brands i nong“
apparent than in the difference between Cp}{e Bl . pbc:cause " €i‘,S c?-t part of gy re:m
why people purchase Coke instead of Pepsl 1sn t Csoke y ¥ dsfa 1ffe'rent ind of c:'m
but partly because of the difference 11 label. Coke with its re leld with white Cum}fa
«Coca-Cola” scribbled across it and iconic glass bottle mvo%«:es _the sense of being the Cla;{c
all American. More aptly put a sip of coke means you are 1mb'1b1ng a whole cultyre, Ontlli
other hand, Pepsi often changed its logo and was seen as a drink of the new generation g
is often associated with youth.?

trademark is used to
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E:e?_al P(gy
!
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The above example shows how trademarks or brands can mean different things ¢

different people and be used to target a particular audience which is just one of their many

functions. The following section will look at the marketing power of trademarks.

2.2 Functions and Marketing Power of Trademarks
Trademarks and the brands they represent are purely economic in value. Thi
section aims to further buttress the functions of trademarks and also explain the reasos
why trademarks have the power they do in attracting consumers to the brands that thy
represent. In today’s market place where consumers have more choices and stakeholder
expectations are high, mere ownership of a trademark does not guarantee market power.?
The difference between success and failure of a product is often leveraged on the edge it has
to offer, be it 2 quality or feature of the product that sets it apart from the competition. [t
usuelly this edge that forms the basis of trademarks and or brand marketing. It ®
important to note that without legal protection of trademarks it cannot attain markel
power. The protection afforded a trademark is that of exclusivity which means only
owner of a trademark can exploit its marketing power. o
Apart from what is believed to be its primary function of identifying the sOWC

origin of a product, a trademark must b : al second®?
o .7 e abl several s¢
economic functions such as that e to satisfy and perform .
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pet o of the traderety associating the mark with the iy L Cotale the
r“"}_.}g the public recognising the association between the t ‘;mrhm' and vecord vags
sded means by which this recognition can bc'n:;?:vr:];”l." and the product. 4
..‘.Jrcﬂ““"c'm This recognition created thrpugh advertising ‘”‘“l'(cr: th{r,'Jﬁh extensive
AT for the marked product thereby giving the trademark m k"”." and increase
Jere is that of the study conducted on kids’ prcfcrcr;cr ?r e A e
The study showed that kids with Televisions in thei s e
1s had more affinity for Mcdonalds chicken nuggets tha;zr t:r)m" e
of preference was linked with the number of televisions :::;M H mfd
~dence that advertising causes recognition in the mind of consumers.'? b T8
Griffiths has explained how a trademark can easily become the focus of goodwil

Schechter stated that:
“Today the trademark is not merely the symbol of goodwill but often the most
effective agent for the creation of goodwill, imprinting upon the public mind

an anonymous and impersonal guarantee of satisfaction, creating a desire for
further satisfactions. The mark actually sells the goods. And, self-evidently,

the more distinctive the mark, the more effective it’s selling power.”!

This is because a trademark is easily identifiable and recognisable and i3 =3¢ =
usually consistent. In addition to this, its use is exclusive to the firm which owns i 1:-.:«

qualities of a trademark make it easily imprinted in the mind of consumers and 2 wil 2
22 When consumers begin to get acquainted with a partcuiar

i a signifier to the consumer.
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L o
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preferring little of it while som };am that the degree of success of thes

i urther to € : & fun..
Economides g0€S e of the particular goods by the COnsumunctlon

has R : .
based on the frequency Of purch " similar marks which is a huge possibjj; € gy sthh
Caus t

inability of others to confuse 1t wit ailable to consumers in many mark 1y be

the lack of adequate information av bie features are key determin ets aroy, ty

world. He also states that thesé unobserva ants of the Vai1 thg
. |\

oy . . QQ[
the goods.?’ ain recognition 1 the minds of

- roducts & - 4 the

Furthermors. ma;ﬁgdopt)her characteristics which is formed from the-cons“me

concerning its Qualty Jilable information.2® Harry D. Nj I Oolgy
X her availa . Nim Ky
experience of the goods and 9% iC only of source but also of ZuSt t

. ate
= t :
"[t]rade-marks may serve as indications nO

. G k acquires market power based on the r R
i ty of quality”.?® A trademarx o . : €Putatig, .
un_lfosrglltbl’le d ds OY; consumers in relation to the likely qugllty and other ChaIaCteﬁs:i? i
%r;a:;ked products. This reputation is based on the experiences of consumers S

. . and .
expectations OT on other sources of information. i

d Economic Theory of Trademarks _
2'3Lau',1‘:: economic theory of the marketing power of trademarks is based on view thy
trademarks confer some sort of competitive advantage or monopoly power on the owners |
explaining this issue, trademark laws have t0 be unfierstood first. Tra@emarks are a form
intellectual property and therefore the laws t.hat guide them can be S?ld to fall under thos
that govern intellectual properties. The law aims to protect OWNers of intellectual propertes
but when it comes 10 trademarks there seems t0 be a bit more than little discrepancy.4
major difference which is evidenced is that which lies in the legal basis and econonit
function of trademarks.*

Where trademarks just provide the information about the goods sold; the othen
actually involve the exchange of the said goods. An argument that has been put forward by
trademark scholars such as Sean Morris about the marked difference between uademks
and traditional intellectual property (copyrights, patents) protection is that the latter aus
to create incentives for the creator. In essence, maximise profit and provide economt
benefits whilst the former do not necessarily require any form of innovativeness:
explains that this argument does not sit well with trademark owners who believe
economic incentives are accrued from their brands. o that

Over the years there has been a lot of literature dedicated to the functions 2
laws governing trademarks perform. There are varying schools of thought prOpoeroed
icml&rs on the subject of the economics of protecting trademarks, such as thosfog ced

y Landes and Posner which is supported by the Chicago school, and tholsl‘zg&i it st
0

Economides amongst many others. This section of the paper aims

different thoughts and draw its conclusion from them. omy &
f The issue of monopoly is not one taken lightly by operators within the €%, o
or very good reasons, with the major one being that the consumer is at th hercfarﬂ
manufacturers or suppliers especially in terms of price fluctua jssu el

. n.

arises Fk}at 'does protecting trademarks create monopolies? Ect;iomjdes con¢
competition is not always to the benefit of the societ 3‘2pH bélsed this theory on pther ;
advemsl_ng. The_prcmise put forward is that fi > ; trademar s toff 1—suadmg
persuasion advertising to shield itself from the noi‘l;;n:l feax?etlslsoef competi i i

that

: Cunningham (n10) 527
) Nicholas S. Economides, ‘The Economi
2 Griffiths book here chapter 3, pg 1) ics of Trademarks® (1988) 78 Trademark Rep 523, 527

29

Elmer W Hanak, “The Quali .

T D (ﬁ:;g::i:sr;cftmgmeSSemam" (1974-1975) Fordham LRev 363 4 new giret
trust” (2010) 3 available at <http:/ emarks; Product Differentiati arket Power 3

3 ibid P /Works'b‘fl"fCSS.com/p_sean_morrisf2()>l Eteitianon, M
2 Economides (n27) 523
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e iy e of gl (hmy e e ot v 1y e n siin
fhiciency by rue to consumers by provic%-u €s that use of trademarks reduce the search
e ‘nich acc ’ Ing them with information relating to the quality

ts v hancin i fd
005 e pI'OdUCt ergo e g purchasing decisions, thereby creating a competitive

h is is a view also
sguiliblflu :; dcn?:;:ks can be bencﬁcial?%igggseg itbgn}ll‘:nn des' and Posner's propose that
cting | ark X nances innovativ i
Pfo;' ms differentiating th?l; products, thereby leading to more eco::;Si:swgf 2(:1;1201:1?;
0 e consumers with more choices. They explain further that if a trademark is able

dlng th . . .
m the vital fu-nctlop of rec.lucmg the communication an

g; prgf; ding private s;gnalhng dsevmes, there.by.en_abling its Ownirzc&r CC};I :rogs; ;ohci;)}?es;xmr?g:
. market than its competitors, then it is in fact good for competition, beca . it
g::neﬁtﬁ consumers and increases social welfare.36 ) use i
arketing Power of Trademarks and the Evolution of Brand based Marketin
Jemarks generate value for firms because they provide the legal basis for bragnd
ch subsequently confers a competitive advantage on them as owners of the
brand loyalty is established, firms may maintain this loyalty for a long
rs are not disappointed or confused. However, the trademark may
If ensure that the value of the brand is maximized; this depends on the firm’s
d marketing strategy® and also on the goodwill of the consumers. Consumers
cisions by looking for and recognising trademarks. Consumers are attracted
d on their identification with trademarks attached to them.38 This situation
here such goods sell more quantities than others similar to it and go for
creates a competitive advantage that is consistent with

competition.

3‘ The M
Tra
oneé Whl
rks. Once
long as consume

Joyaltys
tradema
time, as
not in itse
advertising an
make buying de
to products base
creates a scenario w
amuch higher price. This ultimately

the manufacturer’s aim of achieving unrivalled
The need to create brand awareness and recognition amongst consumers has led to

the evolution of brand based marketing. This is because in order for firms to make to the
best use of the marketing power of their trademarks, they need to create recognition in the
mind of consumers and they can do this by marketing. When there are marks that are
easily identifiable, consumers will recognise it and buy it. Simply put brand based
marketing functions effectively because trademark and brand owners can distinguish their

products for marketing purposes.3 .
- The use of brand based marketing has been successful in raising salf':s as far‘ b;lckf
o 531169305.40 When the British confectionary firm Rowntreedwas chaughatelrz :n%egi('}c-k:t
o s and fierce competition, the firm _developed key brands such as  shebrands by
highly %e.lged in a consumer focused marketing of the brands. They markete 'llef rrt 5{
the f; lf{erentiating them from their competitor’s brands and revers;d the i af? :iln;st }?e
firmy t;\m' The marketing power and legal protection of trademarks is what i or: i{ e
Power (ff opportunity on brand based marketing. If there was no protection an marketng
i trademarks they could not have achieved this.
Power op steCOnd example of successful brand based me}rketm
Yerigg Orrﬁdemafks was the marketing and brandin . al use of i
ﬁlsher meansl_cts’ used highly innpvative advertising and on%::r;l i orice, far in excess of
to onsequently, Horlicks was able to charge @ P how is that brand
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attract customers and gain market power. _
This paper also discussed the economic theory of . t;'ademarks. The  secongyy
functions of trademarks have been proposed to confer competitive advantage on firms g
market shares that deflect sales from other prodyg

as monopoly of the market or huge
this is somewhat bad for the economy and doesy

While some scholars have said that _ .
foster good competition, one cannot ignore salient arguments of the monopolist view bas

on the fact that it fosters innovativeness. This innovativeness leads to a vast amay ¢
differentiation techniques and increases economies of scale thereby creating more choics
for the consumers. Regardless of the stance taken on either argument above, one thing tha
is for certain is trademarks provide information about the trade origin of goods. Fx
consumers, realising the trade origin of a good and identifying with it is a basis for g
decision making.

This paper also discussed how the market power acquire
the evolution of brand based marketing as an economic activity. The foundation of bran
based marketing is rooted in the use, protection of trademarks and the market power they
acquire. The incentive for a firm to market based on brands is as a result of the recoguite
of the trademarks and the brands they signify by customers which ultimately make
consumers choose those products. This recognition of trademarks and brands has &
given rise to the marketing strategies such as brand extension and brand stretching Brat
based marketing is targeted at increasing demand for products and this paper Cimdt‘:
instances in wh1ch brand based marketing has successfully been used by firms to att#
customers and gain a competitive advantage.

4. Conclusion _
This paper explored the function of

d by trademarks has led tt
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