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CHAPTER 15

ANANALYSIS OF THEATPLICATION OF ALTERNATIVE DISPUTE RESOLUTION
MECHANISMS IN THE NIGERIAN CRIMINAL JUSTICE SYSTEM

Abstract

The Nigerlaneriminal justice system is bedeviled with a lot of problems/
challenges which include delay in Investigation of crimes, unduly long
trials of criminal cases, congestion of cases, privon congestion,
corruption, inadequate funding of the judiclary as well as the general
lack of confidence in the criminal justice system by the populace,
Governments at various levels and stakeholders have thus seen the
need for reforms that combines the curront largely retributive fjustice
system with a restorative/reparative approach which is what exists in
other furisdictions: Thus, the aim of this article is (o explore Alternative
Dispute Resolution (ADR) mechanisms as a panacea to these
challenges. We argue that the application and proper wilization of ADR
mechanisms in the Nigerlan criminal justice system will not only
strengthen and fast-track dispensation of justice but will also ensure
restorative justice and stability in the polity. This article also examines
the relevance of ADR mechanisms to criminal Justice system, advantages
and disadvantages of the application of ADR, the legal and institutional
frameworks for the application and implementation of ADR mechanisms
in accordance with the recently enacted Administration of Criminal
Justice Act (ACJA), 2015 in the Nigerian criminal justice system.

Keywords: Altemative Dispute Resolution, Criminal Justice System, Restorative Justice, Administration
of Criminal Justice Act, Nigeria

. INTRODUCTION

.. We know that the courts are overcrowded and some officials are morally
compramised. We know that our investigators and prosecutors are ill equipped
and under trained to deal with the sheer scope of cases they are supposed to
pursuc to ajust conclusion. We know these and many more are the problems. It
is tine to think through the solutions....!

Abdulruuq Adelodun Daibu’LL.1, LL.M (llorin) BL (Kano); Lecturer, Department of Private and Property Law, Faculty of Law,
University of llorin, Horin. Nigeria. E-mail: pbdulrazaqduibugdynhoo,com.

L“‘“"lﬂAnylnlu"‘l.l,.ll.(Sokmn) LLM, (Ife), Ph.D. ( ITUM, Malaysia) DL (Abuja);, Senior Lecturer, Department of Jurisprudence and
Internationg| Law, Faculty of Law, University of Horin, Horin, Nigerin. E-mail: [ukmonay infv gmail.com,

Ahmad Tahir Daramala®™ 1L B, LL.M, (lorin) BL (Lagos); Private Legal Practitioner in the Law Firm of V. P. Ogundele& Co.
Lagos, Nigerla. E-mall-iahirahmpd 293¢ g Leon.

'f)sinhaju Y.*The Vice President on the Administration of Justice in Nigerin™ Nigerian Dar Association $6* Annual Genersl Conference’s
Propramme 2016 p. 15,

189

N —

e —




: licies that guide
Criminal justice system is a collection of rules, practices and po guide the pre

) n
e _Fement. trial and punishment of crimes Wit in order to maintain peacefy] co-eleFy from
o plowaiive, injurious and offensive conduct of othe_rS - [ justice system comprises of s Xlsten%‘
orderliness and stability in the society.* The Nigerian criminal Jus d law enforcement agen oy y
and law enforcement agencies and the judiciary.’ The sf:curlf}’ = t of crimes whgil i;-les,.: 0u'1
investigations. arrests hand other administrative funcuo‘ns in respec , € the Judigiy,.
represented by the duct trial of criminal cases. . .

p i h;igeﬁ:fl?:gin ciﬁZl justice system, like in most African coun;r;es, places more emphyg;, o
retribution and rehabilitation of offenders through punishments inform 0 mest?;lllmpnsopmem Withgy
any mechanism for compensating victims of crimes. There are .othfar'numerous Cl : enlgezl-lke dilapidy,
infrastructure. poor working condition of the judicial and non-) udicial personnel involve in the Nigen'an
criminal justice system, delay in investigations of crimes, unduly long trials, COf_lgestlon O.f Cases i,
various courts, prison congestion, holding charges, coruption and lack of confidence in the adminisyry,,
of justice among others. This situation is inadequate, time consuming, rigid fiﬂd_lﬂeﬂ.lment.compared o
the more accessible Alternative Dispute Resolution (ADR) mechanisms which is a reparative approach
to crimes in order to achieve restorative justice.’

ADR is not alien to the justice system in Nigeria. It has always been part of the native law gpg
customs guaranteed by the constitution.t The modern ADR mechanisms such as mediation, Negotiatiop,
and conciliation are similar to the traditional modes of resolving disputes in virtually all the pre-colonjy)

) Scripli(\
a view to protecting members of 3 sq.

“Ifeolu J. K. Appreciating Criminal Law in Nigeria (2012 1* Edition, Iqra Books Nigeria Limited, Ilorin) Pp- 3-4; Dambazau A B,
Criminology and Criminal Justice (2 edition Spectrum Books Limited, Ibadan 2007) pp.173-174; Newman D. J. Introduction 1
Criminal Justice (Lippincott. New York 1978) p- 3: Nwosu K..N. “Criminal Justice Reforms in Nigeria: The Imperative of Fast Track
Tnals; Plea Bargains; Non Custodial Options and Restorative Justice™ p. 7. available at hutp://www. nigerianlaweuru com’ /
criminal®e2012w2e20and®s20procedure CR accessed on 10 January, 2017.

Nigena is a federation compnsing of 36 states and Abuja. the Federal Capital Territory (FCT).See section 3 (1) of the Constitution of the
Federal Republic of Nigeria 1999(as amended). See also part 1L First Schedule thereof. The Nigeria Police Force (NPF), the Department
of State Secunty Service (DSS) and Nigerian Security and Civil Defence Corps (NSCDC) are both security and law enforcement

agencies while the Nigerian Prisons Service (NPS), Nigerian Drug Law Enforcement Agency (NDLEA), the Economic and Financial
Crimes Commission (EFCC), and the Independent Corrupt Practices and other Related offence Commission (ICPC) to mention buta
few are the major law enforcement agencies in Nigeria

“Judicial powers are exercised by judges/justices, magistrates and other adjudicators in the administration of justice in Nigeria They
e ‘ ; ; £ ity of any other arm of government. The judiciary is not
only an organ of government vested with power to interpret. construe and apply the law but also to adjudicate disputes between or
among partics with a view to doing justice and maintain societal equilibrium, The judicial powers are vested in the superior courts of
record listed in section 6(5) of the Constitution of the Federal Republic of Nigeria 1999 (as amended) although the National Assembly
and State Houses of Assemblies are also entitled to establish such other courts. Sec generally, Daibu A. A. “The Judiciary, the Press 1
the Doctrine of Subjpdlce in ngcna Ahmadu Bello U_ni\'.ersity Journal of Public ang Intemnational Law (2014) vol.1 No6 p. 75
N (o nEScnilion GOP Der i Cﬂnm}uu?wﬁm" The Nigerian Approach” University of Maiduguri Law Joun
(2011) VoL 9 p. 10: Falana F.- T_heAr}u- C_orrupnon War in Nigerian Judiciary : The Journey So Far Nigeria Jnd:‘ciar;' - Contemporan
Issues in Administration of Justice (Nigerian Bar Association florin 2013) P-303; Amcachi v, INEC (2009) NWLR (Pt. 1080) 2274
p- 324. o ) . !
‘Ayinla L. A et al “'Applllca.blht)’ of Alternative Dispute Resolution and Plea Bargaining in the Niserian Criminal Justice System
I e e ) _Law fonl (.2914) vol.2No. 2p. 174; Wojkowska E. ‘Doingglustice' }I[:::]?:for:r'\al Justice Systems @
Contribute’(Oslo 2006) 9 available at htp /siteresources. w orldbank.ore/INTL AW STINQTIRcm‘urccs‘f]’u"n wojkowsha pdlaceess
12 October, 2016. . s we \

*Sce Akanbi M. M. Dome.r tic. Commerciaf Arb."m"f;o" in Nigeria: Problems and Chall, i ishing German:
2012) p.58. Chuhmclﬂcglcl 4Aj L]‘B:lc( lmcvmcauolri:hsation of African Customary Law :ﬂf::n(}jrr::& ?f:gﬂﬁi“ﬁﬁ d C%,mpam:a:
Law (2006) vol. 14 p. 140-143; lgbokwe V.C. “Law and Practice of Customary Arbitration tn ae o —wwibe and Applica®
Law issues Revisited” Journal afAfr:Faq law (] 997)‘ vol. 41 No. 2 p.201: Elig %Iﬁ:?am:;gf:ﬁl:\aﬁl:;‘ :(‘R::I:E;‘:?cr,l)pnwmm
Press 1956) p- 212;Emiola ?E;Fn;\\'t_:lpks“ofrﬂ_ncap Customary [aw 7w edition (Emiola publishers Ltd Nigeria 2005) pP-!: S]: nJ‘
Idomigie P.O.~ Q\FTTV o 199;;1 ‘;g;;aml\rzb_;uzaguosn (2;)]07) *ol. 73No. 1 p. 75.7¢. Ezejiofor G The Law of Arbitration in P{}f.lzn.:
Longman Nigena Plc. 1.agos T721) pp. 22-26, 27-29. See also Sections 2| ang 3,3 o2 °f blic of Ni#
(|999 (as amended). Constitution of the Federal Repu
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unitics that makeup of Nigena although not called these specific names.” In fact, it is argued that
1M ‘ . ) . 3 .. i
qr Jern conception of ADR is a recycle of the ancient Alrican traditional methods of dispute
e RN 3 _ ~ YT y
“J: symont ADR mechanisms have been used to resolve civil disputes outside th
(e

¢ formal judicial system
 the help of mediators. conciliators and arbitrators either as alternatives to the conventional court
with u

tem O 1N SOME CASES as supplemcntary 10 it.* Discourse on the use of ADR in the criminal justice
g;;;cm in Nigeria was rare until rcccnlliy probably F»ccausc of the general belief that ADR is best suited
1'.;.r ciwil disputes only. Howe‘vcr. t-hcre 1s also 'lh? view based on restorative justice that the commission
of crime is both a specific violation of the victim's rights as well as an offence against the state that

roquires all the parties having a stake (i.c. the offender. the victim or his family and the state) in the
matter.””

The idca of restorative justice using ADR mechanisms is not only to address the social foundation
of crime in the overall interest of both the victim and the society but to provide access to justice by
relaxing procedural and technical challenges associated with prosecution in the formal justice system. "
The use of ADR mechanisms like plea bargaining, victim-offenders mediation, victim assistaricc.
programs, community crime prevention programs, ex-offender assistance, prosecutorial discretion etc
for restorative justice as against retributive approach is now widely accepted in a variety of dispute
resolution contexts and have been adapted and applicd in criminal Justice system in some jurisdictions
like the United States. India, Australia and Kenya etc.'? ADR mechanisms allow parties the opportunity
tocollectively discuss the aftermath of a crime and remedial solutions that will foster peace, reconciliation

and future harmonious relationship among the parties as against rigid trials of cases with its antecedent
technicality obtainable in litigation.

It is argued that ADR mechanisms cannot supersede the formal court system which is the
conventional avenue for the resolution of disputes, ** it can however complement it. The formal justice
system will always be available and continue to serve as default mechanism for disputes that cannot be
resolved via ADR mechanisms while the application of ADR mechanisms will not only reduce the

‘Chubwuemeire A1 “Arbitration and Human Rights in Africa” African Human Rights Law Journal (2007) vol. 7 p. 109
BelloA T. “Customary and Modemn Arbitration in Nigeria: ARecycle of Old Frontiers™ Journal of Research and Development (2014)
vol. 2No.1 pp. 50-58: Nwosu K. N “Criminal Justice Reforms in Nigeria: The Imperative of Fast Track Trials; Plea Bargains; Non
Custodial Options and Restorative Justice™ pp. 5-6
Hogan R ~ ADR :Adding Extra Value to Law™ Arbitration (2012) vol 78 No. 3 p. 247;0rojo J. O. and Ajomo M. A. Law and Practice
f-’f Arburanon and Conciliation in Nigeria (1999 Mbeyi & Associate Nigeria Limited, Lagos) p.4.
“Oscko A. “The Criminal Justice System in Kenya: The Role of Role of Alternative and Traditional Dispute Resolution Mechanisms™
Arbitration (2015) vol. 81 No. I p. 39; Oji E. A. “Compensation for Victims of Crime in the Nigerian Criminal Justice System: The
Need for the Need™ The Nigerian Law Journal (2015) vol. 18 No. | pp. 127-128; Sarre R and Earle K.. “Restorative Justice " in Sarre
5“5 Tomaino J. (¢d.) Key issues in Criminal Justice (Australian Humanity Press, 2004) pp. 144-145; Braithwaite J. ~Restorative
wnce. Assessing Optimistic and Pessimistic Accounts” in Tonry M. (ed). Crime and Justice: A Review of Research ( University of
% ngoms Chicago 1999)p. 1- 127 ; AyinlaL. A_etal. - Applicability of Alternative Dispute Resolution and Plea Bargaining in the
:é[.mm Criminal Justice System” p. 174.
v "*¢ M. T. “Criminal Altemative Dispute Resolution: Restoring Justice, Respecting Responsibility and Renewing Public Norms™
\.“7'.“0“1 Lau Review(2010)vol 34 p- 563; McCorry T. * Alternatives to the Traditional Criminal Justice System: An Assessment of
.5“7' Offender Mediation and Neighborhood Accountability Boards in the United States™ The New York Sociologist (2010) vol 4 p.
| oA e Criminal Justice System in Kenya : The Role of Role of Alternative and Traditional Dispute Resolution Mechanisms™
b Aty Hogan R - ADR “Adding Extra Value to Law™ p. 247 . T B . -
m Osel. A ) al.~ Applicability of Alternative Dispute Resolution and Plea Bar.g:umng in lhc ]\lgm.an Criminal Jgsuce Systcm P

31 1o & "The Crimina) Justice System in Kenya : The Role of Role of Altemative and Traditional Dispute Resolution Mechanisms
5 Melissa | and McCrimmon L. “The Role of ADR Processes in the Criminal Justice System’ A view from Australia™
Spn:n:‘gﬂp%u .wm;,;y.-nmm/mmkrcncc\’2005.umnda’enl-ﬁ-mccrimmun dr accessed 30 May, 2016.

- Private Criminal Justice’ Wake Forest Law Review (2007) vol. 42 p 912.
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. . T ill also help to preserve the relagion.y .
challenges of the Nigerian criminal justice system, but »\;ll 31 plop ionship o :
disputing partics and maintain harmony among the people. ;

This article examines the application of ADR mechanisms in th N}BC”&” C“mméljurism
the rational and efTect on administration of justice. It finds that the application a_nd proper imp] Ntz
of ADR mechanisms will serve as a veritable panacea 10 the challcng.es faqng e Nl_gcrian Crim ¢
Justice system. The article is divided into seven parts; the first part is the introduction and o
overview of the entire work. The second part examines the probl'cms and Cha“?”ECS. of the Nig ‘&
criminal justice, The third part of the article analyze the legal regime of alternative 'dlSpuLe “’Soluu'[;
and restorative justice in the Nigerian criminal justice system V_"h'le the fourth SCELIon considerey e
various applicable ADR mechanisms for utilization. The fifth sect‘10n of this amc.le a]:)préflSCS the prosp...
and challenges of ADR, the six section discusses the appropriate legal an.d {"Stllllllonal reformg fr
proper utilization of ADR mechanisms in the Nigerian administration of criminal justice. Th, Se,'ma
section is the concluding remarks.

~

]'T)a

2. THE PROBLEMS AND CHALLENGES OF THE NIGERIAN ADMINSTRATION OF
CRIMINAL JUSTICE

As we have earlier noted, the Nigerian criminal justice system is faced with myriad of challenges whig,
could be both substantive and procedural in nature. A brief discussion of these challenges is a oo
entry point or basis into our subsequent argument for the application of ADR mechanisms into the
criminal justice sector. Perhaps, one of the key problems of the criminal justice system is the adjectival
laws involved. Criminal proceedings in Nigeria until recently are governed by two principal legislations
namely: The Criminal Procedure Act (CPA)  and the Criminal Procedure Code (CPC)'¢ applicablein
the Nigeria Southern and Northern States respectively. Each State in Nigeria has either adopted the CP4
or CPC."” These legislations have been applied for many years without significant improvement to
respond to the needs, rising waves of crimes and bringing offenders to Justice within reasonable time.
Delay in the quick dispensation of criminal justice is arguably the basic challenge and most perturbing
aspect of the Nigerian criminal justice system." Other challenges include: congestion of cases in courts,
prison congestion and inadequate funding of the Judiciary among others. The major delays in the Nigerian
criminal justice system are broadly classified into 4 viz: delays in investigation and detection of crimes,
delay caused by personnel involved in the administration of Justice, delay caused by the system of

admitting an accused to bail and delay caused by accused person’s counsel. We will consider each of
these in turn.

"“Ayinla L. A. et al. * Applicability of Alternative Dispute Resolution and Plea Barpainine i P . ice System'P
= ; gaiming in the Nigerian Criminal Just .

174; Barfield T etal. “The Clash of Two Goods: Sate and Non-state Dispute Resolution in Afghanistac available at hirps/wi 205
silesl, /elash-tiwo-gogds.pdl accessed 12 March, 2015; Simmons R. “Private Criminal Justice 5 912.913
C ap. C. 41 Laws of the Federation of Nigeria, 2004. P- .
» Criminal Procedure Code (Norther- Stales) Act, Cap. C. 42 Laws of the Federation of Nicer

j i imi I 2004. .
7[]ambal; Y.D.U.. Practice and Procedgr; of Criminal Litigation jn Nigenia (Feat Print anlgcgual;lisoh Limited. Lagos 2012) PF"]"I'6
Agaba 1. A., Practical Af‘)proacﬁ to Cnmtm.zi’!‘eg,',.y[anon (Pre-Trial and Trigf Proceedings) (Abuja: Panaf Press, 2011) PP- 10-
""John A.and MusaA. * DC!;‘Y in lrc;\&mmislmuon of Criminal Justice in Nigeria: Issues - ypi
from a Nigerian Viewpoint™ Joumnal of Law, Policy and GlobalizationVol 26 2014 avai . i qe.org 20t~
December, 2016 » 2014 available Online at www iiste.0rg
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(NVESTIGATION AND DETECTION OF CRIMES

TN
11 ELMiiballchays occur during if?\’CS_ﬁgﬂlion _of(:rimcs i.n Nigeria because most investigators
#' gybstan odin detection and investigation of crimes or are ill equipped. Hence arrests of suspects

ol \\:Clllm']nation of crimes in Nigeria.l. Thc Nigcria [?olicc is the primary agency saddled with the
. o investis detection and investigation in Nigeria although there are other specialized agencics

pn‘n" ~'bi|i1)'0rcrimc : . ; o v e 7 e ]
espo! ic and Financial Crimes Commission (EFCC), the Independent Corrupt Practices and
e or:j offence Commission (ICPC), Nigerian Drug Law Enforcement Agency (NDLEA), the
ather Relate ¢ state Security Service (DSS) and Nigerian Security and Civil Defence Corps (NSCDC)
e artment © . usually carry out its investigation through their detectives especially from the Criminal
e L Department (CID). th'rc invest_igfltior} ha's been prqpcz.fl)'f conducled, it contributes in no
|nvcsl!gﬂ“on 10 cffective administration of ciminal justice as the judiciary can hardly function without
qmall measure , of eficient investigators, prosecutors and the prisons service. But often times, proper
the co-operalic’ s is hampered by a number of factors like frequent transfer of officers, unduly long

ioation of case . .
mllgﬂ?invcsﬁgation as a result of inefficient personnel and lack of modern gadgets that could enhance
rocess 0

. investigations among others.?’ '
" hmth Nigerian Prison service also contributes to the problem of delay in the administration of
- ]T-uZticc. This often arises in the area of pre-trial detention where accused persons are remanded
oy ding their trial. Many suspects remain in prison custody awaiting trial because of congestion
i pnson.pﬂg]e various courts. The general excuse for their remand is that investigation into their cases
'Ofl?asffsl l;? completed. Some of the accused persons have been in prison custody for more than five
: ): without trial.2! It is also common to find trials being held up for days, weeks and even months
aceiause of the unavailability of accused persons in court to stand their trial. The prison authorities
<ometimes fail to produce some inmates and or fail to bring them on time thereby stalling prosecutions.
A"Mber of reasons are responsible for this.” First, is the lack of communication gap between the

prison authorities and prosecutors. Such a situation may occur when prosecutors do not give proper

of a particular inmate(s). Secondly, is the unavailability of vehicles to convey the accused persons to
court and where there is one, there may not be fund to buy fuel. Furthermore, the poor medical facilities
invarious prisons across the country as resulted in incessant ill health of their inmates. The result is that
on the day of trial, such an inmate/accused person is reported ill and bearing in mind the adjectival
nare of the Nigerian legal system, the trial court cannot proceed in the absence of an accused person.”
Also the reluctance or failure on the part of prison and police personnel to provide accused persons in
court to face trial is some cases constitute a major problem to prompt disposal of criminal cases as it
Protract trials. This leaves the Magistrate or Judge with no option than to issue the usual bench instructions
m‘e production warrant or orders which in most cases may be difficult to comply with. Hence \t\he
icial process is slowed down and most of the time, to the detriment of the accused.

U Practice and Procedure of Criminal Litigation in Nigeria p. 80
Nigeriap .353 A. “'Delay in the Administration of Criminal Justice in Nigeria: Issues
inhain lewpoint”
: nnhajo y . P )
. ¢Vice President on the Administration of Justice in Nigeria” p. 13.

’ i""“a N‘é:ria;; V"!S" A "'Delay in the Administration of Criminal Justice in Nigeria: Issues
i Iewpaint"
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22 DELAY CAUSED BY PERSONEL INVOLVED IN THE ADMIMISTRATIQN (.

JUSTICE

Another major cause of delay in the
advice from the appropriate authority upon conclusion 0

. NEETI e em is the procur
Nigerian cnmmaljus'llCC_SYS‘Lm procuremen; Of legy)
I‘in\lestlgallon.

Where a case before the court involves serious offences that require the adwce.ofthe Dﬁlrec,lor Ofpublic
Prosccution (DPP) such as murder or rape, the relevant ¢asc file is usually duplicated. The MVvestigayip,
authority (e.g. the police) retains a copy and the other copy is sent to lhf.: DPP, so that ll}e police woulg
be in a position to give clarification on “certain ambiguous or insufficient aspects Oflnvestigatims-._
Very oftten, prosecutors have complained that the police have not been able to seek the DPP’s gy,
because of lack of funds to duplicate the case files.2 The office of Attorney Gener'al, particularly i,
DPP is mostly preoccupied with a lot of other works and thus affects prompt dellvefy of advice on
criminal cases that have been investigated. There are other delays caused by prosecutors, judicial officerg
and other personnel involved in the administration of justice. Delays are often caused in court because
of poor or deficient prosecution of criminal cases in court, most police prosecutors have no Tequisjte
legal training and as well as the practice and procedure of courts in Nigeria.”> Sometimes prosecutors
call a number of irrelevant witnesses and leave out the important ones. In most cases, they are adviseq
to consult the DPP for assistance or possible takeover.

Also a number of judicial officers are not committed to quick dispensation of justice. Some |
judges and magistrates at the trial courts don’t sit regularly on few occasion that they sit, they usually sit
late and rise early thereby affecting prompt disposal of cases before them.” Lack of industry and
inadequate legal knowledge is also a major problem of some judicial officers at lower cadre. Hence
when counsel raise elementary point of law that require a bench ruling, such judges or magistrates not
well grounded in the relevant substantive and procedural rules, adjourns the matter for a ruling a

development that further delay prompt hearing of cases.”

23  DELAY CAUSED BY THE SYSTEM OF ADMITTING AN ACCUSED TO BAIL
The first stage of the criminal process that directly affects a suspect or an accused person isthe |
act of taking him into custody after arrest. When a person is arrested or invited for interrogation by the |
police or other security personnel, they may be granted temporary bail to appear at a later date upon
production of reasonable and reliable surety. The court may also grant an accused bail on such termsas
it deem necessary as bail is at the discretion of the court. %In some rare circumstance a person granted
bail may jump bail and escape justice. The reason for this may be the congestion in the court or the
length of time the trial may take. In order to ensure the availability of the accused in court as and when
due, it may be necessary to keep him in police custody. Bail should ordinarily make it possible foran
accused person to be granted temporary release, from custody while his trial is pending or going on- |
This method requires an accused person to give an undertaking by recognizance that in return of being
granted such a temporary release, he will appear in court at any specified time when his attendance of

2
CR. 5 W o

{
|
|
|
|

B 1bid
B Jbid i
» Some judicial pcl;’sonnc:‘,.particu|arlybol'the magisterial cadre only sit three times or less in a week t
27 |n some cases, judges adjourn cases because a particular ruling or judgment i ) traily 10 £ 8
and pick children from school. Sece John A. and Musa A. "Dclsy inj (hch:dmi:i;?;lzzzdgi'i(:?r:ir?v]‘:? a?_JOUf" ;Z‘i-"‘;nf’;_b;;';ncs{’rom |
Nigerian Viewpoint™ R ¢
Bmodara v. The State (2004)] NWLR (Pt 853) 80 at 89; Suleman v. C.0.P, Plateau State (2008)8 NWLR (Pt.1089) 298 at 32247
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- required. This undertaking is usually guaranteed by a third party called the surety.” If (he
.‘ : . 5 " . . . 3 4 »
ol ~on jumped bail, the prosecution and the count js left with no option than Issuing bench

: 1\,1.‘11 pe . "
acct ot agains! the accused person and summons 1o the surety where traceable and the ¢
“‘.UT'J 8

Pmlrﬂdi"g'

DELAY CAUSED BY ACCUSED PERSON’S COUNSFL

Most legal praclitioners representing accused persons are instrumental to the undue delay in the
cution of criminal cases. Some counsels don’'t take pre-trial preparations with their witnesses
ros¢ (hereby resulting in unwholesome performance at trial to the detriment of the
scﬂ:ﬁlcn time they ask for adjournment in order safe the situation. Other counsel deli
3): adjournments on spurious excuse even thogglljolhcir aim i's to ensure the full payment of their
rofessional fees before the conclusion c')f the trial. Ol.hcrs pz.ud on the basis of the number of court
apearances als.o d.c'“y the prompt }.war'mg pf cascs with a view to beefing up their fees. Also, the
qructural organization oflcgal practice in ngcna further contrlb}xtcs to the delay of criminal trials in
(hat most law firms are basically sole practice. Hence counsel with sole practices personally handles
most of their cases and where they have more than one case in day, one has to suffer since they such

counsel cither refuse to employ junior counsel or where they employ, they fail to entrust these juniors
with some ‘purported sensitive criminal cases’.”"

asc keeps

accused person.
berately request

The above challenges among others necessitated the clamour for a reform of the Nigerian criminal

justice system for a better alternative. Bayo Ojo SAN, a former Attorney General of the Federation and
Minister of Justice once advocated for this when he stated that:

Nigeria needs a system of justice that is simpler, more efficient, more effective
and more responsive (o the needs of victims, offenders and the community.*?

He further said:

There is a need for simplification of court proceedings and the law itself;
and more use of alternative dispute resolution mechanism (such as the
reslorative justice paradigm.’’

The application of ADR mechanisms for restorative justice becomes indispensable to enable the
offender, the victim or his family and the state resolve the aftermath of crime through amicable means
permissible within the state’s formal justice system.3 This will ensure peaceful coexistence by addressing
the social foundation of crimes in the overall interest of both the victim and the society.*ADR and

lohn A. and Musa A, “'Delay in the Administration of Criminal Justice in Nigeria: Issucs
from a Nigerian Viewpoint"

®ibid

"ibid

),

13
" Ibig,

joB. The Challenge of Justice Sector Reforms and National Development (2) The Vanguard Newspaper, 2* December, 2005) p.

fk'" 5. “Victim and Offenders: Beyond the Mediation Paradigm? Australian Dispute Resolution Journal (1996) p.71; Oji E. A.
Cﬁ."ﬂ:’,’pmmiqn for Victims of Crime in the Nigerian Criminal Justice Systcfn_: The Necd for the Ngcd" pp. 127.-1211; Oseko A. “The
"G nal Justice System in Kenya: The Role of Role of Allernative and Traditional Dispute Resolution Mechanisms” p. 39. i}
Vermg - T."Criminal Alternative Disputc Resolution: Restoring Justice, Respecting Rcspor}snbnlny and chc»\flng Public Non;xsr
Vln.'mn(l)l'aw Review(2010)vol.34 p. 563; McCorry T. * Alternatives to the Traditional Criminal Justice System: An Assm[n4°

o Mender Mediation and Neighborhood Accountability Boards in the United States” Thg New Yprk Socmlogl_sl (2010) vol.4 p.
p. '39. :00./\ “The Criminal Justice System in Kenya : The Role of Role of Alternative and demo:nal Dispute stollgl::o:nl:flicilhl:’nnﬂ
Dispye Re "ogan R * ADR : Adding Extra Value to Law” Arbitration p. ?47; Omolg D. J..O.._ Restorative ];s ic

esolution Model: Opinion of Victim of Crime and Criminal Justice Professionals in Nigeria pp. 18-
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Restorative justice will ensure reparation of vietin(
and restoration. ™

While reconciliation is aimad at reconciling the
ensures that the vicnim s compensated by the oflender
status so that the damage causad is repairad phy sically and psy = alistic Ny
fully reintegrating the offender hack nto the soviety in‘ A pr.'u‘u-;‘ul and .il st ‘n‘\;nmf‘l NOS 1
cmphasis pumsh(ncm and stigmatization ol oftenders.t Restoration as the nanme implies iy gy,
restoring the value and normaley Rack o the sociely 10 s pre-eui
entire populace are secured and protected as citizens Fll fh'\‘ 3\“':““1-"‘ ' e s

The idea for the reform of administration ol‘crm‘m\f\l J‘usu\.‘c way l irst |A\url':un‘: xl‘l\\l dey clopad iy
2005 by the National Working Group on the reform ol cnminal justice ‘l‘l\ N.lgcf 1w The ROOMP Whigh
was established by the then Attorney General of the Federation ARin Olujinm, SAN way DIRINTRTNTY
his successor in oh']c.\-“[;\“-o Ojo. 5:.\1\‘~ The group consisted 0 Cindin i\hm-ls dranvi trom all .\cgmcu!w'l'
the cnminal justice sector. The immediate past Attomey General of Pede rhion, M“hi“‘_“"t‘\l Rello Adokg,
SAN upon assumption of office established the Panel on Implementation ‘?l Justice Reforn (PUR)
2011 to implement the proposals for reform produced by the National Working Group under e Tt
administrations. The Panel at its inception conducted a detailed review ol the proposals, upidatey them
and adopted an improved version. The said improved version was substantially the werer of the g
principal laws with some fundamental innovations resulting in the Administration of Crinvinal Juslig
Bill and later passed into law as Administration of Criminal Justice Act™ which is intended apply
uniformly in all the Federal Courts and the courts in the states of the federation upon adoption an|
domestication.*!

victim(s) and the oftender, restiitution it
Ay

h

s nearly as can be achieyed w ol Py,
o . My

hologically Renmtegration i Ay

N

e SO SO A8 (0 ensige that )
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3. LEGALREGIME OFALTERNATIVE DISPUTE RESOLUTION AND RESTORATIVE
JUSTICE IN THE NIGERIAN CRIMINAL JUSTICE SYSTEM
The rationale of any criminal justice system is not only to maintain law, order and peacelil e
existence in the society but also 1o create standard of acceptable behavior by criminalizing the
unacceptable ones as crime/oflence against the society. A crime is any net or omission which the ki
forbids.” It is a violation of penal law and considerad an oNence ngainst the society with necessan
sanction for its commission not only to serve as punishment to the ofle

: nder but also 1o serve as deteneie
to potential offenders mn the overall interest of the society,* The

commission of erime in Nigerda isa

*Ogwezzy M. C eral. ™ Rfsmm‘nc.J ustice and Nm\-L“usl\\\lml Measures: Panacen 1o Reeldivism and Mrison Congastion in Nigou®
p- 70-71 . wun e o mm“‘fl‘m}ﬁi\“'u Aoveastsl 230 Man, 2016; Okwendi ). S, aind Nuwankwaala B I
Rolc of Restorative Justice in Contemplating the Justice System and R""“lll\}:(‘nmmlmiw Values in Nigetla® Astan | Lof Himaniks
and Social Sciences(2014)Vol 2 No. 3 pp. 127-128 3 sovin™ Astan loumala

7Omole D. J. O, “Restorative Justice and Alternative
Professionals in Nigenia pp. 18-19

! LN Cniminal Justice Reforms in Nigeria: T : - . )
Rl:s\t\oo;:inkc jh._;sngc‘.‘ p: Ih:lR, cloms in Nigeria: The Imperative of Vs Track Trials: Plea Nargaing, Non Custodial Optiam and
” Olakanmi J. Adminstration of Criminal Justice Act, 201 S Synaptic Guide

“Administration of Criminul Justice Act, 2015in herein reforre Was " ACT Ao

“Olakanmi J. Adminstration of Criminal Justice Act, 201§ Synoptic Ulli\lor v

“Ifeolu J. K- Appreciatng Criminal Law in Nigeria, Pp 34,
YBlack’s Law Dictionary 6th Edition (West Group Publishin
“Chukkol K. S. The Law of Crimes in Nigeria, Revised Fdivon(Ahmady el
The Nigerian Criminal Law, (Liberty Publications 1w, Kaduna '-'OUN\I ) \ f lo
48-49; Okonkwo C. O Okonkwo &Naish: Criminal Ly iy Nig Pe-2:Da

[)‘_‘ N { . . Fa— N R A
Spute Resolution Model: Opinion of Vietim of Crme and Crinyina Jas

¢ Co 1990) p 170

' VA
Unisersity Fross, Zaria 2010) pp 2+, Octine | b
wmhaza A \ ab lsti?
era ( 2nd edition § oA Criminnlogy and ¢ ‘h“h”lu- :
on Sweet il Maxwell, L ondon 1980) pp 1Y+
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— cesult in some penaltics/punishment in accordance with a written Jaw after a trial by
o ich m'wmjurisdiclion'” It mu.sl be noted that only a court of competent jurisdiction can try
L afcer™ o foracrime In Nigeria and before a person can be so convicted. the offence and the
’N-ﬂn\icl a PL::S( be prescribed in a written law.*
. 2ol the criminal Code Act. " the primary law on crime in Southern Nigeria defines an
secto” { or omission which renders the person doing the act or making the commission liable to
accr the Act, or under any other law, while sections 28 and 29 of the Penal Code applicable
Iso defined offence and illegal conducts.

onc
;;‘:“j‘h",’anz:: States @
i mcfxof‘. . of the above, it is clear that Nigerian criminal law does not only use both crime and
In \’lc;\ 2 cably but recognizes only crimes/offences defined in written laws in accordance with
r}lch lﬂ“?Il js submitted that a person cannot be subjected to any trial for a crime under an
R comlltuli?;d custom because most native law and custom are unwritten and therefore cannot meet
uﬁnfgl:’l‘i:mal requirement of section 36(12) of the Nigerian constitution. Hence, customary criminal
hecons

unconstjtutional in Nigeria, except to the extent that any of such customs is specially stated or

" crbed in written 12w

p Essentially, an act or omission is a crime, if it is prescribed by law. The consequence of any
1 conduct in Nigeria is whatever the law prescribed as it is possible for the law creating an

‘rr‘fm;l: (o prescribe some non-custodial measures for crimes.*

oll€l

Several factors have led to the call for the appl‘ication of ADR mechanisms into Nigerian criminal
|pwjustice system, among which are: lack‘ of provision for compensation for the victims of the crime,
c0Mmous caseload in the courts dockets, prison congestion, high cost of prosecution, delay in prosecution
feiminal cases, retrospective laws etc. thus, the need for a harmonized and integrated blend of retributive
and restorative justice system becomes indispensable. However, in ascertaining the legality or otherwise
ofthe application of ADR mechanisms into the Nigerian criminal justice system, the following pertinent
issues arises. They are:

on'cnfci

Jaws are

o Whether the Nigerian criminal justice system forecloses ADR mechanisms?
¢ Whether ADR mechanisms are conflicting with criminal offence/punishment?
+ What is the motive of ADR mechanisms to criminal law/criminal justice system?

* Whether the application of ADR mechanisms in the Nigerian criminal justice system forecloses
the presumption of innocence of an accused person?

On the first issue, it is contended that presently, no law prohibits the application of Negotiation,
Mediation, Plea bargain or any other ADR mechanisms in Nigerian criminal justice system. Instead,
5 . :

e niles of court permit and encourage the parties to explore out of court settlement and ADR processes

——

by
. ns:un:dhisc:}?;i?nt:lhm lhc, penal laws in Nigeria adopted the word “offence” instead of “crime” and thus legal writers and judicial
WD faw rofe al crime and offence is use interchangeably in Nigeria. N
Telau e Seqiors an Act of the National Assembly, law of a state and any subsidiary legislation or instrument under the provision
DO e 36(12) of the Constitution of Federal Republic of Nigeria 1999 (as amended).
.;“‘? ode (Nosn‘;fthe Federation of Nigeria, 2004

. Tn“"ﬂ 3(12) Orlhf“CS‘a[C_S) l_?cdcral Provisions Act, Cap. P. 3 Laws of the Federation of Nigeria, 2004

t‘mmptnsano"’ nstitution of Federal Republic of Nigeria 1999 (as amended);Aoko v. Fagbemi (1961) 1 ALLN. L. R. 400

a A . gt
nd forfeiture arc other forms of punishments under Nigeria laws.
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in resolving their disputes.” For example the Federal High Court Act allows reconeiliation in both ;.
and criminal matters before it.% Also the Economic and Financial Crimes (EFC() Act,» t‘}?l
Administration of Criminal justice Law of Lagos State (ACJL)‘”'and th? rcs:cnlfl‘y enacted Adm'nislratioe
of Criminal Justice (r\CJ)Acl S have provisions for plea bargaining whichisa form of ADR Mechap, n
in criminal litigation. Thus no law in Nigeri

a forecloses and or forbids the application of suitap]e ADy
mechanisms in the administration of criminal justice.

With regard to the sccond issue it is contended that ADR has not come “_’ dispute Crimg/
punishment; rather its application in criminal cases will not qnly se.rve as a_p_anacea to crime/ Punishp,
but will also indemnify the victim by putting him back to his earlier pOS_ItIOH or nearly to that Positi
before the crime was committed. Therefore, ADR has only come to alleviate the harshness ang burclensrI
of criminal prosecution that does not foster communal harmony and continuity in the formal Crimip
justice system in Nigeria. o s 8

Specifically, the motive of ADR in criminal justice in Nigeria isto integrate and harmonjgz, the
blend of retributive, restorative, Africa Customary Justice / Law and ,mportar}ﬂy the maintenan, of
social equilibrium.* So as to minimize the commission of crime/ crime prevention, crime Managemey,
and crime perpetration in such a way that the problems of enormous caseloads in our varigys courts
prison congestion, delay in trials and technicality associated with the adversarial nature of Utigationin'

criminal trials are significantly curtailed, curbed or reduced to the barest minimum.
Furthermore, an accused person is presumed innocent of any alleged offence(s) until the contrary

is proved. " This is a constitutional right among other rights.** Hence, there is no indication that the
application of ADR mechanisms will foreclose the constitutional right of presumption of innocence of
an accused person, rather it will strengthen it via its distributive, reintegrating and restoration approach
as against retributive approach which emphasize crime, guilt and punishment. Similarly, all the ADR
mechanism available in criminal law fosters the concept of presumption of innocence and sees to its
continuity, as there is no ADR law or concept that bars presumptions of innocence in criminal matters.
Also, the application of ADR mechanism in criminal trials will not in any way foreclose the constitutional
right of appeal of an accused person. This is because for instance the negotiations entered into or the
mediation agreed to via Victim Offenders Mediation for its enforceability is usually filed and enteredin
a court of competent jurisdiction as a consent judgment which only require leave of court to appeal
against it by virtue of the provision of Section 241(2) C of the constitution which that:

et

1Se¢ Order generally Order 18 Rule 1 of the Federal High Court (Civil Procedure) Rules 2009, Order 25 Rule 1(2) (c). (1) and (m)of
the High court of Lagos State (Civil Procedure) Rules 2012, Order 33 Rule 2(2) (c) of the Kwara State High Court (Civil Procedure
Rules) 2005 and Order 32 Rule 2(2) (¢) of the Kogi State High Court (Civil Procedure) Rules 2006 among other Rules of Courts
nSection 17, Federal High Court Act, Cap. F12, Laws of the Federation of Nigeria 2004

"See section 14 (2) of Economic and Financial Crimes Commission (Establishment, etc. ) Act Cap. E.1 Laws of the Fed
Nigeria, 2004 in herein referred 10 os “EFCC Act™. ‘
4Gee section 76 and of the Administration of Criminal Justice Law of Lagos State 2007 now sections 75 and 76 of the Administratiod
of Criminal Justice (Repeal and Reenactment ) Law of Lagos State 2011 in herein referred to as “ACJL" which is the extant proce u
law for criminal trials in Lagos State. The law came to force on 8* day of August 2011

$See section 270 Administration of Criminal Justice Act, 2015 herein after referred 1o as “ACJ Act” J
ssNwosu K.N. ‘Criminal Justice Reforms in Nigeria: The Imperative of Fact Track Trials: Plea Bargains; Non- Custodial Option® an
Restoration Justices® p. 1. ] .

*1 Section 36(3) of the Constitution of the Federal Republic of Nigeria 1999 (as amended)

e is entitled t0 Ic:_:z}l crle?rescntt’mion _ot;jhis czoicc.dh_cdis also entitled 1o be notified of the alleged offences and adequ
acilities to prepare his defence by an independent adjudicatory body i ) . -
?;::;li(uujmrof'ihc Federal Republic of Nigeria 1999 (Jas mm'gcd) Y 1o mention but a few. See generally section 36( )

eration of

: d
time ¥
Q) of ¥
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Nothing in this section shall confe
the leave of the Federal Hig ’
Court of Appeal, from a de
or High Court made v
cost only.®
With the above provision, it is crystal clear that consent ; > [
appeal. the moment the parties involved seck the [eave 0l?:isllt:::'Jlll:(rcjgl‘-ng;g:afoljfvl;loé rorCCIose'd ) Coun
or Court of Appeal as the case may be. P putar HgCout

Restorative justice is an emerging global trend in (he crimin
pmblcm-solving approach that ensures that the interests of stakeh
well addressed and protected.® Restorative justice involves ther
as the reform and reintegration of offender(s) back 1o the soc
operales via programmes that focus more on addressing the

ral and punishment (?f offenders.®? Restorative justice ensures that the victim offend d th
community participate in the crime disposal process.© Basically, the victim is com ;.nsaf[ll o lt :
can be reasonably realised; the offender is cllectively reintegrated back into the comnll)unj zf copon ']bzlis
citizens and the community restored to normalcy via the “4R 5 which are: Reconcilialitzn IT:SI:f)t“j} y
Reintegration And Restoration.* It emphasizes creative problem-solving whereby the ,chets:'ll';l on
and reintegration of the offender into the community as wel] as remedy to the victim)zlmd thre czni l an'otn
who suffer the direct consequence of the crime are given prominence rather than the current a r(r)r:;ﬁlo);’
inflicting punishment and pain on the offender. Reconciliation, restitution, reintegration, and Irjéjsloration
are the key values of restorative justice. Some provisions of the ACJ Act are driver; by restorative
justice. For instance, a court may within the proceedings or while passing judgment order the defendant
or convict (o pay a sum of money as compensation (o any person injured by the offence, irrespective of
any other fine or other punishment that may be imposed or that is imposed on the defendant or convict
where substantial compensation is in the opinion of the court recoverable by civil suit.% ,
The ACJ Act vests the court with power Lo order restitution to the extent of returning the property
(o the owner or o the owner’s representative or to pay an amount equal to the value of the property.¢’
The provision is similar to its provision on plea bargain which is also aimed at reconciling the victim
and the offender, and compensating the victim for his losses arising from the offence as against retributive
justice which requires that the offender be punished for the harm done, that the punishment fit the crime
and that like cases are treated alike. Central to retributive justice are the notions of merit and desert.

.:' anyright of appeal without
‘If Cnu{'! or tigh Court or the
cision of the Federal | ligh Court

ith the conseny of the parties or as 10

al justice system, It is an all-inclusive
olders in the commission of crime are
eparation of victim(s) of crime as well
Icly as against retributive motive.®' [t
problems caused by a criminal conduct than

:(S)CL‘IIDH 241(2) of Constitution of the Federal Republic of Nigeria 1999 (as amended)

" TPGTS D.J. 0 “ Restorative Justice and Alternative Dispule Resolution Model: Opinion of Victim of Crime and Criminal Justice
o essionals in Nigeria (2009 unpublished Ph.D Thesis submitted to DeMonfort University, Leicester, UK) pp. 18-19

) 70“¢1?-y M.C.etal, " Restorative Justice and Non-Custodial Measures: Panacea to Recidivism and Prison Congestion in Nigeria”

“Ibid
“Omole D J, .,

el | “Restorntive Justice and Alternatjve Dispule Resolution Model: Opinion of Victim of Crime and Criminal Justice
nals in

and Prig, Nigeria pp. 18-19; Ogwezzy M. C. etal, * Restorative Justice and Non-Custodial Measures: Penacea to Recidivism
“Ok on Congestion in Nigeria” p. 71

Ay C:?lel S. ﬂnd qunkwoula R.* The Role of Restorative Justice in Contemplating the Justice System and Restoring Community
I"Uftdulrl 'g€ria” Asian Journal of Humanities and Social Sciences(2014)Vol.2 No. 3 pp. 127-128 *Hambali Y.D.U., Practice and
“Seion of Criminal Litigation in Nigeria p. 681
g 219(1)(m) AC) Act
“ Aﬂ"’n 321 AC) At

Bl A, Praciical Approach to Criminal Legislation (Pre-Trial and Trial Proceedings)p. 852
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djon that restorative Justice 1S ‘ht; principle Undey),
visions for s . g
provisions of the ACJ Act. This s so, given the arguments that the pro entencing i, o Sl

. - . ]Q Y

. : ences more so, Section Ca
of pregnant women and child offenders convicted OFC?PII?LO%Q court shall have in mj 43‘1(” r‘gJJﬁ?
ACJ Act lists retribution and restorative asonc of the objectives : ndin dete

\
' ‘brid of both restorative - Iny
a sentence. Therefore, it is submitted that the ACJ Actis a brid ative ang po,.. M
justice.

However, there are reservations to the asse

4. APPLICABLE ALTERNATIVE DISPUE RESOLUTION MECHANISMS 1y TH

NIGERIAN CRIMINAL JUSTICE SYS.TEM s 10 the Nie
In view of the current calls for the adoption of ADR mechanisms into the Nigerjy Cringy,

Justice system, some ADR mechanisms have been adopted while some ]]:aw?' not be.en adopteq by oy
This section of the article discusses some of the windows of ADR mechanisms suitable fo, adﬂplinﬁ

below:

4.1 Plea Bargaining : .

Plea Bargaining is an arrangement between the prosecution and the def-'ence In exchange forg
plea of guilty to certain charge(s) by the defence, the prosecutor offers some relief to the defendanys;,
the form of reduced charge in a multiple charge case or recommendation of trial of lesser charge anq,
more lenient sentence as the case may be.™ It must be noted that plea bargain is not the same thing &
plea of guilty. rather it is a negotiated agreement by the parties to a criminal case in an attempt 1o re;ch
a mutually satisfactory middle ground and obviate the need for a full trial.”

Plea bargain occurs where a defendant in a criminal prosecution forgoes his constitutional rigy
to presumption of innocent until the contrary is proved in a full trial” by bargaining for some reliefsor
benefits in order to plead guilty.” It allows a defendant in a criminal case to plead guilty to a lessr
offence in exchange for a lesser punishment than he might have received if he had been convicted of the
original charge(s) after a full trial.™

Plea bargaining therefore means that the defendant’s plea of guilty is a product of compromise
by him and the prosecution. It has an established practice in some common law jurisdictions like the
United States, Canada. Australia, India. South Africa and Kenya.” The United States Supreme Cout
affirmed the constitutional validity of plea bargaining in America on the ground that the dispositionaf
criminal charges by agreement between the prosecutor and the accused is an essential component of ti¢
administration of Justice. The Proper application of which is to be encouraged in that if every crimind
charge is to be subjected to a full-scale trial, the government would require many times multiple the
number of judges and court facilities.”

“otherwise and popularly known as the accused or accused person in Nigeria.

»Black’s Law Dictionary 6th Edition (West Group Publishing Co. 1990) p. 1152; Ogwezzy M. C. et al, ** Restorative Justice and Mo
Custodial Measures: Panacea to chcidwism and Prison Congestion in Nigeria™ . 74 at ,

"'Alubo A. O. * Plea Bargaining Imperative in Nigeria ™ Ife Juris Review(2014) vol. 3 pp. 501-502; Oyende K. B. ™ Accelerating
Process of Criminal Justice: A Comparative Analysis of Plea Barpainine in the (riminal 1o d iy uth Africs
fe Juris Review(2013) vol. 1. pp. 89-90 ¥ argaining in the Criminal Justice Systems of Nigeria and S0

n§ee section 36(5) of the Constitution of the Federal Republic of Niger 4

PAlubo A. O. = Plea Bargaining Imperative in Nigeria "pp 501 [Nigeria 1999(as amended)

"QOyende K. B. ~ Accelerating the Process of Criminal Justice: A C
Systems of Nigeria and South Africa™ pp. 89-90

"Steyn E. “Plea-bargaining In Seuh Africa: The Current Concerns and Future P
Bargaining and its History™ Columbia Law Review (1979)vol. 79(1) p.6
%Santobello v. New York 404 U.S. 257 (1971).See also the cascs OfM»arb
hlm'//suprcmc.jum1n.cnm/\|5!4(x7/5(3~l/cusc bhtinl at 507 accesse
Bordenkircher v. Hayes 434 U. S, 357 (1978)

g e

: o pstiet
omparative Analysis of Plea Bargaining in the Criminal }
LA WP
rospects™ SACJ (2007)2 p. 206; Alschuler A-
i line ot
y v. Johnson 467 U.S. 504 (1984) available 01 0y )
d 7th June, 2016; Brandy v. United States 379 U. 5. 742 (177 ]
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introduction of plea bargain into Nigeria has been very controversial.” This is because there

e
. pr:j.'isiﬂn foritin Polh the two major adjectival laws applicable in Southern and Northern Nigeria
(ore the cnactment of lh_c A.CJ ACL, .
pefo The foremos! application of plea bargaining in the Nigerian criminal justice system was by the
[FCCin some high profile corruplion cascs in‘vol\'i.ng some pmm‘incnt Nigerians like Mr. Tafa Balogun.
rﬁm‘ff [nspector General o‘f l’o_llcc_ Late Chiel Dicpreye -/\Ianncsicglm, former Governor of Bayelsa
gt chief Bode Gorge, 3 chicftain of the Peop]gs Dc.mocranc Party,”™ Mrs. Cecelia Ibru, former managing
ajrcﬁlof of Oceanic Bank and clucf!,ucky Igbumsimn, former Governor of Edo state among others in
whichall the accuse persons vol untarily plcadccyiq guilty by an agreement for light sentences and restitution
in billions of naira and asscts were recovercd.
presently the basis of plea bargaining under the Nigerian law are found in the provisions of the
CFCC Act.®the ACJL* and the A(?JA,“l\vhjch has repealed the obsolete CPA and CPC albeit in respect
of offences established by the National lAsscmbly and other ofTences punishable in the Federal Capital
Termitory (FCT) Abuja in accordance with contémporary realities.*
Section 14(2) of the EFCC Act provides thus:
Subject 1o the provision of section 174 of Constitution of the Federal Republic of
Nigeria 1999 which relates to the power of Attorney General of the federal to institute,
continue or disconlinue criminal proceeding against any Persons in any courl of
law, the commission may compound any offense punishable under this Act by
accepting such sum of money is it thinks fit, not exceeding the amount of the maximum
fine to which that person would be liable, if he had been convicted of that offence.”
Similarly, amore direct reference to the practice of plea bargaining contained in the ACJL provides that:

The prosecutor and a defendant or his legal practitioner may before the plea to the charge, enter into

an agreement in respect of:
a. A plea of guilty by the defendant to the offence charged or a lesser offence of which he may be

convicted in the charge, and
b. Anappropriate sentence to be imposed by the court, if the defendant is convicted of the offence

to which he intends 1o plead guilty.*
Also the recently enacted ACJ Act provides in section 270 thus:

?l“'ba@ﬂi’ning gained prominence through its use in trial of corrupt politicians and rich business executives by the Economic and
'f;-?l-ﬂflal Crimes Commission (EFCC). See Thisday (Nigeria) Newspaper editorial titled Cecelia Ibru: one case, many lessons,
published on 18 October, 2010. News story titled, bribe scandal: Siemens fincd #7bn, published by the same newspaper on 23

November, 2010, p 6.

l;;'l::’gl)c.s Democratic Panty (PDP) was the then ruling party in Nigeria. The party ruled the country for 16 years from 29* May, 1999
"“";Ja L"‘aY- 201 5u“"hcn All Progressive Congress (APC) took over in a keenly cupt;slcf] election. o . i}
" Alub;,A_ el aI.: Applicability of Alternative Dispute Resolution and Plca Barfgammg in the ngcnan Criminal Jusulcc.S)'slcm " P
ACon A 0. Plea Bargaining Imperative in Nigeria™ pp. 509-510, Oyendc K. B~ Accelcrating the Process of Criminal Justice:
& Somparative Analysis of Plea Bargaining in the Criminal Justice Sysiems of Nigeria and South Africa” pp. 96-98

o014 2) EFCC Act
g, on 76 ACJI.,

o e section 270 AC) Act
.Sm‘.'m' 2ACS Act

rge N 14(2) EFCC Act,
*h0a 76(1) AC)LL
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. in any other law, the
270 (1) notwithstanding anything in (S A '

Prosecutor may:

ider a plea bargain from a defendant charge
onsi

(a)  receive andc hat defendant or on his behalf:

with an offence either directly from 1

[ ? harged with an offence,
(b)  offer a plea bargainioa defendant ¢
L)
(2) The prosecution may enter inlo pllca bargamm%: :‘I; ::i :;efj rni:;'; [r
with the consent of the victim or his representa i uring or e
the presentation of the evidence of the prosexc;u{zon, :
presentation of the evidence of the defence....

The ACJ Act positively adds to the effort of the EFCC ACI ?H%CJme Making ¢, 3
provisions for a standard practice and procedure of plea barga'ln in Nigeria. This is because Whil@S&cnﬁ.
75 of the ACJL restricts the authority to accept a plea bargain to the Attomey-Gen.eral of Lagg, Stazs
Section 270 of the ACJ Act extends same to every prosecutor. Also, be t_he Provisions of AC)L b
prosecutor can only accept a plea bargain offer from the defendant, the E;owsx.on of the ACT A¢y empo“»e,;
the prosecutor to offer and accept a plea bargain from a defenda.nt- Again, a plea bargain undey
ACJL can only be entered into before the plea to the charge, but in _the ACJ Act, a plea bargajp @
entered into at any time before or after the plea to the charge, during or after the Presentatiop of ,
evidence of the prosecution, but before the evidence of the defence.® Furthermore, under (e Al
a plea bargain can only be entered into if the victim or his representative consents to the plea bargy,
where the defendant has agreed to return the proceeds of the crime or make restitution to the vicli}n 0
his representative; or where the defendant in a case of conspiracy has fully cooperated with i
investigation and prosecution of the crime by providing relevant information for the successful
of other offenders and or if the evidence of the prosecution is insufficie
beyond reasonable doubt.®

It must be noted that the prosecutor offers or accepts a plea bargain when such is in the Intereg
of justice, in public interest, with regard to public policy and the need to
process.” A plea bargain agreement may be in respect of the sentence to be im
range of punishment stipulated for the offence, a plea of guilty
offence; or appropriate sentence to be imposed by the court if
which he intends to plead guilty.”

It 1s submitted that a prosecutor must consu
victim or his representative before the plea bar

)

Prosecutipy
Nt to prove the offence chyry

prevent abuse of the legi
pose within the approprize
by the defendant to the offence or lessr
the defendant is convicted of offence

It the police officer in charge of the case and ik
gain. He must also have due regard to the nature ad
ndant, and public interest 24 plea bargain agreem!
I , the defendant, the legal practitioner, and the interpreter®
the case may be rwarded to the Attorney-General of the Federation. %

¥Section 270 (1) and (2) ACJ Act

¥’Section 270 (1) ACJ Act

®Section 270 (2) ACJ Act

¥Section 270 (2) (a) and (c)ACJ Act

®Section 270 (3) ACJ Act

?'Section 270 (4) ACJ Act 4
*Scction 270 (5) of the ACJ Act listed 9 factors w I
enler into a plia)bargain. hich the Prosecutor mygs, weigh to determine whether it is in the public!



n Information on the defendant of his right to silence and consequences of waving
1t of the terms of the agreement and any admission made: Information of the
{ obliged to make any confession or admission that could be used in evidence
of a compensation or restitution order.”

ent has been reached in which the presiding judge or magistrate before whom
did not participate, the prosecutor shall inform the court of the agreement. The
ecrimi® duty 10 confirm from the defendant whether there was indeed such an agreement between
our as thc(he Prosecutor, whether the defendant .actually admits the allegations in the charge to which
himmerl'"'-';aded guilty; and whether he entered into the agreement voluntarily and without undue

qr st contal
. pull stateme!

L riehts > 16 NO
d“;i.am that h°_|s ion
gelen - and inclusio

st DU
20" er the agreem
. o proceedings

1] " 8 - 3
influence- court confirms the above and is satisfied that the defendant is guilty of the offence to
¢

d guilty, the court shall convict the defendant on his plea of guilty, and shall award
tion to the victim in accordance with the term of the agreement.” It is in the aspect of
comPenS“:he victim that the ACJ Act makes interesting and similar provisions to section 365 of the
residing Judge or Magistrate is required to make an order that any money, asset or property
CPC. ﬂWF feiture under the plea bargain be transferred to and vest in the victim or his representative
bject 10 107 ropriate person.”® The law further places on the prosecutor the responsibility of ensuring
Nmyom;;:s}?s complied with, and section 270(13) of the Act makes it an offence punishable with
M ic alem of 7 years without an option of fine for any person to willfully and without just cause
Fmpnsoﬁr;obstruct such transfer to the victim of the crime to which the Defendant pleaded guilty. This
|n1;:iﬂ?on is novel and a commendable inclusion of restorative justice in our criminal justice system.
. Where a court convicts, the court shall consider the agreed sentence, and may impose that sentence
i decm appropriate, or impose either a less or heavier sentence.” If the court chooses to impose a
heavier sentence than that agreed, then the defendant has the right either to abide by the plea of guilty in
the agreement and agree to the heavier sentence, or to withdraw from the plea agreement in which case
te trial shall commence de novo before another Judge or Magistrate.”® Where the trial commences de
novo, the plea agreement or any admission made in it shall not be admissible in evidence.”

Ifthe court is of the opinion, however, that the defendant cannot be convicted of the offence, or
that the agreement is in conflict with the rights of the defendant to make representations to the prosecutor,
the court shall record a plea of not guilty in respect of such charge and order that the trial proceed.'®

From the above it clear that the provisions of section 270 of the ACJ Act is not only extensive
b't'u dso an elaborate incorporation of the concept of Plea Bargaining and restorative justice in the
f\lgﬁdan criminal justice system. Hence, one can safely say that presently the application of plea bargain
" Nigeria has statutory backing and that requires maximum implementation in the overall interest of
ifl;u lcountry. ﬂu? EFCC Act and ACJ Act are federal laws validly enacted by the National Ass.embly

¢t ACJLis a state law also enacted by the Lagos State House of Assembly in accordance with the

the ¢OF
wstitution t0

———

1
Stﬂxon 270
’jn% amgsa) ACJ Act.The order of restitution was well pronounced under section 365(2) of CPC, section 11 of Advanced Free

I‘ .
\f:sn ::70 (8171:\'(:0;1';\?:::11@ case of Martyns v COP
‘SQ’I' i ‘70“0) ACJ Act

'&‘u!un 20(12) ac Act

“ioga) (1) ACJ Act
‘§“honz;g(ll) Al Act
i\'cqi ] (1 ACJ Act

the Ngy; 3I)As ' Scction 4 (7) of Canstitution of the Federal Republic of Nigeria 1999 (as amended) on the legislative
s¢mbly and the State Hoses of Assemblies respectively
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¢ to all criminal trials of offences estap;, ;L

constituti Lo 17 Tt ] IC«'lbI 1
wstitutional provisions.'” The ACJ Actis apphl hable in the federal capital rntory A},th‘
-‘ﬁ*

Act of the National Assembly and other offences pums
while the ACJL is only applicable in the Lagos sltalcjs Cf:urésri.min

Section 2(1) 0 *J Act limits its apphcation 10 €11 SIEES B
Act of the .\'aliona: f'\.fishccn;\b.(lxj :mcd other oﬂ'crr:ccs PU“iSh“bIc in the Federal Capital Terriy,
Most Acts of the National Ass‘cmbl)' establishing offence
on the Federal High Coun.'”” although offences created by ‘h_‘f j
Act'™ are triable in the High Court of the State concerned'”’, this A s
an exception, and not the general rule. Itis thus submitted that Section 2(1) of the ACJ Act gjyes L";:,;i

a Federal application. More so. Section 494 of the ACJ Act defines “court” in the Act to include Fed.

Courts, the Magistrates’ Court and Federal Capital Te"i“,"y,mca Courls‘ pre§|ch over by [;
practitioners. Although by the use of the word “include™, the list1s not ex-hausm'c,_n IS certain thy :
would not necessarily include State High Courts or Magistrates’ Courts In the vanous Southery, cé
This submission is right in the light of the provision in Section 499 of the Act whfch vests only iy, .;,3_
Chicf Judge of the Federal High Court or of the Federal Capital Temtory or the President of the N,
Industrial Court the power to make rules of court generally for carrying into effect the purposes of s,
Act. The above authorities cannot make rules which State High Courts or Magistrates’ Courts wij
subject to. Thus. the Act applies only 1o courts subject to the supervision of the above authorities 43_*
case may be. namely, the Federal High Court, the National Industrial Court, the High Court of the (7
the Magistrates” Court of the FCT and the Area Courts of the FCT. '

It is interesting to note that the CPA ceases in its application to criminal trials before the Fegery
Courts. It is noteworthy that by virtue of Section 32(1) of the Federal High Court Act,'” the CPA zppfia:
in the Federal High Court wherever the Court may be sitting. However, this provision has lost its it
Section 2(1) of the ACJ Act which makes itself applicable 10 the Federal High Court. The Criziz
Procedure Laws of the various Southern states are still extant notwithstanding the fact that they ==
albeit domesticated versions of the CPA. Some states like Anambra and Ekiti states have enacted simil=
laws in 2010 and 2014 respectively. Other states are enjoined to follow suit either by way of domesticzi=
of ACJ Act or to amend same to suit the various peculiarities for effective administration of cr==z
justice.

al trials for offences CStablishey

5| L5F. e ge Ty, /.".i &
s vest exclusive jurisdiction over such gfr,
Robbery and Fircarms (Special py,, .~

i35

s Act oflhc National fﬁscmbl) .
U #

42 PROSECUTORIAL DISCRETION

The constitution of the federal Republic of Nigeria confers prosecutorial powers on the AL
General (A G) of the federation or a state.'” The respective Attorneys have power 1o institute, condxt
compound, take over and discontinue criminal proceedings in any court except a court Martial. Te
powers are exercisable by him in person or through officers in his department.'”® And in exereis
these prosecutorial powers, the AG’s shall have regard to public interest, the interest of justce and 2
need to prevent abuse of legal process.'” Therefore, his powers empower him to settle or compound =

1Gee section 2 ACJ Act E
1 For example, Section 20, Money Laundering (Prohibition) Ac ; o LA b
CAP N30, LFN 2003, vest exclusive jurisdiction over oﬂ'cn,ccs :;:2121 ',i,,'}i’fﬁ? ',:nmzf, h:"”““' Drug Law Enforce=

14 CAP R, LF 2004 n the Federal High Court.
" Ibid, Section 9

1% CAP F12, LFN 2004

15°Gee section 174 and 211 of the Constitution of the Federal Re
Federation and AG of a State respectively.

#]bid.

1bid.

. e ¥
public of Nigeria 1999 (as amended) for the powers o
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¢ or during trial. Nigerian la'ws recogqize the general prosecutorial discretion and in fact give

case befor ional flavor. Apart from its exceptions and caution in the discharge of this function, it is
3 consmumc AG of the federation or a state can use his discretion under the constitution to resolve
ucd' lh'mal matter by ADR. This may be by negotiation and settlement with the accused person/
any crimi” c preferably by initiating victim offender mediation or plea bargain."® The AG or any person
dcfcndanllgs Echalfcan therefore having regard to the facts and assessment of law decide to/ decide not
acl_mg.on roccedings of one or more counts, in respect of one or more accused persons, against a co-
10 InSl-ltUlng;n exchange for his/her evidence against the other conspirator, discontinue proceedings, or
con?plr:l ‘cvcn institute proceedings at all. "' This power must however be used with utmost diligence in
lr;:?pr:ﬁ’lic interest and inlcres'.t'of justice devoid o'f any abuse of office. For a proper prosecutorial
Jiscretion 10 be maxn.nall.y utilized a§ an ADR opuo.n, it bfecanes neces.sary for AG’s to promulgate
Jeat prQSCCUloria“l guidelines and policy and sentencing guidelines to guide law officers, accused and

o 11
the courts."

43Victim-0ffcndcr Mediation Programs and Family Group Conferencing

" Victim-Offender Mediation Programs (VOM) is mediation in criminal matters. It involves the
assistance of a trained mediator to facilitate discussions between the victim and offender. Both parties
are given the opportunity to express their feelings about the offence and an attempt is made to reach
agreement as (o what steps the offender can take to repair the harm. It is often used in minor criminal
cases of simple misdemeanor/ offences. Victim-Offender Mediation Programs was first practiced in
Ontario Canada in the early 1970s. It was developed and employed in the United States, United Kingdom
and some other parts of Europe in later decades. In some cases, restorative justice was applied to such
programs after they had been implemented.

Family Group Conferencing (FGC) has a wider circle of participants than VOM, adding people
connected to the primary parties, so as to be encompassing and to produce an all encompassing result
devoid of parental / guardian influence and advice or that of family, friend & professionals as a whole.
Thereby, it incorporates the above mentioned people on the parties’ part. FGC is most appropriately
used for juvenile cases due to the important role of the family in a juvenile offenders’ life. FGC is
incorporated in the New South Wales (Australia) under the 1997 young offenders Act, and in New
Zealand under the 1989 Children, Young persons and their Families Act. Both mechanism has enormous
benefit and can be adopted in Nigeria to compliment and strengthen the administration of justice.

14 COMMUNITY RESTORATIVE BOARDS

Community Restorative Boards also referred to as community Justice Committees in Canada is
“_er.efTal order panels in England and Wales. It comprises of a small group prepared by intensive
taining to condyct public face-to-face meetings with offenders, the victims and representative of the
::te_ Judges may sentence offender to participate; police may refer them before charging thf:m, or .they
Slali thgage O_UISide the legal system. Victims meet with the board and offender or submit a written
_ “Ment which is shared with the offender and the board. Board members discuss the nature and

Im . :
Pact of the offense with the offender. The discussion continues until they agree on a deadline and

\
D"ﬂsc

ligy
Pleg Ba,ga'il'%‘ Plea Bargain : The Law and Economics of Criminal Prosecution in Nigeria, paper presented at NAILS Roundtable on
i, Al S 19 April, 2012 pp.1.3

Presently, there a-rcl;lca Bargaining Imperative in Nigeria  p. 511

0 clear prosecutorial policies and guidelines for public prosccutions in Nigeria both at federal and state levels.
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ender documents progresg
specilic actions for the offender to take. Subscquently, lI‘](i(Z\ﬂ;:ompliancc report to the (:(r)]uc'ltJ
agreement. Afier the deadline passes. the board sll‘f::osil
ending the board’s involvement and the court or poit iy
of the ACJ Act provides for the arrangements for comm

Ifiy;

M,
. r v
jve action on such report. SCC“Ons (pﬁl"&
ervice which its primary ajm g o rejn:q"w‘
“ry,

3

principle of the ACJ Act.

4.5  TRADITIONAL DISPUTE RESOLUTION N{ECHAB”Irzime of disputeresql
Traditional dispute resolution mechanisms are mdlgenouS_P . iliat: Ulionj M
L . . ; , f mediation, reconciliation ap( S R
Nigerian communities. They are basically in lhc_ form ol m¢ sty it bysto ome (i,
arbitration although not called these names.""” Prior to col.0'111a.|sm, eral BN e S OFC‘fSTOma;}.
criminal law operated in various parts of African communities in gefnd i regl t'la i Particyly,
Disagreements, conflicts and or disputes which arose as a result 0 \ om X a 1on.s,‘ comp
transactions and socio- political devclopments are usually fe_5°]‘_’ed throug Hssl?lme traditiong)
resolution processes available in the pre-colonial institutional justice 5}’51f3f_n- ence', dlsputes Such g
matrimonial/marital disputes, commercial disputes, land and boundary qlSPUteS, chu_eftamcy Matlery
misdemeanor, felony and even some criminal acts are resolved by the a§31stance.of third party Neuly|
usually elders or chiefs of the various Nigerian communities who are vasft in the n'a'tlve la\fvs and
of the people with the active participation of the parties through an organized tra}d.ltlonal .dxspute resolutioy
mechanisms in existence before the creation of the formal courts."® The tra(.imonal dispute resolution
system basically regulates certain standards of behaviour and prescribes punishments for theijr breachiy
order to maintain decency, public peace and tranquility in the community.'” It must be noted that the
traditional justice system places more emphasis on restoration of peace, reconciliation and social harmony
rather than strict application of penal laws obtainable in the formal courts system.!'8
The practice is that feuding members in a community take their disputes voluntarily to family
or kindred heads, elders, prominent leaders in the communities and traditional rulers as independent
arbiters for settlement. These arbiters are often selected ad hoc with the primary aim of restoring harmony
by resolving the disputes. The parties usually accept the decisions of these respected elders and chiefs
who sit as native tribunals because they derive their authority from the custom and traditi

erCia]
Spute

traditiom

on of the

"BChukwuemeire A 1. “Arbitration and Human Rights in Africa” p.109
""“Daibu A. A. ~Application of the Rules of Natural Justice in

: - A. ™ Customary Arbitration in Nigeria: A Review of the Extant Jl.l-dlClal
Parameters and the Need for Paradigm Shift” Journal of Sustainable Development Law and Policy, Afe Babalola University (2013) vl
6 No.1pp. 200-201: Ifeolu J. K. Appreciating Criminal Law in Nigeria, p. 6; Oba A A."Juju Oath in Customary Arbitration and thair
Legal Validity in Nigerian Courts™ Journal of African Law (2008) vol. 52 No. pp. 140 -142

""The mcthods of resolving disputes include Customary arbitration, Negoliation, Mediation, Conciliation, Oath taking, Divination.2d
Tnal by ordeal among others. See Emiola A., The Principles of Af;

rican Customary Law, Pp. 51-73; Ezejiofor G. The Law of/\Fbi"“UOI"
in Nigeria pp. 27-29; Camara F. K. and Cisse A. “Arbilration and Mediation in Black African Cultures” Arbitration Review (2009]‘."
2 p. 285; Elias T.O. The Nature of African law, pp. 2 12; Agu v. lkewib 3854l

¢ (1991) 4 SCNJ 56 a1 p. 78 or (1991) 3 NWLR (pt. 180
417: Onyege v Ebere (2004) 6 SCNJ 126 at 143,
"Daibu A. A. and AbdulraufL. A, * Challenges of the P
Customary Arbitration and Their Legal Validity in Nj
Development and prospects’ pp. 1-40.
"feolu J. K. Apprccialin(;j_z Cri\r'\n’{n;l Lal\;' in Nié;cria. pp.3, 6. "
H*Akanbi M-M. = Contending Without Being ontentious : Arbitration, Arbitrators Ang Arbtrability” Being the 152% UnV™
llonn Inaugural Lecture Delivered at the University of larin Auditorium on 13 November, 2014, p.:?;’Dicngi «Cultural I\Xrbrﬁ;'i‘m

Alternative Dispute Resolution™ African Journal of Business ang Law isscA.”
and Mediation in Black African Culiures” p. 285, (2008) vol.2 No. I pp. 46 ;Camara F. K. and Ciss¢

ractice of Customa

wpyig Oathin
X ry Arbitration in Nigeria” p. 106; Oba A. A. "Jul 0
genan Cours™ PP.

S0 in Nigend
139-158;0luduro O. ‘customary arbitration i M
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anity which arc accepled by n.1cnlnbcrs of the communities as binding "' The modern ADR
mm;‘;ni‘""s such as Mediation, Negotiation, and Conciliation among others are similar to the traditional
1anis T . . . e S
mcfcsofmoh,mg dl_SpL“LS in vmuall.y.all the pre colonial cqmmgmhcs that made up of Nigeria although
Jlled these specific names. Traditional disputes resolution like customary arbitration can properly
not €

sed because of its simplicity and mutuality to solve the numerous challenges facing the Nigerian
Y al justice system as it is cheaper and faster.
Cnmln

pROSPECTS AND CHALLENGES OFADR IN THE NIGERIANCRIMINAL JUSTICE

SYSTEM

[t is obvious that all innovations and concepts are characterized with their pros and cons, ADR
< not an exception. Therefore, it becomes apparent for one to briefly highlight some of the possible
lrospcd and challenges of the application of ADR in the Nigerian criminal justice system. The advantages
gr prospects of ADR over litigation/prosecution of criminal cases are inexhaustible and include the

following:

I. It saves time: This is one of the most important advantages of ADR over litigation as the
supreme court of Nigeria via its statistics for the year 1999 — 200420 provides this table

YEAR LAND CASES OTHER CIVIL MATTERS CRIMINAL MATTERS
1999 13-16 years 13-18 years 8 years

2000 18 years 11 — 7 years 7 -3 years

2001 19 -4 years 12 - 6 years 9 — 9 years

2002 21 -5 years 11 -3 years 12 -2 years

2003 15 years 14 — 2 years 9 -5 years

2004 21 -7 years 15 -5 years 12 - 5 years

(Source: Supreme Court of Nigeria 1999-2004 Statistics)

By the above table it took an average of 18 years (from year of commencement) to finalize land cases
and about14 years (from year of commencement) to finalize criminal cases. !

Issues emanating from this analysis are:
What is the value of a judgment that comes after eighteen (1 8) years of robust advocacy especially
when some of the parties or vital witnesses may have died or interest may have changed.

“‘-k

In

Alanh -
Lth"’"b' MM, Abdulraul L. A. and Daibu A. A. “Customary Arbitration in Nigeria: A Review of the Extant Judicial Parameters and
" ;ff: for Paradigm Shift"p.201.
“"/.13?, gfc" university of Nigeria: "alternative dispute resolution 1" available at htip:/Avww.nou.edu ne\WWOUNOCL/pdf/laws/
" Ibig Azod“PUlc%zoi-pdl’acccsscd on 25th march,2015.
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ment after dissipating so much cmotiop, lime
about two decades and judgment ﬁna”y Com:v;.),h

rJ

What also is the real value of such judg
resources and energy going to court for
years after '

2.ITIS COSTEFFECTIVE: ADR processes arc usually less expensive than l“'l:’a“OH-Thusis o
, {ac : sl Ily retain counsels who normally charge i i

on the fact that parties to court procecdings usually last for a longer durat igh e
. v s S . - i r
theit retainership. More importantly, because litigation span ([)_r S af arb'tmmn and crcfor
involves more cost to the parties than ADR while 1n /\DB Orl e pl ‘r ech : mlf’.r aPpoint, cr"
conduct arbitration cffectively and quickly without the involvement ol technicalitics g | ¥

| ration cf ’deny
associated with litigation,'?’

3. Itis less formal

d, It operates a flexible procedure. :

S It preserves, promole and protect future rclalionshlp'

6. It is party controlled and reveals the truc causcs of disputes.

T It allows for the selection of experts decision process.

The challenges of the application of ADR in the Nigerian criminal justice system
includes;

1. It may not be useful when the determination of constitutional questions is involved.

2. It cannot be used in most capital/ murder cases in Nigeria.

3. Nigerian laws have not specifically provided for the use of ADR in our criminal Justice systep
until the recent innovations.

4, It may not develop Nigeria judicial precedent / Decisions

L8

Crime perpetration may be encouraged due to the general attitude of offenders.

6. REFORMING LEGAL AND INSTITUTIONAL FRAMEWORKS FOR EFFECTIVE
APPLICATION OF ADR IN ADMINISTRATION CRIMINAL JUSTICE IN NIGERIA
The application of ADR to our criminal justice system will no doubt be of immense benefitb
the parties and the society. ADR mechanisms promote restorative justice by ensuring that the victin(
of crime, the offender and the state participate actively in resolving the aftermath of crime. The victin
is reconciled with the offender and repatriated and or reasonably compensated while the offender isals0
rchabilitated/ reintegrated back into the society. This will save the state a lot of needless dissipation of
state resources on full trial. ADR mechanisms will save time and cost of the parties and the court T‘h“5
necessary reforms of some institutional and legal frame work are necessary for effective and efficie
implementation of mechanism in the Nigerian criminal justice system. The appropriate insliFuuan
needed in crime prevention, management as well as effective application of ADR in the Niger
criminal justice system are majorly the Nigeria police force, the judiciary, the Nigerian prison servict

: . 4
court annexed ADR/Multidoor Court house and organized community ADR Structure. They are herew
considered along with some suggested reforms.

" 1bid
w2 egiofor G ‘the law of arbitration in Nigeria® Longman Nigeria ple,lagos, 1997
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Nigeria police foree is an importance sector in the Nigeri
el L:d with the responsibility of the maintenance of law, orde

6. ddle . r.and public safely inaccordance

e jons of the constitution and such other laws as may be preseribod by an Act of the
- p R .

(iA;scnlb])’- 12¢ The Police Act ' is one of such Act of the National Assembly which deals with

*““Gnﬂ. . function, organimlign, admir.lislra'lion apd responsibilities of the Police force. The primary
e s, he police is prevention of crime, investigation and apprehension of offender. preservation

s D“rdcr protection of life and property and enforcement of laws, 1
TT[]jcop Iic,tC e pcrfol’m_ such military duties wilhin or outside Nigeria as may be required by
ed quthority.'?” The police also conduct prosecution olisomc criminal cases in courts'?* subject
| < constitutional power of the Alto_mey General of the Federation or states as (he case may be.'?
onlytoth ay that the law places a lot of important role on the police in the administration of criminal
Suﬂ_'lws w:,e);cr The situation of the Nigerian police stations reveals that the various cells are small
justice: Horowdeh’ where toilets and bathing facilities exist, there function are inhibited by lack of
and oVC‘::ler supply; means of communications such as telephones, radio and transport are inadequate
;%u:{jome cases, non-existent; basics such as stationary and office furniture and equipment are lacking.

13

an criminal justice system. The

conS(ilu

For the Nigerian police to perform their roles effectively, it must be properly funded with
competent personnel with requisite know];dge of conflict F?SO[UUOH anq ADR mechz'misms and modern
ndgets/ facilities efc. the pohcie must shift from paramilitary operations, repression of the helpless
civilian populace and the exercise of force but and act as community service in its functions as crime
prevention, detection and invest gatlon'. = o . o
6.2 The judiciary is made of the courts in Nigeria. The courts as an important institution of government
are constitutionally vested with the responsibility of settling disputes and matters between individual
interests which extends to the determination of any question as to the civil rights and obl; gations of such
individual. ™ In criminal trials only a court of competent jurisdiction can determine the guilt or otherwise
ofanaccused. Thus the judiciary must also be well funded with not only competent but also committed
ad dedicated judicial and supporting personel, sufficient infrastructure facilities, office equipments
and fumiture and transport facilities in the aver all interest of the society. This reduce congestion of
cases, prison congestion and delayed in the administration of justice which and restore public confidence
inthe judicial system. ' Also the various provisions of rules of courts and some other statutes on ADR
must be strengthened properly utilized. Judicial officers, prosecutors, legal practitioners and other
Szkeholders must also be encouraged to develop themselves on the use and benefits of ADR mechanisms
eriminal trials by attending seminars, workshops and private research.

. Furthermore, since the main aim of the promulgation of the ACJ Act ensure efficient management
O riminal justice institutions, speedy dispensation of justice, protection of the society from crime and
———

\.'& P
o SeClions 214(1), (2)and 215 (3) of the constitution of the federal republic of Nigeria, 1999 (as amended)

Olice Ag(, Cap. P 359 i iperi
| j:;-‘mm ot Pofis k;tvs of the Federation of Nigeria, 1990.

"ctiog 23 po ' i

Stion i;4P:|1dcc Act, the police cannot howeyer conducl prosecution in the court material. see the Armed Forces Acl.
Ko ang g 211 of the constitution of the federal republic of Nigeria 1999(as amended)

I, 285, gbue (eds) 1 1uman Rights and Administration of Nails Rescarch Serics no. 11991 p.284.

ll."’) Rcz(i(rgcuti:_.hflcons‘iwliOH of the Federal Republic of Nigeria 1999 (as amended). Sce also Opl;la C., The Judiciary of the

‘ \,.'i“‘ﬂﬂhu, Vand"'[(;:“ T:‘aylor Memorial Lecture, FFaculty of Law, Univgrsuy_ of Lagos, Lagos 1993 - .[; la A. *Politics of the
e i o erbilt ‘ The Challenge of Law Reform (Princeton University Press)pp.4-5 quolcdmm OPO,OIQW'

Advanced Legal Studies, University of Lagos Campus, Lagos between 10® and 13 of may, ’
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protection of the rights and interests of the suspeet, the defendant, and the victim in (he Nigerig i,
s need to appoint more Judges and prosecutors with substantial knowledge of ADR procegge.. in;,- e
11 1 . - ~ wwale I ALY e . rl I .
litigation otherwise the intent of the Act for speedy and accelerated trial may not sce (he light of | Ting|
(= ]c
a

6.3 The Nigeria prison service is the body charged with the administration of prisone in N o
The prison service is take custody of persons apprehended in connections with criming| ;nc[ivilicslg‘ 7
when suspects arc arrested and detained at a police station, the duration ol such detentiop i rcu' 111\'
by the constitutional provisions on right to personal liberty." The Nigerian prison is regulateq b;u ot
Acts."* It has the responsibility of ensuring the safe custody of offenders and persons n'.-nm'mdcd'ir]:rt]hgo‘11
custody, identification of the causes of their anti-social behavior with a view 1o reformip,, the ¥
become law - abiding citizens of a free society, training of offenders towards their eventual rch;hilil:[]' -
on discharge, and generation of funds for the government through prisons farms and inclusmcsua]]l3
Therefore, to achieve a proper application of ADR in criminal justice, there is need for a prison eye,.
devoid of insufTicient funding, poor and dilapidated infrastructures, unmotivated stafl. ov
and conscquent gross human rights violation.

O Systen
Crerowdip

6.4  COURT ANNEXED ADR MULTI DOOR COURT HOUSE

The multi-door courthouse originated from the USA and which is now found in Nigeia bu
restricted to civil matiers, thereby giving credence to the establishment of the Lagos multi-door Courthoyg,
(LMDC). "

The Lagos Multi-door courthouse (LMDC) is the first court connected ADR centre in Afica,
was cstablished on 11" June, 2002 as an ADR window. The abundant benefits and progress the LMD
has recorded in amicable scttlement of civil disputes has prompted call for its use in criminal mattersjy
order 1o enlarge resources for justice by providing enhanced, timely, cost-cfTective and user friendly
access 1o justice ranging from plea bargaining, prosecutorial discretion, restorative justice, victim-offender
mediation, family group conferencing, community restoration boards windows and any other applicable
ADR windows well structured and applied with adequate and sufficient prosccutorial and sentencing
guidelines, policies and reforms into Nigeria Criminal Law.

7. CONCLUSION

Most Nigerian legislations regulating criminal justice are obsolete and could not meet the
contemporary nceds of our time; they therefore, require radical review and for Nigeria to cvolve in the
same manner as USA, UK, Australia and India etc. that have sufficiently adopted the use of ADR
mechanism into their criminal justice system. Nigeria must shift from the conventional retributive justice
system and transform itself in accordance with the principles of restorative justice via informal ADR
mechanisms like mediation, victim offenders mediation, family group conferencing, sentencing circle,
plea bargaining, arbitration and traditional or indigenous practices appropriale for the resolution of

MGection 1(1-2) ACJ Acl.

MSection 35(1)(a)of the constitution of the federal republic of Nigerin, 1999(as nmended).

NeC AP 3606. laws of the federation of Nigeria, 1990, .
"TNiperin prison service, annunl report 1984 al p.5.see facts about Nigerla prison system penal reform cducation series “SU:r'
prisoners rehabihtation and welfare action (PRAWA) 1999 p 8 and | faturoti T.0. “Nigerian prisoners and the [luman Rights Camp=:*
Some Challenges’ in Ajumo(ed). Nigerian Current Law Review Nigeria Institute of Advanced Legal Studies. 1994 p 73-
mAina K. ‘Alternative Dispute Resolution: Principles and Practice’ Conference Paper Presented at the 23¢ Advance
Practice and Procedure Organization by the Nigeria Institute of Advanced Legal Studics, University of Lagos Campus. Ako
on 37-14* October 2003, e

J Cours®
La-Las®
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V’

(o factlitalc conciliation and redress for victims. The application of ADR as alternative or
%) [§

4 i ihe c(mvc.nt‘io.nal coun‘syslcm in the Nigeria criminal Justice system will not only
pplen” chnicality and rigidity ol the current system but also ensure efficient and responsive avenue
use l_hL : (he hitherto suffering of the victims of crime, the offender and the community. This will

jmeliordt for the challenges in the administration of justice and restore conﬁdcncc- QillL:C the
«e the defence and the victim are actively involved. k

W . acca
~cution; .. . —r .
\sccu]hc cnactment of the Admimistration of Criminal Justice Act. 201 Sand the Administration of

o) Justice Laws 2010, 2011 and 201.4 for Anambra, Lagos and Ekiti states respectively with
Crim! {innovations for speedy disposal of criminal cases are commendable. It is hope that the laudable
mﬂ:ions of the laws will achieve their purposes through proper implementation.

¥ : - b T

There is need 1.0. appoint more Ju-d.g.CS/_]U.\IICCS,'magISlTEIICI!S. diligent prosecutors and equip
- igalors with provision of modem facilities for efficient, effective and accclerated trial of criminal
inv

s, Further, the National Asscmbly should sce the need to make necessary amendments to accomplish
cﬂ_ .

e desired intent of the Act, namely, to ensure that administration of criminal Justice in Nigeria promotes .

[licicnt management ofcn'minfll justice insltilutions, :v.pecdy dispensation of justice, protection of the
wciety from crime and protection of the rights aqd interests of the suspect, the defendant, and the
;1'c“'m, There is the urgent need to make regulations or guideline for the exercise of prosecutorial
giscretion and sentencing in respect of plea bargain at both the federal and state levels to avoid any form
of abuse

Also, the States Houses of Assembly in Nigeria need to strengthens the ACJ Act by domesticating
ame or enacting their own laws with the Act as a model. This will unify the administration of criminal
justice in Nigeria or in the alternative, the constitution should be amended to make rules of criminal
procedure an item in exclusive legislative list in part I of the 2" schedule to the constitution and gain
gencral applicability like Evidence Act, 2011. This will save the country from multiplicity of the laws
rgulating criminal Justice System in Nigeria to achieve certainty and put the administration of criminal
system in Nigeria beyond par adventure.
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