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ABSTRACT

Public-Private Partnerships (PPPs), being a measure through which
private companies collaborate with the public sector to develop
and manage complex infrastructure prograninies and services,
are increasingly being used throughout the world as a solution to
address serious infrastructure deficit. In most developing countries
such as Ghana, investment in public infrastructure has not matched
the increasing need of the population. As a result, underinvestment
in critical infrastructures such as road transportation, electricity,
housing, water and sanitation among others has posed a serious
challenge to the government in its quest for development. The World
Bank has estimated that for Ghana to fill its infrastructure gaps,
the country needs over-US$1.5 billion annually for the next ten
years in various sectors of the economy. The investment required
exceeds government total revenues available in the short tern.
Ghana has therefore recently adopted the PPP initiative to develop
and maintain ageing infrastructure. This paper examines the legal
and regulatory framework for PPPs in Ghana and argues that the

present legal and regulatory regime governing PPPs in Ghana are
not enough to ensure a successful PPP programme.
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An Examination of the legal and Re
e gulatory Framework fo _
r Public-Private 5
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Partnership (PPP) Initiative in Ghana

1.0 INTRODUCTION

Since Ghana attained independence in 1957, the responsibility
of providing both social and economic infrastructure for the
citizens has mainly been that of the government.” Government
became the main financier of the entire public infrastructure. In
the early 1980’s, the country faced a serious challenge to fund
its public infrastructure as a result of dwindling revenues,
which led the country to adopt the International Monetary
Fund (IMF) and the World Bank Structural Adjustment

Programme.”

Currently, Ghana’s infrastructure development is relatively
th in qualitative and quantitative terms, in spite
g economic wealth” Investment in public
cent times, has not matched the increasing
tion. The nation’s railway network,
glect before it is currently being
on. Underinvestment in road

transportation, electricity, housing, water and sanitation has

posed a serious challenge to the government in its quest for
World Bank has estimated that for Ghana

poor, bo
of its growin
infrastructure in re
need of the popula
had suffered serious n€
given government attenti

development. The

7, 1960, 1969 and 1979
pfrastructure Anancing in Ghana. <http://

2012~policy/755-puhhc»pm'n(c-panm,.
na htm>(LAccessed on 13th November,

23 See the Ghana Constitutions of 195 f
24 See Public-Private partnership A ne¥ strategy of i
WWW-ghanabizmedm,com/ghanablzmcdia/auggst g
ﬁhip--a-new-strategy-nf-infrastruclurc—hnancmg in-gha

2013).

25 Treading a public pri
2media/july-2011-po
Accessed on 09 November

work< hup'//www.glmnablzmedu.cum/ghambi-

rship path that
vate partaers s P lic-privale-partm-rship-palh that-works. htmi>(.

licy/364-!readingva-pub
2013).
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country needs over US§1 5
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g in various scctors of the
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to fill 1
for the next ten year

billion annually
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cconomy.”

d Bank’s commitment to devcloping

As part of the Worl
d an intcrest

‘nfrastructure, the Bank approve
Ghana to revolutionise

h the new Public-Private

Ghanaian
free credit of US$30 million for

infrastructure development throug
Partnership (PPP) initiative.” This support from the World
Bank is aimed at closing the funding gap and leveraging
private sector investment from 2012-2016.% In order to
give effect to the provisions of Article 36 (2) (b) of the 1992
Ghanaian Constitution,29 which gives private individuals the
right to participate in economic activities, the goixernmcnt,
after a wider consultation established the Public Investment
I)ivisi'on (PID) within the Ministry of Finance and Economic
.Planmng to regulate private sector participation in public
infrastructure delivery.® This was part of th : 'p nt
support to bolstcrprivatesectorpartifi ~O' . C govcmmtﬂ‘
development through the PPP initiaﬁv}:\txon ininfrastructur®
Attempts at formalising ‘the Public p

process in Ghana and egt rivate Partnership®

"'] ! y . .
é bllshmg a solid framework started

.

26 See ()
g shana-ppp p
i Trojects
ject?flang ¢ < =hnp//w
27 . N"":" 3’1:;:‘;“;::3;:" on 1th N"‘}vmlut‘:\;’llwm'("m"k""WI""J('\‘.ls/l'l2"'%0'./;4! ma-ppp Pt
p "’,Pt" ' b AR
WWW. : 0 Mobiljye
h!mbl(n:detnghana,mm/ncmllﬂ('.;'llrc Private Investment for Ghana' : /!
.28 i ceessed on 1)th Novem! hlﬁ/”"rw-hmu . 7GRN Infrastructure. <0 |
thid, November, 201 3) "m”""p“’."’“‘luxlnuhilin"l‘ri\'.nc nvest

29 See cwww, K

! vw.patlirment ok e

30 See <http://www.mof B> fOr the ful] texy of y1ye
e ',""89"'811/&!)0:;:101,,,‘5"‘ e constitution,

>( Accesse
ceessed on )8 the November, 13).
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with the then Ministry for Private <o
in 2003.31 As a result (z/f a SCriJ;VE;LC(:::‘]’t;“[());Z"IO;;‘)’:H trnt
stakeholders, a policy document titled "P(.)Iicv (juidcv?\f:‘: h:
the Implementation of Public-Private Partncr;hips ing:;r::f,
was approved by the cabinet in 2004.” o

However, the guidelines were not fully operational, thereby
denying the private sector the impetus of participating in
national development. In the Late President John Atta-Mills
administration, the initiative was resurrected, culminating in
the launch of another national policy document for PPPs.”
On 3rd June 2011, the government adopted the National

Policy framework for PPPs in Ghana to provide a guide in the

meantime for PPPs. A minister of State in charge of PPP was

also appointed at the Presidency.
The Public-Private Partnership Bill is currently before the

country’s legislature and when passcd, 11 |
as detailed legal framework for Public Private Partnership

programme in the former Gold Coast.™ While in Ghana and
several other countries, the strategy of government has shifted

ssed, it is intended to serve

! 1 ~ 3 .

ince ea 0K h Administration of President Kufuor, a whole minisiy wan < atahdishe ,

W oy o Nalonal

% ‘ Since early 2000, und': . c:m with the aim of facilitating public private Coaperation in nationd
for private sector deve opm

lly integrate and position both the public

mu‘mlm-cl 1o officia
wouess In fact, the prive

df’l\elupmem
In the 2004 PPP policy gutc:rl e
i i WHTIE
-and private sectors in devel ‘", o ogtinct

< 1 i te
engi neofgmwlh 10 indicate Py In G

YHINS 7
GhanaHomePage/tcatt

3 ohpflY=4
"‘&/lﬂih' hlll C htp W maolep gos ’(‘h
Ghana Public Pnvate

gt -
w on 18th November

fop was p-nhwn.f as Gharas

TRl
ines. | e W

hana Retneved from < hitp //www ghanaweb com

s m(c‘!!‘l'l‘ on 1Kl Nowe mber. 201 3;

2g=news/0607 13> tac

2013).
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PPP 1s considered as
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4 viable alternative ol infrastructyre
financing.™
At the opening ceremony of the 2013 Annual Ha? r (‘m‘\tk"rv:t-\,\
held in Ho, Ghana, the Honourable Chief Justice of Ghana
Mrs Justice Georgina Wood reiterated the importance o
having a standard legal framework for PPPs in Ghana ™ A:
the conference with the theme titled “I'ie Role of the [egil
Profession in Developing Public Private Partnership Regulalory
Framework for National Development,” the Chicf Justice posited
as follows:
There are a plethora of laws with PPP impact in Ghano
though most are uncoordinated. The uncertainty 0!
the legal regime for PPPs in Ghana results not only
in inconsistent approaches to the participation o
the p‘rivate sector in the delivery of PPPs, but it also
PPP projects i ! “ ate sector partners to participate
151 Ghana,

She further uy
INe T urped | |
| ped l"WYOl'H o fm'p,(? a radical change in thet

g

35 fg;!i;ﬁdil‘;g 4 public privage
S Nwww ghanably i edis i worky
vate-partnership. pag f"‘*‘_d_ia.xmn/glmnmlmmmlm/)“l, " _
36 See Cf s P P“-r",“"‘\")‘vmka,lnlnl‘. Y2011 poli YA treading a publt |
' ﬁ"’”““"’“’“ﬂlﬂ]/ﬁ seal for public. priv

Partnership path gy

AR
rartnership. <hitp www moder
Public privare pahtml s Acvessed o
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traditional focus and that for lawyvrs' to play their active roles
. \ At 'Q WO B L o P
in the nation’s dLVLlopmcnt, they should understand the

interplay between fi . - ok B
interpla finance, cconomics, project financing and

execytion, as well as the prevailing needs of the society. She
stated thus:

Consequently, legal instruction must not continue to focus
solely or purely on the traditional law subjects, legal rules,
statutes and decided cases only, but rather begin to bring to the
fore, the cconomic, political, financial and social underpinnings
that make the legal rules and principles more relevant to
society. It is only then that lawyers will begin to be at ease
with specialised legal documents including PPP Concession
Agreements that they might be tempted to consider far too
technical for their comprehension. In this regard, there is the

need for lawyers to again acquaint themselves with the rules,

customs and practices of international trade and finance.

She posited that because of the complex nature of P.I’P
arrangements, offective drafting of a sound Com.prchensxvc
legal frame;/vork will require high.ly accomplnshcd“ legal
expertise with adequate understanding of both general and

if1 wning PPPs.
sector-specific laws governing

at PPP is not a recent phvnmm.'nnn In

in 2006; the Ghana Water (‘.nmpa‘ny
d a 5-year management contract with
ther projects being undertaken

It must be stated th
Ghana, for example
Limited (GWCL) sig"¢

ua Vitens Rand. There are o
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ol in the pipeline” Tlowevg,

o PPPs that arc still 1 [ P ¢ver,
“Y( " 1/ . ,‘ )(

and m,;;()tl.ltums
proved somehow difficult becange

under th | iy
ults were mixed tween the parties
result: ,
the PPP transaction have
of the lack of a clear legal
govern these types of often comp

and regulatory framework that wi))
lex and transactions.

2.0 SECTOR LEVEL ANALYSIS OF INFRASTRUCTURE

DEVELOPMENT IN GHANA

Attempt is made here to briefly examine the level of
infrastructure development in Ghana in various sectors of the

economy.

21  Transportation Sector
2.1.1 Road Transportation

Ghana has a total road network of 66,200 km, out of which
:%Z;)g km are urban roads, 42,192 km are feederl roads, while
thé couknTr ;rics f;)trmtrux;k .roads.38 Although transportation in
however shows a rre atively ‘.mderdeveloped, the country
for foreign inv; t g eéﬁg}?f)tentxal and a strong environment

estment.™ The network of roa ds is considered

——

37 For mmple th
» the SunonAsog
fifieen per ¢ ogli Power Plant, a tvn: : ¢
[;c ent of the tota) "eﬂricity ypical PPP project which is expected 1o product

en
38 5(’! y ¢ ;
Ghana lnvfrastruc!ure'Plans. ’-hng nerated in the country (200 megawatts of power).

. Structure, <1/ A ,
39 See Gh:ngdfgéﬁ:;t“@,°", 19th Nov::nb:‘gg';gorq”gm"gh/ CG2012/userfiles/file/ghana_in'™
: ki 2 7 g y ; ¥ rucmre e rr 4 2
. itor-Interna llonal{yjmlcb:mkp_ol Ql 2013 “,h“l’:”“’ww.markl ‘ SRSt B
5. .- St nfrastructure.o1 .- etresearch.com/Business
: e € Ql*/259334/.>(accessed on 18th Nos embe?
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integation. * Nev crtheless, the !\\l\\i\'\’z; f ?,“: :
congested as a result of heavy tr.\r'ri\“ \\:\ 4\ L ’
road & constdered to be MY S o the ene

SLE o> n e e

L G
. N good condition © Some et
roads linking the capital city to the rest o the

und&‘r COllStruCthl\ t‘\‘r [I\\VR‘ :h\‘(n Qr\ vears z-\\‘ 0 SN Y "~

LS, T« N

RS Sy e .
\\‘\ ..... L ;: \:

CC)n\Phtl‘\.i \ill\\ to resources constramt < How P
pml‘ !b‘ g‘r\.\ t\_\ }K\‘ tt\i t\‘ 111\‘ R\‘IS&\ ’:\\\\t \\:\‘K\ \\: \‘:: \;\ -45_\‘\\ 5 \‘ ,:‘“

in the country. No doubt, in order for Ghana to meet the

requirements tor economic growth, Urban, Highwavs and

feeder roads in the country must receive urgent attenzon

B L L

2.1.2 Rail Transportation

Ghana's total railways network spans about L30Rm The
rail network links the Capital city of Accra-Kumas:- Taorad:
and has really helped 1n the transportatton of C\‘:?t:‘.‘,\ ::chjs
for export.*‘As the largcst pmduc\‘r Of COCOR It NG Worl
the railroad is considered to have a s‘-:w:j.-; ettect o':~ OO
production and distribution.* C urrently, kj‘han:! -:.z ~\ \'1:‘
is partially operational because of lqts ot old m 1\;\ ‘:; \“\\
be rehabilitated and upgraded. This portends negative e

l iung, S . wiil certamy
on the development of the minng sector and w

See Ghana Infrastructure Plans supe D e cumm ghv ey A g

sLra Y . -
See Updat road wiras Qeh Novembey, N
5 4 mg. A“‘" ucture hemd 4 Acuessed oo t™A
our-road -infrasiruc
‘ is rich in Loced, bauxs opeent 1 Ghaaas -

3 . "“i‘)t i wwat N
ion Infrastructurs © oxh November. U

07 homi. >(accessed 08 :

e et D EWIN
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not support the development of the country “”?S'P;; 0l
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{
sector.® In order to fully open up the U);“m{ .f(\)ll‘ L{:-(I).,h()r_mc
development, the government has C()fml% Lj‘CL fcw‘a 1 Iftal.ln;
and modernising the road networks in the Wcstun ’fegl()n,
In 2010, a contract worth US$6-bi|lion was mgm—id With the
Chinese National Machinery Import and l:xport: Corpo({ation
(CMC) for the construction and upgrading of réllroadslm the
country.” When completed, the rail network is expeczted o
link central business districts with other parts of the country
and also to provide easy transportation of containers and

petroleum products from the oil and mining regions to the
ports of Tema and Takoradi.*?

2.1.3 Maritime and Inland Water Transportation

Ghana’s busiest seaports located at Tema and Takoradi are

recently equipped and upgraded to provide services to both
the local and international tra

there have been Serious con

which are gradually beco
developme

gestions and capacity constraint

. ming impediments to further
ntin that sector There are usually long queuc
of vessels waiting berth due to limjteq facilities available t0

45 Oil wagy discovered in Commercia| quantity in ¢
46  See 2}62;1 signs railway contract with Ch
news 77/l/ghan.1-signs-rnilw “C o
benzuu), » ay-contract-w

Sece Infraslruc”ttue “

_I'rans pOrtati
Wh)’"ghﬂna/inrfms(vmc Portation ‘i, Ghana,

2013), “" e/ ""“SP‘"‘la”On-infmst

hana in 2007,

/
. ) e hana.conV
mese firm, « hnp://www.mu(h‘l”"'h"gwcnr
. (
ilh—clmwsc-ﬁrm.htmi>.(ilC“‘5~‘"d il

o in-ghand/
< hltp://www.glpcglmn;\_cnm/m\:cat-m g

,,nl)(‘f.
et s i ructure.htmls. (Accessed on 19th Nover
S¢¢ Ghana Infeastructure plap,

|
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decongest the ports. This may ex
attacks by the pirates. The

Y ~ . - . . ' N R
Pose the vessels to potential

oy

olta Lake is also an important

- means of transportation in Ghana. Over the vears, it has
jor sou E tr. ' ] and aoricul

a map Ice of transporting petroleum and agricu

products as well as passengers. However, the lake suffers from

volatile ecological conditions and obsolete equipment ©* The

i i

govemment 1s carrying out expansion and the development

of a multimodal transportation svstem on the Volta Lake.
As a result of increasing demand, ports in Ghana are now
being congested. For example, the Port of Tema has a container
handling capacity of around 375,000 annually. However, as
a result of increasing demand; the port has been handling

about 420,000 containers. The congestion problem needs to
be addressed in order to increase efficiency In its operauons.”

2.1.4 Aviation Sector

Ghana's international airport (Kotoka lnterfadonai‘ . "'\::;
is a host to most international airlines that fly re.gmar._\ 1;
the country. The airport connects Ghana to Africa a.na-‘-‘;
rest of the ‘;vorld. KIA is one of the leading axrpofts‘ in ;;b
Saharan with high international safety standards. In ,

country mbar ilitats 1 e sS1on
the ed on rehabilitation and upan‘ﬁ
. o y h hkas brc:)ught about refurbishment of the
' hic
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facilitics at both the international and the domestic termiy .
( ‘ C 1 ¢ i o !
This has greatly increased the capacity of the airport toatse,,;

to both travellers and cargoes with dispatch. However, ¢,
Ghana to be able to cope with the global economic trend th,
is still the need to expand and build more airports in the [igh:

of the oil discovery in the country.

2.2 Water and Sanitation

Ghana is one of the few countries in Africa that already met
the MDG target for water supply. Access to safe and drinking
water rose from 69 percent in 2003 to 84 percent in 2004
thereby exceeding the MDG target of 76 percent.” [ Jespite the
water utility’s improvements in recent times, cost recovery
and revenue collection, distribution losses remain high at
around 50 percent with adverse impacts on service quality.
There are two explanations for Ghana‘s poor performance in
this respect. The first is the country’s ageing water distribution
infrastructure, which is full of leaks.53 The second reason 15
I/’\(;Czurseffs ;)]ftﬂ:;’ ls]rie; s}:e;le C(Imeercial theft from the nctwor.ks.
rationalised ag thef'é arge‘ Osses: P supply is now being
Intermittent supply. The very poor

NOW impacting negatively on the
>y because although there is good

country’s achievement
In the area of wate

—

52 Vivien Foster and NataliyaPysha

Continent g
3 mg, o erspective. Thewo

A

k. Policy R, .
) Sevearch Working Paper on Ghana's Infrastructure: A

rid Bank,lOll at Page 16,
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o 1 : ato 1
conncction Of'WdtU’ P1pes to most houses, water supply is
- A g ' ] b ] _
not adequate. The government will have to carry out reforms
aimed at addressing these challenges |

While it can be said that Ghana is on track to meet the
Millennium Development Goal in the area of water supply,
the situation on sanitation is different. Evidence has show:n
that although access to improved sanitation facilities has
increased in recent times, this still falls below the expected
standard required by the MDG. As at 2013, it was estimated
that about 16 million people do not have access to sanitised
latrines while close to 1.8 million people do not even have

access to latrines at all.**

In a keynote address delivered by the Deputy Minister

for Local Government and Rural Development at the
World Toilet day on 19th November

¢ lamented that Ghana may not likely
meet the 2015 Millennium Development Goals target on
sanitation.’> He however stated that his Ministry is willing to
support collaborations with development partners and other

key stakeholders pecause the government has put in place
the necessary policy institutional, and legal/investments

framework to address this developmental setback.

commemoration of the
2013, the deputy ministe

————

d iﬁ Accra t’http;/!allainca,commn.

Commcmnratc
s e D:lyonle! Nnvcmbct,zmj)(

0131 1201258 html>(acces*e
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2.3 Electricity Infrastructure

It Ghana's economy will continue to rise, the country ;)
have to seriously address the challenges of power sy PPly. Th
country has be;\n witnessing social, political and CCONOmMj
stabilit:v over the past decade. Since the year 2010, the nation’s
economy has been growing at a very fast rate. For instance i,
2011, due to the commencement of oil production, the annyg|
GDP growth was put at 14.4 percent compared to 8.0 in 201
and 7.1 percent in 20125 The growth performance was low in
2012 due to lower production of cocoa and oil. The country’s
medium-term outlook remains healthy, with projected
GDP growth of 8.0% (6.5% non-oil) in 2013 and 8.7% (8.9%
non-oil) in 2014, which is an improvement over and above
the average annual growth rate of 6.5% for the period since
200057 Investments in public infrastructure like power supply:

§a8 are expected to drive

this growth,

Currently, the country’s ' bout
' power €neration stands at abot

21200 MW and b g

y 2017, the gOvernment plans to increast

apacity tg more than 4,000 MW 5 For this
by 2017, then transmission and distributio”
chabilitate The

to be achievab]e

d and ex panded.

——

See Ghanay - .

ghambizmgdzd:ieﬁg:"ge:zm ot pmd“”i""}f < httP://www.ghanabiZm““J|'L}?,I-::,

ductivity, ; 3 “COver-story/g67. “ _and.npation?

57  See (V!ty;mnh:mlx Sed on 21 November)., 2013‘)8"303& power-challenges-and- ha

. i Emmat ( ’“ﬂﬂﬂ[ A 1oha-

na-economic =5 htp./ ’W‘”“fdb-°'8/¢n/cnuntries/west-africa/gh‘“wP
| . on 21t N‘Wember, 2013)

~DRL ;I.‘ %.f ‘ -
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major causes of the challenge facing the power sector are as a
result of lack of maintenance of the electricity cquipment and
the refusal to change the obsolete ones.

The government is therefore carrying out both Structural and
regulatory reforms aimed at encouraging private investment
in the development of the power industry.” In doing this,
the government has already commenced the reformation
of the energy sector to bring it in linc with the international
standards. The government also plans to increase the
generation capacity and enhance inter country connections
by expanding the West African Power Pool (WAPP) to boost
electricity supply within the West Africa Sub-region.”

2.4 Telecommunication Infrastructure

Before 1996, telecommunication scctor in Ghana was under
the direct control of the government. This monopoly led to
inefficiency and corruption. However, with the enactment
of the National Communications Authority Act, 1996, the
monopoly of the former Telecommu nication Corporation was

abolished thereby giving way to the National Communications

hp//www mbendi comZmdy/pow/al ghfptons

) i wverview
9  See Flectrical Power in Ghana

: a1y
hims( Accessed on 210 N"w"\/‘\::".)ﬂh ican Power Pool (WAPP) is an institution established by
NSEE B st yenl.Z(N)()-""‘ Community of Wes! African States (FCOWAR), 1o among others
Mm‘m.nd‘“ o 'h‘l‘ lhm"'nm:l electricity supply system in order to promote the econami growth
- develop a sustainable reglon

L i To achieve this objective. there is the need for WAPP develop and
%‘lht ECOWAS 8"‘;;‘“"’;:;‘5“".(“.” so that all FCOWAS membet states are given access to
‘ entation of key I

v mic energy resourceg-
#No 524 of 1996.

b
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Authority (NCA) as the new national telecommunication
regulator.® In 2009, the NCA announced that it was prepared
to give licenses to private investors to install telecom
infrastructure in the country to boost capacity in that sector 3
The Commission stated this through its Director of Regulatory
and Administration, Mr Joshua Peprah at a day’s workshop
with stakeholders in the communication industry.® The
commission reiterated the importance of having a good
telecommunication bandwidth as follows: '

Whenwehaveadequate, cleanand reliable international
bandwidth, we will carve a niche for ourselves in
the international outsourcing market and that way
~ enterprises will not hesitate to establish .anywhere in
the country outside of the capital. But we need the
citizenry to come along with us on this because without
the telecom masts, we can’t extend the benefits of the
bandwidths to the rest of the country. :
There are currently six (6) network Operators in the country.
These are: Vodafone Ghana Limited, Scancom Ghana Limited
(MTN), Airtel Communication, Millicom Ghana Limited
(Tigo), Globacom Ghana Limited (Glo) and Expresso. The

62  See Infrastructure Telephony in Ghana. <http://www.gipcghana.com/invest-in-ghana/why-ghi-
na/infmslructuru/ict-infrastructurc.htmb(.Acccssed on 21st November, 2013).

63 See <hnp:/lwww.ghanabusincssncws,cum/2.0()9/()-1/24/gh;m;rm-liccnw‘third'P“"“-”'m'pm‘
vide-te]ecnn'l-infmstructureAfor-co-locatiun/nslhash.p(jﬂ] UFX.dpuf.>( accessed on 21! al

: vember, 2013).

64  The Workshop was held in Accra on 24 April, 2009,

o
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market for telecomoperators stood at 26,616,427 with Scancom
Ghana Limited (MTN) leading with about 46 percent of the
market share, followed by Vodafone with 21 percent.”

With these improvements i1 the telecommunication sector, it
has been said that a great deal needs to be done to improve and
sustain higher quality of service in the country.® Appropriate
laws which would provide an enabling environment to the
private sector will be of utmost importance.

OLVEMENT OF THE

30 REASONS FOR THE INV
DEVELOPMENT OF

PRIVATE SECTOR IN THE
INFRASTRUCTURE

There are many reasons why the government may need to
tor in the delivery of public

collaborate with the private sec
orvices. These reasons have been grouped and

goods and s .
der five major sub-headings as follows:

discussed un
3.1 Attracting Private Capital [nvestment

d by the benefits of mobilizing private
mand for public infrastructure 1s
the entire budget projection of a

Govcrnmcntsarcattmd‘c
capital, The agtimated de

times above ,‘
Thana necds over UsS

huge and some '
wlimaltes that €

~nation. The World Bank (

22 e 7 Alyl and Felix K. Akorli, 'I'clrwmmnnu‘amuns in Ghana, <htp//wwwvii,
Sy g - . oy ol‘, P " :
_ See Francis K. A. nj}(?;““wd 215t October, 2013).

__ org/papers/ghana.hti
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AR ”? o dc’ ‘f'/naﬁcc xina rkets have moved
without delay. The banking and) i e
to accommodate the needs of PPP transaction:

urces
3.2 It increases efficiency and the use of reso

ficiently by
Scarce public resources are not being used Cf:if;i';‘zs
the public authorities. Also, bcc?usc of'thc pOO e
for cfficiency, the public sector is not rightly p-os‘l e
cfficicntlybuildandopcratcpublicmfrastructurcs.Qom f th:
such incentives in the operation and managcn.]ent 0 j
public infrastructure through the private sector is ’thcrefor;1
necessary. Typically, private sector Operators enter into suc
transactions with the intention of maximizin
arc geared majorly by increase
and operations. If the PPPs are
as to allow the operator realise
infrastructure service

g profits which
d cfficiency in investment
designed in such a manner

this goal, the cfficiency of the
s will be achieved
The greater efficiency of the

, , e
Private sector can be linked to th
following factors:-

(@) The Private sector’y commercial approaches to problen

67

—

See 1 hrﬁcading ap
: ghanabilme‘di’a/ju
Bl s Accessed

ublic Private Partne
ly-201} policy/364
m 17th May, 2012).

tship Path thar we

i dia.com/
ks, '»‘hlIP‘//\V\«.'w.glmnal)lmudm.u
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solving with serious focus on cost-effectiveness which
leads to the rationalization of cost of labour and
materials;

(b) By allowing less politically oriented decision making
will surely lead to better governance and it will improve
accountability; and

(©)  Improving competition and transparency will greatly
reduce the opportunity for corrupt practices and it will
reveal those costs that were hitherto hidden.™

3.3 Technology, Innovation and Know-how

By involving the private scctor, access to new technologics
and experienced management  not currently available

through the public monopoly will be the result. This will

include access to skills a
how which were otherwise
These technologics may €vVe
specifically which would not have been develogped under the

traditional procu roment system.

nd those technologics and know-
not known to the public sector.
n be developed for the project

3.4 Transparency and Anti-corruption

will. lead to equality in the

~ Openness and good governantt o
{ will promote competition,

-*~tri',’atmcnt of the investors and i

cﬂrty Delmon, Page 14.
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lLack of transparency and good governanc.e therefore
increases the likelihood of bribery and corruption, reduceg
competition, increases costs and reduces qual.ity of the
output. PPPs therefore provide opportunity to implement
good governance in the process of implementation.

40 LEGAL FRAMEWORK FOR PUBLIC PRIVATE
PARTNERSHIPS (PPPS) IN GHANA

The legal frameworks for PPPs in Ghana are as follows:

4.1 The Constitution

requires that all governments must
would ultimately ensure the “establ;
soctety”, where every Ghanaian w

: ould have ¢t tunity
to live long, prod uctive, he opportunit

and Meaningfu] |jyeg 09

To complement the efforts of gove
these objectives, ang in re
private sector coy| play

fMment in the realisation ¢!
COgnition of the Positive impacts tht

of the private sector t in €conomic development, the right
has therefore buf, Ln‘)hpan—,mpme in economje developmen!

~ " » ns. I‘int‘d in . , . ) Cthe
Constitution provides; the constitution. .36 of th

———

Sy

69 B0e834.1) of the 1992 Constitutioy of Ghapg,
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(2)  The State shall, in particular
to establish g3 sound
underlying

take all necessary steps

e and hcalthy economy  whose
principles shall include -

(a) 'he guarantee of a fair and realistic remuneration for
production and productivity in order to encourage
continued production and higher productivity;

(b) Affording ample opportunity for individual initiative
and creativity in economic activities and fostering an
enabling environment for a pronounced role of the
private sector in the economy;™

The above quoted provision of the constitution especially
subsection 2(b) succinctly shows that the government is
committed to giving room to the private sector to participate
in nation’s development by creating an enabling environment
for the businesses to thrive. Althou gh the constitution does not
contain detailed provisions for the PPP framework in gha.m,
ball rolling for private sector participation
Public Private Partnerships.

it however sets the
in development through the

4.2 National Policy on Public Private Partnerships (PPPs)

AP a1 ) 1
In June 2011, the Ministry of Finance and Economic Planning,
] une 3 p ' ; L . we hi N : 1
developed 2 National Policy on Public Private Partnerships i
evelope -

. ® i
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Ghana. This was made to provide some degree of consistency
in the way and manner PPP projects are to be carried out in the
country. The policy covers areas such as project identification,
selection, appraisal, procurement, operation, maintenance,
performance monitoring and evaluation. The policy applics
to all ministries, agencies and levels of government and
shall be pursued in accordance with the basic principles of
affordability, value for money and sufficient risk transfer. ”

Indrafting the policy framework, extensive consultations were
made with relevant stakeholders such as financial institutions,
professional associations, industry representatives,
ministries, departments of government, metropolitan and
district associations. The views and opinion gathered were
codified and reflected in this policy. The policy covers basic
principles governing procurement processes. These include
accountability, transparency and competition as well as
predictability and environmental safeguards among, others.
It further provides that all projects shall be structured in such
a way as to encourage local contents and technology transfer.
The key objectives of the PPP programme as contained in the
national policy are summarised as follows;
a. To leverage public assets and funds with private
sector resources from local and international markets
to accelerate needed investments in infrastructure and

70 §.36(2) of the 1992 Consﬁl_ulion of Ghana.

71 See the National Policy on Public Private Partnershi Ghana. <htty 7 h/
ee the National: Policy on , ps in Ghana. <http://www.mofep.govph
sites/default/files/docs/pidippp_policy.pdf>(Accessed on 23rd August, 2013), B
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services;
b. ['o encourage and facilitate investment by the private

sector by creating an enabling environment for PPFs
where value for money for government can be cleariy
demonstrated;

C. To increase availability of public infrastructure an
services and improve service quality and efficiency of
projects;

d. To ensure the attainment of required and accepta Hle
local and international social and environmental
standards;

e.  To protect the interests of all stakcholders including
ond users, affected people, government and private
sector; -

f. To set up efficient and transparent institutional
an.angcmcnts for the idcntihcatfon, structuring, and
competitive tendering of PPP pm]CClS;' . 3

g, To vaide a framework for developing, efficient risk

sharing, mechanism, and

: . e indigenous Ghanaian
h, To encourage and prom t' b+ e
private gector pm‘licipminn in the delivery of publiic

« ol ‘

infrastructure and services.
does  not p\n'pnrl o provide a

' ; iowever , ‘
\xn'\t policy l 1 and rv)'\llu\““'\' framework tor PPPs
al i ' '

omprehensive leg,

o iteelf states that until a
# p— aae the }\()h(\ fluclt st
in Ghana. This is becat® )

e

’s‘b ‘ ’k‘ \\ $101 18 d A 4 \ L ‘ } e‘! (4]
By . - A i l‘l\ltn l ‘4\ l-‘}\‘ .
Q; l‘ . g‘ . J 1 TS . N \ 2 Q

‘Ibid, p.9 in panicular pote 35
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detailed PPP law is enacted by the parliament, the policy .
continue to provide legal and regulz.Jt:ory framework g, o,
partics involved in the PPP project in the country. 'I'hergf(jr,__"
until the Ghanaian Parliament enacts the PPP Act, thig polic

shall guide all PPP transactions.
4.3 Public Procurement Act, 2003

[n an attempt to stem the tide of corruption in Publi
Procurement in Ghana, the Parliament enacted the Public
Procurement Act”? which was substantially fashioned
after the UNCITRAL Model Law on Public Procurement”
The Act contains provisions that can ensure transparency

and accountability in procurement processes. It sets ou

the methods, structures and tendering procedures for

procurement and the procedyres for reviews/ approval and

other miscellancous matters connected therewith. The A
complements the provisiong In the Financial Administratior
Act and the Regulationg made under it.
The Act further ¢

stablishes an independent regulatory body
called the p :

ublic Procurement Authority. The Authority ”
CMpowered to supervige

government Ministrie
levels of governme
~authority ¢

re——

. 4 “ ! «]H

all Procurement activitics b i
. - Be £ 3
S, AanClcs and dcpartmcnts at |

T e ci ¢
nt. To ensure an cffective su pervision ‘

T 14 . g gt ae {0
arries out a periodic assessment of activitics

37’§ Act No 663 of 2003
- See Act 663- Ap : v e
: = Antidotes to Cotruption - : Jle't
oa et . PHon in Procuremen Public Procira v Bulie ™
': v 2 . l ) l . l iy
_-zi‘:}',P-[(p;>aglxana.mg/documemsmullctins/ppAE,"“”m : ltAl rocure ment Author el ¢
_ 7#h November,2013), PIAUB2013Final pdfa( Act
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A4 Vinancial  Adminiatration  Act 2003 and Financial
Admintatration Repulations 2004

Pl At wan passed into law on 28th day of October 2003,
Iowan pansed o promote public sector accountability and
combal corraption: The preamble to the Actstates the main

puarport ol the Act nuccinetly thus

t AN ACT Lo repulate the financial management of the
public sector; proseribe the responsibilitics of persons
vl\ll'lmlmlwillllilmm'inlnmnuy,vlm-nlinllw;;nwrmnvnl;
oo the effective and officient management of state
revenue, expenditure, ausots, liabilities, resources of the
povernment, the Consolidated Fund and other public
(unds and to |l|'nvi|h' (or matters related to these.”

Soecton 1 of the Act q-mpnwvmllw Minister of Finance toensure
Uit transparent pyslems for oll povernment procurement
are maintained and (hat the minister must cause the tull
account of all publie
the |mr|innwnl, The
ol repularity and propriety

expendituren”

moneys and resources to be laid before
Minister shall also ensure the exercise
in handling all government
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Section 2 of the Act further empowers the Minister of
Finance to make regulations or give further directions that
are in compliance with the provisions of this Act where
they are considered necessary and expedient for the proper
implementation of this Act and for the safety, cconomy and

\ ; ‘ gty 76
avantage of public revenue and property.

Pursuant to the Provisions of Sections 2 and 73 of the Financial
Administration Act 2003 which empowered the Minister to
make regulations for the conduct of financial businesses on
bLohalt of the government, the Minister made the Financial
Administration Regulations which came into effect on 8th
day of April, 2004, Both the Act and the Regulations provide
detailed directions and control for overall sound financial
administration for the country.” "

5.0 THE INSTITUTIONAL LANDSCAPE

Institutions  here are the sovernment establishments or

Pgins for the proper Implementation
of PPP Programme in the country. The PPP p
that such institutions should
functions. These are:

agencies that are responsible

olicy provides
support the following broad

76 See 8.2 of the Act.
77 See Main Legislation 4 icy Doe
i Ghana, <i\ltp:ii0l:;(‘);:§ ;:i:‘: i:;’:;"‘:\vll;ls I’llqgml’dlng Decentralization and Local Governments
qEaverview +ofs th B 00ks2id=Bol xNCD29CKkCErs =PA9BS(-
, lK:sMPP\’&sigaplé:;‘g!(‘;:;\:hsna:‘fmI", administration+acts 20()3.‘:S?.\‘(:):l\xziéllﬁ%m!s:bﬂ:
rQIXOYHlAw&ved vocMMQaK:iZ:\ t JQeESIKjowihl=en&sas X &eei=510RUpAIAYIZ
- Financial%2oad mnisixdtién%m'cmg)z&g"?‘?“Bc&q=uvervicw%200f%zmhe%zochm-%?”
g iy *&E=false.>( Accessed on 24th September, 2013):
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dv' 1 D L
1. A. lslr.lg ?n PPP [’()hLy development, monitoring,
dissemination and enforcement;
2. Advising and supporting individual project in the

areas of preparation, designing and execution;

3. Giving advice, support and promoting PPP Projects;
4, Giving project approval where necessary ;and
d. Ensuring proper financial management.

The following are the relevant institutions that are responsible
for implementing PPP programmes in Ghana:

1. The Ministry of Finance and Economic Planning;

2. The Public Investment Division;

3. Contracting Agencies or MDA's; and

4. National Development Planning Commission.

The responsibilities of the institutions will be examined one
after the other.
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: 1 ) 1 YFED
5.1 Ministry of Finance and Economic Planning (MOFEP)
Iiconomic Planning is the ministry

The Ministry of Finance and
gulatory and

that is responsible for developing the legal, re -
institutional framework for PPPs programmc in Ghana. The
ministry is also responsible for issuing standardised PPP
provisions and manuals in order to ensurc sound financial
management of the PPP Programme. The minister in charge
of this ministry performs central roles in the development of
the PPP programme. The minister is empowered under the
law to make regulations to support the existing legislations on
PPPs in the country. These are the Financial Administration
Act of 2003, The Public Procurement Act and the PPP National
Policy.

5.2 The Public Investment Division (PID)

This is a department under the Ministry of Fin
: ) ’ ) . "y~

Pcnnmmc Planning (MOFEP)  that ensures  efficiency
in management and dclivcry of public
sustainable growth and development,7
Ekow Coleman,”

ance and

investments for
' According to Mr

' this unit is the ~ ’
erforms a k : e most important unit that
(;:{, s a key role in the management and implementation
; programme in Ghana, | provides advisory services

and supp all minicivl ' g
‘h . pport to all ministries, Departments and Agencics
that intends to engage in PPP vroore: s :
) Programme. e stated furthe

78 See Public tm§mma ) ‘ ;
: 24“‘““‘”&"‘”1’)' li_vi‘“()". (h"p,//wwwy"“,fcp

 Diisie e A s Mr Ekow Colemar
D e A (mWad; wesday 9.01.13, tiof the.Ppp Advisory Unit of the Public Investme?!

B"\'.gh/?qmlivisim\slpid:-(..»\cu'm‘d on
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sustainable and viable PPP deals. The Division is to carry (',ml
these objectives through a procedure that is transpa rent and
commands public confidence. The division has some units
within it that assist in carrying out these objectives. These are:
the PPP Advisory Unit; Project and Financial Analysis Unit;

Public Entities and Strategic Projects Units.
5.3 Government Contracting Entities

These are Ministries, Departments  and  Agencies  of
government both at the Central and Municipal levels. It is
the MDA'’s that have the power to identify a project that is
suitable and grant concessions in respect thercof. The MDA’s
are cncouragcd to develop capabilities within themselves in
order to assist in pmjcct identification, contract management,

project monitoring, reporting and evaluation. This will be

done by setting up Project Management Units within cach of

the Ministries, Departments and Agencies of the government

concerned.

An important point to mention here is that (;h‘m.a operates
a Unitary System of Guvvrmm:nl wl?c'-ruby there is only the
Central government and districts.® lh'v‘ laws madce by the
“parliament are binding on all authoritics and parsons |‘n
~ Ghana® Since the parliament makes law for the country, it

‘ ! ‘ ¢ “ ”.'"“ 4 Muu-\‘ipﬂ‘ "u’ ‘hl
' ! t"““‘"" ”' wmnti ' el
\ % ( ) l"] ‘l'\““alan ne

‘Districts making 216 MMDs

$.93 (2) for the powers of the parliament to make laws for the whule country
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GiONS 1o Public Investment
also presupposes that the decisions of the Publi me

181 " indi h the central and the district
Division will be binding on both th k

‘ ol icts between the

units. Therefore, the likelihood of conflicts C]t' " 0

gl WS as icable in:

national laws and the state or lcgl(mal laws as app 2

e ; 82
federal system will be reduced.

Therefore, it will be more convenient for the relevant
implementing agency like the Public Investment Division to
ensure a uniform compliance of the law within the country.

5.4 National Development Planning Commission (NDPC)

The Ghana National Development Planning Commission
has the mandate to prepare the National Infrastructure Plan
(NIP) in conjunction with the relevant contracting authorities
before embarking on the project. The National Infrastructure
Plan identifies those projects that will be carried out within a
specific period of time. Therefore, before any PPP Project can
be initiated by any agency, it must emanate from the Nationa!
Infrastructure Plan (NIP) otherwise, the relevant agency must

seck the approval of the commission before embarking on
such new project,

6.0 THE PRIVATE SECTOR PROPONENT

]
¢

The National Policy is silent on the qualification inheren!
. p o8- - £ 4 * N
in a Private Sector before participating in the procurement

"Conflict of laws between the states |
82 Govlemmm. Atypics:m‘:“‘l W Government usually occurs in a Federal System ©

This is further discussed in Chapter 4 of this Thes*

|
|
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prm§s. However, since the gencral procurcment law
applies to procurement of goods and services including
PPP procurement especially in the areas where the National)
Policy is silent, then recourse would have to be made to its
provisions with respect to the qualification of tenders. Section
21 (1) of the Public Procurement Act provides that;

(@) A tenderer in all public procurement shall possess the

necessary;-
(1) Professional and technical qualifications and
competence;

(ii)  Financial resources to execute the project;

(iiiy Equipment and other physical facilities for the
execution of the project;

(iv) Managerial capability, reliability, experience in
the procurement object and reputation; and

(v)  Personnel to perform the procurement contract;

(b)  Shall have the legal capacity to enter the contract;

(c)  Shall be solvent, not be in receivership, bankrupt or in
wound up, not have its business

the process of being, | ,
and not be the subject of legal

activities suspended
proceedings;
igations to pay taxes and social

(d)  Shall have fulfilled its obl . .
security contributions and any paid compensation due

for damage caused to property by pollution;
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(¢)  Shall have directors or officers who have not In any
country been
(i) Convicted of any criminal offence relating to
~ their professional conduct or to making false
statements or misrepresentations as to their
qualifications to enter into a procurement
contract, within a period of ten years preceding
the commencement of the procurement
proceedings; or
(i)  Disqualified pursuant to administrative
suspension or disbarment proceedings.

(f)  Shall meet such other criteria as the procurement entity
considers appropriate.

All the above requirements are conjunctive and must be

satisfied in addition to any other specification(s) th
be included in the tender documents or
invitation to bid.

at may
other documents for

7.0 KEY PRINCIPLES IN PPP PROCUREMENT

There are core principles which are
PPP transaction. These include transp
openness and fairness of the
whether the procurement pr
with the best practices.

very cardinal to any
arency, accountability,
process. These will determine
ocess in the country is in line
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7.1 Transparency, Accountability and Competition

Transparency and accountability are very important
pri:‘.cipics that ensure integrity in any procurement process
The National Policy provides that these core principles shall
guide all PPP Projects. On the requirement of transparency
in the PPP Procurement Process, the policy states as follows:

Pk

That the process of procurement must be well
defined and instructions to bidders must be clear and
unambiguous so as to prevent manipulations and
abuse of the procurement process;

2 That the conditions set out for bidding and evaluation
must be made available to all prospective bidders and
must ensure the attainment of value for monev and

efficiency of the process.

3. That where a decision is taken to consider an
unsolicited bid, clear and objective reasons must be
to support of such decision which should be in

given
ty with the provisions of the National Policy

conformi

to information about the project shall be

4. That access
national security will be

guaranteed except where
prejudiced.

rone accountability in the PPP procurement

mﬂ\en&d toenth
5 has set out some basic principles regarding

‘process, the policy
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ncies shall ensurc that all ppp

'« All implementing age : .
this. All img & ce with these basic principleg.

transactions are in accordan

I'hese are;

1. That cvery PPP Procurement process shall be in
accordance with the laid down rules and regulations,

That decisions must be objective and in accordance

N

with law and policy; and

3. That all public sector authorities must adhere to the
prescribed processes laid down for taking decisions
within their respective organisations.

Furthermore, the policy provides that in order to get value for
money in all PPP Projects, the project should be subjected toa
competitive bidding. This is the only way through which the
bidder with the most economically viable bid will emerge. All

prf)cu‘rement' processes must be subjected to these three basic
principles.

The provisions of the
and Financial Adminig
help in Cnsuring trang
provisions wil] further ¢
regard. Since

Financia] Administration Act 2003
h'ati()n Regulations 2004 Wl” &]ISO
parency and accountability. Thest
Omplement the national policy in thi*

|
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Currently, Ghana does not have competition law, although,
the bill is still pending before the parliament.* This bill when
passed into law will ensure efficiency in the production of
goods and services in the country. The Competition Law will
complement the scanty provisions in the PPP National Policy
to ensure competition in PPP Procurement. An authority
with the full powers to implement the provisions of the law
and raise awareness on the importance of competition in
procurement process should also be established.®

Recently, the country has started reviewing and re-designing
public procurement procedures in order to make it in line
with international best practices and to achieve value for
money. 10 achieve this, the Public Procurement Authority
(PPA) met with other stakeholders in September 2013 to
officially launch the reviewed Standard Tender Documents
(STDs) for the procurement of goods, works and services.® Mr
Samuel Sallas-Mensah, who 1s the Chief Executive Officer of
PPA, stated that this was informed as a result of the fact that
procurement had moved on and many changes
he way tender documents were formed,
ecifying requirements of how goods,

the world of
had occurred in t
including changes in sp
works and services are procured.

aw. <hltp:l/ghmma_)nsunwrwalch.word-

tional Competition L
Jaw-isser/>(.Accessed on

83 See Ghana Will Soon Have A Na
ave-a-pational-competition

press.com/2009/06/1 6/glmm~will-soon»h

25th November, 2013).
81 See Karen Ellis, Rohit Singh, Peter Quartey& Elvis Agyare-Boakye. Assessing the Economic’lm-

pact of Competition: Eindings from Ghana. UKaid, London, 2010. Page V.
85 See Ghana begins review of procurement Processes. <http:/fwww.ghanabusinessnews.
Cdﬁ?llﬂlS/O‘)llZ!ghana-be’gins-rcvww—of-procuremem-pmcesscsb(.Accesscd on 25th Novem-

 ber, 2013),
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The PPA boss said further that the review of the documents
had become imperative at a time the public was demanding
greater accountability and  transparency in the conduct
of procurement with public funds. He said the Public
Procurement Act, 2003 (ACT 663), was being, amended to
reflect current developments. He posited that “It is therefore
necessary to align our procurement documents and processes with
such developments.” He said the review and re-design of the
PPAs STDs formed part of a 2.7 million dollars support from
the Swiss Government to assist Ghana to initiate a project
that would introduce sustainability criteria into her public
procurement regime,

7.2 Publicity and Confidentiality

The National Policy includes the principle of openness as one

of the most basic principles guiding PPP Projects in Ghana.

The general rule is that all information relating to the PPP

transactions shall be made known to the public. However,

such information that is commercially sensitive is permitted

to be kept from the public domain and should therefore be

held confidential. The Policy further provides that all PPP

transactions shall be made open and citizens shall have the

right of access to information about the project, except where

national security will be prejudiced. Therefore commercial

sensitivity and national security are the two main issues that
can make a PPP transaction to be held in secrecy.
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ation held by a government agency.™ The law wil!
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in public offices and the ability to monitor the implementation
of policies and procurement procedures.

I'he following are the potcntial benefits of the Freedom of

Information l.aw:

1. The law will afford Ghanaians the right to know the
s of the government, agencies and the ofticials
ct to the allocation of public resources ['his
r to fight corruption. It is trite that

activitic
with respe
is a potent powe
corrupt practices flourish in darkness and secrecy, so

any attempt that is aimed at opening governments
and their agencices o public scrutiny s ver likely to

advance anti-corru ption efforts.™
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reduction of corruption in govcmmcmh ['o buttr.cgs
this point further, it is necessary to show the corruption

: ¢ i p i 4
cquation thus; Corruption = Discretionary Powers +

Monopoly - Transparency.

Itis instructive to note that the above equation basically states
that the potential of corruption is based on three factors. These

are;

a. If the decision making process in the state is subject
to the discretionary powers or based on the whims
and caprices of the leader or the decision is highly
subjective;

b. If the state has firmly established a system of monopoly
over the sources and use of resources in the state ana
in such a way that it leaves no room or
for competition. If there are tog many |
subsidics concessions among

very little room
1censes, permits,
others; and

C. Lastly, if there is lack of tr
making process, then such
high potential of boing
transparency will cop(s
practices,

ansparency in the decision
sovernment will have a very
.C()I’l‘UPt’. Therefore, increased
ainly help in reducing corrup!

3. Fhirdly, informatig in
a human body, Whe
are shrouded in gp

a democracy s Jike oxygen in
re t A b : "
¢ the acts ()f government ()fﬁClaIS
crecy ¢ ' N

€y the people of Ghana will not
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be able. to k.n(?w the happonings within the povernment

and this will in effect [imit their access to participate in
democratic processes.

3 Lastly, a bad government needs secrets to survive.
Keepmg governmental actions in sccrecy will ensure
continuous wastes, ineffectiveness, incfficiencies and
gross abuse of power to survive. There is a certain
impunity that enables non-performing governments;
public and cven private institutions to continue to hold
sway over the people because citizens are basically
kept in darkness and ignorance. The I'reedom of
Information act is a powerful weapon against this

culture of impunity.

In his article titled “Public Private Partnership (PPP) in
Ghana”® William Dowokpor lamented on the lack ot

j - ing PPP projects in Ghana. He stated
information regarding PPP projects m. Ghana. He statec
ion to the concepts of inclusiveness and

that in conncct _
ity. He wondered why the concept of

openness is accountabil
confidentiality will ove
the country. e posited thus;

rride openness and accountability i

1 jality actice in corporate
When  the confidentiality — practi - in o | ak
’ prm’(‘l'l\ml inefhcencies

g()vcrnanco mee ,
of the public soctor inal |

tg with the
P it results ina total moss!

ana (2013). «http://www.ghanaweb
. public Private Partnership (PPP) in (vh:ln.l (.(?I ). 1 htty imhh NI

88 William D()W()k}"”* lIN At -hive/ai“““'l Php?”) '2603,‘\ ol Acuesse on {
ewsArc :

com/GhanaHomePage/
ber,2013).
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since the intendment of the provision of the Arbitration and
Conciliation Act of 2010 is to apply to all matters, then its
provisions will be applicable to all PPP disputes in Ghana.

In order to promote alternatives to the courts in Ghana for the
resolution of disputes, the parliament recently amended the
Arbitration Act of 1961 which undoubtedly preceded many
statutes that were enacted on businesses and investment.
It also pre-dated Ghana's accession of the United Nations
Conventions on the Recognition and Enforcement of Foreign
Arbitration Award popularly called the New York Convention

of 1958.%

The new Arbitration Act replaces the 1961 Act. The Act
governs all arbitral proceedings as well as the enforcement of
both foreign and domestic arbitral awards within Ghana. The
provisions of the Act are substantially in conformity with the
UNCITRAL Model Law. Section 1 of the Act provides that
subject to the provision of the Act, it shall apply to all matters.

The Act upholds and respect party autonomy by giving the

partics the right to go to arbitration and to determine how

such arbitration will be conducted.”

Section 5(1) gives the parties the right to go to arbitration

89  Ghana acceded to the UNCITRAL Model Law on the Recognition and Enforcement of Foreign

Arbitration Awards in 1968. .
The Alternative Dispute Resolution Act 2010, (2011).

90 KwadwoSarkodie Arbitration in Ghana -
International Construction Law Review, Page 3. Alsoavailable at <hnp://www.mayerbmwn.com!
files/Publication/5ee12231-1 295-4559-8167—89d93cdf2a06/Prescntauon/l’ublicaliunAt!ach-

ment/91 e048fe—67d4-4e3f—9d l0-8bbf986lc753/ArbitrationGhana_Sarkod ie.pdf>.
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in the settlement of their dispute while S. 5(2) prOVidCS that
except as otherwise provided, the procedure to be adopted in
the arbitral proceeding shall be as the parties and arbitrators
determine. Accordingly parties to the procccdmgs may agree
on a sct of arbitration rules to govern the arbitration. In this
way, the Act recognises and upholds the right of contracting

parties to agree to arbitrate.

The Act also governs the enforcement of foreign arbitral
awards in Ghana. Specifically, S. 59 of the Act provides that
the High Court of Ghana shall have the powers to enforce
| the provisions' of the act in accordarice with the New York
Convention. However, such an award must not be a subject
of appeal at the higher courts. The Act does not limit the
| arbitral awards which may thus be enforced to those made
| in the territory of a state which is party to the New York

| Convention.”

9.0 PARTICIPATION BY FOREIGN NATIONALS -

A foreign investor may team up with a Ghanaian entrepreneur
or company for a joint venture, usually in the form of a
partnership or a limited company. The law allows any
foreigner who intends to invest in Ghana to team up with a
Ghanaian entrepreneur or a firm for a joint venture in order

to form a company or partnershlp Such person or corapanies
- with the provisi legal i ’truments,
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The € ompanies Code, 1963 (Act 179); the Business Na"r'nc Act,
1962 (Act 151) and the Partnership Act, 1962 (Act 152)‘;

In addition, such foreign investor must satisfy the prévisions
of the Ghana Investment Promotion Act 1994 as well as the
specific legislations made for cach scctor of the economy.
Under the Ghana Investment Promotion Centre Act, 1994
(Act 478), a foreign investor is required to have a minimum
equity capital of US$10,000 before participating in any joint
venture partnership with a Ghanaian. The Ghana Investment
promotion Centre (GIPC) Act, 1994 (Act 478), governs
investment in all sectors of the economy except minerals
and mining, oil and gas, and the Free Zones. In addition,
there arc sector-specific legislations to regulate energy,
telecommunication, banking, insurance, securities, mining,
and real estate among others.”

The Government of Ghana has no overall economic or
industrial strategy that discriminates against foreign-
owned businesses. In some cases a foreign investment
may enjoy additional incentives if the project is deemed
critical to the country’s development.® Foreign companies
are permitted to take part in government-financed and/or
research and development programs on a national treatment
basis.*In July 2013, Ghana's Parliament adopted the Ghana

92 See 2013 Investment Climate Statement Issued By The Bureau of Economic and Business Affairs,
Ghana. Retrieved From Http://Www.State.Gov/E/Eb/RIs/Othr/lcs/201 3/204648 . Htm.Accessed
On27.11.13.

93 Being an Interview with Mr.Ekmy,{%he Public Investment Division of the Ministry of Finance in
Accra, Ghana on 11th day of January, 2013.

94  Example is the Public Private Partnership Programme.

k
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Investment Promotion Bill 2013. If this Bill is signed into law,
it will introduce positive changes in country’s investment
landscape.® In the 2013 Bill, the right of Ghanaians to invest
has been extended to petroleum and mining sectors. This ig
an improvement over the provision of the 1994 Investment
Act.

All companies that intend to do business in Ghana must first
register with the regulations and procedures of the following
government agencies;

a.  Ghana Investment Promotion Commission;

Registrar General Department,

Ghana Revenue Authority;

Ghana Immigration Service; and

© o0 o

Social Security and National Insurance Trust (SSNIT).

According to The World Bank’s Doing Business 2013 report
issued in 2012, the report stated that there has been significant
improvement in the average time to start business in Ghana.
From about 129 days in 2003, 33 days in 2010 and now to 12
days in 2013.%

10.0 CHALLENGES FACING PPPS IN GHANA

Although PPP is still new in Ghana, it however has some

95  Ghana: Parliament Passes Revised Law Governing Investments. <hnp://www.Io'c.gov/l;xwwch/
servlet/lloc_news?disp3_1205403648_text>(.Accessed on 29th November, 2013).

96  Doing Business 2013: Smarter Regulations for Small and Medium-Size F,merprises.<hltp://}’“l"
lications.worldbank.org/index.php?main_page=pmduct_,info&cl’ath=l&pr()ductﬁ,«id:2439l>(‘
Accessed on 29th November, 2013).
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challenges which need to be addressed. These arc:

10.1 Lack of Comprehensive Legal Framework

The PPP National Policy, which was made by the Ministry of
Finance, is still the applicable regulation governing PPPs in
Ghana. The National Policy is not comprehensive and cannot
enjoy the same legal status with an Act of parliament. It should
be noted that in the absence of a sound legislative initiative, the
rules and meanings of concessions will have to emerge from
the decisions of the court of law. There are major arcas such
as termination of concession agreement, dispute’ resolution
mechanisms and many others that the policy does nct cover.
The Public Private Partnership Bill is still pending before the
parliament as at the time of this paper. If the country intends
to attract investors both within and outside the country, then
it must ensure that there is comprehensive and adequate legal
framework that will guarantee future investment returns.

10.2 Openness and Transparency

Although there are few legislations to combat corruption in
procurement processes in the country, there is need to further
ensure openness and transparency through the enac’chnt of
vital laws that will complement the PPP Policy. The country
needs the Freedom of Information Law as well as Competition
Law. These laws will give thegitizens the right to know what
is going on in relation to PPP procurement processes. Secrecy
in PPP procurement promotes the likelihood of corruption.

1
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10.3 Inadequacy of PPP Experts

i ' PP Procureme
I'here are very few experts in the ficld of PPP Pre nt
in Ghana. ;"\L'C(H'din‘p, to Mr.Llkow of the | e
Division of the Ministry of Finance, he stated that this C to

Jublic Investment

the tact that the initiative is still very new in the country. The
few experts are the ones that are managing and implementing
PPP projects in the whole country. Currently, the country has
Six (6) Metropolitan, Fourty Nine (49) Municipal aad One
Hundred and Sixty One (161) Districts making a total of Two
Hundred and Sixteen (216). There is no doubt that all these
Metropolitan, Municipals and Districts need to build capacity
within cach level of authority. Therefore, inadequacy of PPP
experts is still a major challenge to the PPP programme in
Ghana.

10.4 Corruption

Although, Ghana has ratified the United N
Against Corruption as well as the
onthe Preventionand Combatin
corruption still poses a great challenge to the implementation
of projects in the country. This impleme e fe
in the scorecard of the Global Inte

ations Convention
African Union Convention
g of Corry ption among; others,

Ntation gap is evident
Brity Report for the year

97  See Overview of Corruption ang

. - Anti (,‘nrrupti 4 | [

W 0-0f-COrrntinm . . on in n & ‘ot

overniew-of C‘"’“Pnon-and~am|-corruption-in-shan /(’l(mnd‘ ‘lmpwW'W'““-“"/P“l"'C“““”‘/
al>

Accessed an 30k Navambar 2013).
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2010.”” The report scored the country high in terms of the
quality of its anti-corruption legislations but low in terms of
enforcement. Since PPP is part of the methods for procuring

infrastructure, it is therefore not insulated from corruption.
11.0 CONCLUSION/SUGGESTIONS

With the current stable democratic and economic transitions
in Ghana, the country needs to seriously step up is drive
towards achieving good socio-cconomic infrastructur

through the Public Private Partnership initiative. There is the
need to enact and strengthen the laws that will encourage
private scctor participation in infrastructure development
if the country intends to achieve its Vision 20-20 objectives.
Legal certainty and regulatory stability are key component
that attract private sector Investment in infrastructure
development.

Aryee JRA,* while delivering his inaugural address titled —
Saints, Wizards, Demons and Systems” at the University of
Ghana explained the reasons why most government policies
and programmes failed and how they can become more
successful notonly inGhana, butin other developing countries
of the world. e suggested that the right combination of
committed politicians and burcaucrats (saints); app:opriate
Policy analysts and available reliable information (wizards);
management of hostile and agldthetic groups (demons), and

—

tems: kxplaining the Success or Faliure of Public
na University Press, 2000}

98 Aryee JRA. Saints, wizards, demons
Policies and Programs (2010) (Accra, Ghay
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Ainsulation of the policy environment from the vagaries of
implementation (systems) are sine qua non to the successful

implementation of government programmes gcncrally.

As the Ghana Minister of State for Public Private Partnership®
pointed out that Public Private Partnerships should not be
scen as ending all developmental challenges, it can however
greatly help the country in building and modernising critical
socio-cconomic infrastructure that can serve as the wheel for
nation’s development. Thus, in achicving this, the country
needs to show more commitments in order to allow the
partnership work and build capacitics by training more
experts especially in the areas of finance, public governance,
compliance and transparency, -human resources and legal
among others.

A comprehensive legal and regulatory framework is very
essential in sustaining PPP programme. The National Policy
on PPP which is the main document regulating PPPs in Ghana
is not comprehensive enough to ensurce a successful PPP
programme. There should be certainty in the law on PPPs in
order to clarify and define the obligations of the contracting
parties and the regulatory agencies. In the absence of a sound
and comprehensive legislative initiative, the rules on the
definition and award of PPP contracts and other vital issucs

99 l‘;t‘md; !.hﬁdbﬂftﬂnem of the Minister of State for (PPP) in Presidency at a reception arganized L
86 .n]lt-e ngfiom lﬁde and Investment Unit of the High Commussion for the Global [ralimny
onsulting Limited (GTC) in Accra, Ghana on 15th July, 2013 < hitp://www.moderpghana <01

news/47566 ic-pr 191 b v . gl
N‘ovember, Z(f)i?;ublu private-partnerships-not-solution- to-proble htmls{ Accessed  on 27!
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The law and policy regulating PPPs in Ghana as presentls
constituted dUHUlSUpp()rtt‘hcdrivctofull_vcnsurctran.s'pan::rc;.
and accountability in the bidding process. Transparency @ nd
accountability enthrone integrity in the PPP procurement
srocess. This would ensure that all bidders are treated fairly
and equally and would afford them the same ()pportunitic.s:.
Laws that promote transparency and accountability should be
enacted to complement the provisions of the National Policy
on PPP. Examples of these are the Competition law, FFreedom
of Information lLaw, Preferential Procurement Law among
rs. Once the investors have confidence that the bidding

othe
ss is transparent, Ghana PPP programmce will attract the

proce
bost and most economically viable bids.

Information is also another very viable tool to monitor

procurement processes. The freedom of information law

should be enacted to afford Ghanaians access to information
about the activities of their government, agencies and the
officials with respect to the allocation of public resources.
This is a potent power to fight corruption. [nformation law
will also promote transparency and reduce corruption.
I'here is no doubt that a bad go
survive, Keeping, ;;()vcrnmcnlnl aclions in scerecy will ensure

continuous wastes, incffecliveness, incfficiencies and gross
I'here is a certain impunity that

rnments; publicand even private

vernment needs seereey 1o

enables non-performing OVE
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institutions to continue o hold sway over the people because
the people are basically kepl in darkness and ignorance. The
Freedom of ITnformation Acl is o pnwul'ful weapon against

'

this culture of impunity,
)

Also,an effective dispute resolution mechanism should be
put in place in order to resolve any potential dispute between
the partics, Private parties (Including, the concessionaire,
financiers and  contractors) will be more encouraged  to
participate in PPP projects when they have confidence that
any dispute arising between thggontracting authority or other
governmental agencies and the concessionaire; or between
the private parties themselves can be. resolved fairly and
officiently without wasting, l.iti'l‘@:.-»i.llicmusu of the commercial
nature of PPPPs, where huge amount of money is coramitted
to the projects, litigation will be undesirable, Fach PPP
contract should therefore provide for an acceptable mode of
settling disputes which must, of course, not be antithetical or
obnoxious to the allowed dispute resolution system under the
legal framework of the concerned country.

In the same vein, there is the need to train more experts in
order to be able to develop capacities in the relevant egencics
of government in Ghana, Expertise should be developed
to cover contract management,, legal, policy and fnancial
aspects of the PPPs. This is the only way by which there can
be an appreciable increase in the deal flow of PPP projects in

Ghana. :
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