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Introduction

meanmngful protection of economic, social, and cultural (ESC) rights under
Internations] Human Rights Law (IHRL

discriminatory inheritance practices s
need to re-examine current approaches to guaramteeing ESC rights  As a
backeround, it atternpt 10 describe what has been
protection and charts the emerging trends. Mo
probability of the violation of ESC rights as o

Economic Social and Cultural Rights Protection in IHRL: The
Arguably, the intemationa) system for the
rights has its anchor in the UDHR, particularly Articles 22-28. ‘The standards

contained in these provisions are, infer aléa, the right to adequate standard of living !
incorporating such rights as to health, food,

social security; right to work; right to education; and right to participation in cultural
life. Thesce standards appear later expanded,

of legal obligations in the Infernational Covenant on Economic Social, and Cultural
Rights, 1966' (ICESCR). Although, the |
international text on the subject of ESC

in other international treaties such as the International Labour Organization (1L0)

— 1
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TACKLING THE CAUSE OF ECONOMIC SOCIAL AND
CULTURAL RIGHTS VIOLATIONS THROUGH THE
RECOGNITION OF THE RIGHT OF INHERITANCE IN
INTERNATIONAL HUMAN RIGHTS LAW: ISSUES AND

PROSPECTS"

Amaoloye-Adebayo Azizat O,

This paper contributes to the emerging scholarship on & more responsive and |

). Using the problem of disinheritance and
an example, it posits that there is a serious !

the nature of scholarship on ESC 1
reaver, it analyses the extent of the

Journey So Far
Suarantee and protection of ESC
housing and general well-being; right to :
further defined and expressed in terms i

CESCR arguably constitutes the main
rights, relevant provisions are also contnined |

" Amolo ye-Adebayo, Azient 0, PhD., BL, ACTark, UK. Lettirer
Faculty of Law, University of Iain, Uorin, Migeorls, Emall; sxiznm
"This treaty entered into foree

in the Department. of lslamic Law, I

Tk .8 N

on 3 Januaty 1976, GA Res. ARES/22004, (XXI), 993 LNTS 3. :
1
348 |



Ife Jowrnal of International and Comparative Law [Vel. | No.2 2014]

Conventions and the international human rights conventions on racial
discrimination, women, children, migrant workers and persons with disabilities.”

Similar provisions are also contained in regional treaties such as the European
Social Charter.” the African Charter on Hutman and Peoples’ Rights* and the
‘Protocol of San Salvadoe'.? However, it may be argued that the uniquencss of
ICESCR as an international instrument dedicated exclusively to the protection of
ESC rights is partly because it aspires [0 have umniversal npplit:atiunf' A more
fundamental repson is that, as variously claimed in a number of General Comments’
by the Committee on ESC Rights (CESCR), the normative content of the ICESCR
on n typical right of this category may be regarded s the most important, wide-
ranging and comprehensive provisions of all international instruments on the same
subject. Illustrative examples are the provisions of the ICESCR on the right to
aducation® and rights to food and housing (both covered by the provisions of its
Article 11). For these reasons, an analysis of the legal regime for the protection of
ESC rights in this paper will primarily drmw upon provisions of the ICESCR. This
will, however, not bar references to relevant provisions in other international human
rights instruments where nppropriaic.

Despite the constancy and cm'.sistcm% of the aseertion that all human rights are
universal, interdependent and indivisible,” it may be argued that the international

"Por a It of some of lhese imternational  human  rights  wreaties,  see
Mﬂ,ﬂgﬁmﬂ;m{mﬂ Rrownlie, | and Goodwin-Cill, G.S., 2006, Basic Documenty on
Human Rights. Fifth edition. Oxfornd: University Press. plo

) Adopted in 1961 and lster revised in 1996; Council of Europe Treaty Serfes, No. 035

“adopted in 1981, OAU dot. CAB/LEG/67/3 rev. 5.

“This is the earlier mentiotied Additional Protocal to the American Convention on Hurmn Rights in
the Aren of ESC Rights adopted in 1988, Sve Basic Diocumenty Pertaining to Human Rights in the
Intor-American System QEASer L/V/LA rev 10 (2004). P83,

“See paragrph 4 of the preambular provisions of the ICESCR, 1966, which provides - ‘Recognizing
that, in secordince with the Universal Declaration of Human Rights, the ideal of free human beings
enjoying freedom from fese and. wani can only be schieved If conditions are creited wherchy
everyone misy enjoy his economic, social and cultyral rights, a8 well as his civil and political rights . .
'qee Geseral Comments 4 (1991), 12 (1999) and 13 (1999) of the Commitee on ESC Rights
(CESCR). For example, the CESCR bas wted in cxtegorical terms in pars, 2 of General Commient 13
that: “The Imernations] Covenint on Econamic, Social and Cultural Rights (ICESCR) devotes two
srticles 1o the right to educstion, articles 13 and 14, Article 13, the longest provision in the Covenant,
s the mout wide-ranging and comprehensive article on the right to edueatioh in internutional human
rights Taw.'

' Expressod in its Articles 13 and 14

*See for instance the siatement st the Woeld Confeeance oo Human Rights: Vienna Declaration and
Programme of Action, 1993. UN Document AJCONF.157/23. A more recent affirmation s paras.d
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protection of ESC rights has been, and continues 1o be, less successful vis-g-vis the

enforcement of their Civil and Political rights (CP) counterparts. A long time ago, it
wis abserved that:

The international community as a whole contimae[s] fo
tolerate all too often breaches of economic, social and
cultiral rights which, if they oceurred in relation to civil
and palitical rights, would provake exprossions of horror
and outrage ond would lead to concerted calls for
imumediate remedial action,"

A number of points that appear to support this contention have been recorded
regarding the internationul protection of ESC rights. In the first place, the drafting of
the ICESCR was a ‘contentious, difficult and challenging manter’.'’ The initial
efforts to incorporate ESC rights standards in a single treaty alongside those for CP
rights had proved abortive resulting in the decision to adopt two separate Covenants
in 1966.* Furthermore, it is usual for o core human rights treaty” such as the
ICESCR to contain provisions for the establishment of an “international
supervisory”* body called a *Committee’ to manitor compliance with its standards.
However, the ICESCR contains no such provision and instead pluces the

end 13 of the UN General Ansembly 2005 Woeld Summii Gulnomc, GA Res. A/RES/6UN that: 4.
We affirm thot our common fundamenta values, including freedom, equulity, soliderity, tolerance,
respect for all human rights, respest for nature and shared responsibility, are essential to Internatinna)
relations. 13. We affirm the universality, indiviaibility, interdependunce ind interrelstedness of all
humarn rights.’

“Susternent of the Commities on Economie, Social, and Cultural Rights to the World Conference,
UN Doc.E/1993/22/, p.83, pa. 5.

"Buiderin, M, A, und McCorquodale, R, 2007, “The Internationnl Covenant on Economic, Soclal
und Cultural Rights: Forty Years of Development® In Buderin, M. A, and MeCorquodale, R., (eds)
Economic, Social and Cultural Rights in Aetion. Oxford; University Press. p.23,

Pibid. Pp.a-T.

"There ure in existence nine core internations! jnitruments on human rights. These are the two
Internations) Covenants of 1966 and the conventions on wamen; ¢hildren; migrant workors and their
lunilies; persons with disabilities; eliminution of racial diserimination; sgnins twriure, and om
protection from enforced dishppeararice. See

e

"0 Flaherty, M., 2002. Human Rights and the UN: Practice Before the Treaty Bocdies. 2™ Edition.
The Hague, ete: Martinus Nijhotf Publishers. pL
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responsibility for the implementation of its provisions on an organ of the United
Nations, the Economic and Social Council (ECOSOC).

It is axiomatic that such an established committee plays a crucia) role in
ensuring that the accentuation of the network of standards and the scope of
obligation of Swte Parties in a humian rights treaty is a continuum. Unfortunately,
the initial implementation of the ICESCR had little of this service. In the stead of a
committée, ECOSOC establishad “Working Groups® that were generally perceived
as less than satisfactory methods of supervision of State Parties’ treaty abligations.'®
It has in fact been argued that this initial state of affairs resulted in the ICESCR
existing ‘only as a textual reference point subject to the spoculative claims of both
its proponents and detractors."'” In 1985, ECOSOC! finally established an ICESCR
Committee (CESCR or the Committee). This set in motion g process that has aided a
deeper reflection and better appreciation of the stund urds envisaged and expressed in
the ICESCR through General Comments periodically issued by CESCR. " In spite of
this development, some analysts have been constrained by the stark reality of the
enormity of economic and social deprivations facing a large number of people in the
world™ to conclude that: no other treaty is ‘more frequently misinterpreted,
downplayed or intentionally abitsed” than the ICESCR.

A number of arguments have been advanced to justify the disparity between the
international protéction of CP rights on the one hand and ESC rights on the other.
This Is in addition to the seeming inclination in some quarters to consider less

"See Articles 16-22 of the ICESCR, {966,
“Craven, M., 1995, The Juternationa? Cavenant en Economic. Social, and Cultural Rightr- 4
ﬁrr_apccrm on its Development. Oxford; Clarendon Press. Pp. 4042

Ihid.p, 1. :
"By its resolution 1985117,
“The CESCR has tll date issued 21 of such general comments directed towards a more effective
implementation of the covenant ranging from guidelines for State-Parties in fulfiling Sielr treaty
obligations to clarification of objective standurds in respect of the rights guaranteed by the covenant,
For instance, the first genersl comment lsued |u |OKG was on State reporting while the fntest
published in 2009 concermned the ‘right of everyone o ke part in cultura) life” Sec

f ’ sescicommentshim. Last nccessed 20 February 2012,

1o oie report n 20046, around 0% of the piobal popuiation do net have secess to social
scyrity. And even within this percentnge, 20% exist in conditions of extreme deprivation and
paverty. See Cichon, M. and Hugemeger, K., 2006. *Social Security for All: Investing in Global and
Economie Development A Comsultation” [rsir i Secial Protection Series, Plscussion Paper 16
ILO Social Security Department, Genevn,

“'Simma, B, “The Implementation of the International Covenant on Economic, Sockal ind Cultursl
Riglis, cited in Badesin, M. A gnd MeCorguodale, R., 2007, Supra note 10, p.23,
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seriously the protection and violation of ESC rights than the violation of CP rights,
However, to each and evary one of these contentions there are cogent counter
arguments. For instance, the notion that ESC rights are positive rights ultimately tied
W the constraints or availability of resources and their allocation has been
challenged with the view that a number of CP rights also require for their fulfilment
positive uctions and considerable State expenditure. ™ Additionally, it i

In relation to civil and political rights, it is generally taken
Jor granted thar judicial remedies for violotions are
essential. Regreuably, the contrary assumption is foo often
made in relation 1o economic, social and cultural righix.

This discrepancy is not warranied either by the nature of
the rights or by the relevant Covenant provizions.**

A related notion focuses on the concetn that the
makes their enforcement onerous. Firstly, it has been a
ascertiin who the final duty bearers of the rights arc

tights-holder in relation to certain rights such as the right to health and food. ™
Secondly, promoting ESC rights, according to another view, may result in States’
interference and intrusion upan personal privacy in the guise of rights’ protection.
This intrusion is highly unlikely in the enforcement of CP rights which are
supposedly concerned mainly with personal freedom and autonomy.” A counter
argument to the raised issues is that the stated policy problems are not peculiar to
ESC rights and would, in reality, hold true for the implementation of a number of
CP rights™ such a5 the right to life and frecdom of movement. In particular, it has

very nature of ESC rights
rgued that it is difficult to
n meaningful terms to the

“Stutemént of the Commitice on Economic, Soctal, wnd Caltursl Rights 1o the World Confrence,
UN Doc E1993227, p 53, para. §,

“Hirschl, &, 2000, ¢ “Negutive™ Rights ve. "Positive™ Entitloments: A Cottiparitive Study of Judjelsl
Interprelations of Rights inan Emerging Neo-1,iberal Economic Order.” 22 Human Rights Chigraerily.
P}&. 10723,

1

Green, M., 2001, *What We Talk About When We Talk About Indieators: Cumrent Approaches to
Human Rights Mensurements.” 23 Human Rights Quarterly. Pp22-3,
“*See CESCR General Comment 9, 1998 “The Domestic Application of the Covenant’, Prra. 10,
O"Neill, 0., 2005, “The Dark Side of Human Rights’. 8/(2} International Affairs. Pp427-439,
“Erhm'x. ML, 1995, Supra note 15, p.1o.

aimin, AE, 2008, ‘The Futwe in the Mirror: Incorporating Strutegics for the Defere and

Promotion of Econamic, Socinl, and Cultur] Rights into the Mainstream Human Rights Agenda® 27
Haman Ripits Duarterly, p.1214,
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been demonstrated that the idea that the nature of ESC rnights makes the
determination of correlating duties prub]ttmam is merely the consequence of an
oversimplification of the analysis of duties.™ As one analyst has noted-

When someone I tormeed | observers  almost
unconsciously hold the state responsible. However, when
people die of hunger or thirst [or when they suffer because
they are unfustly disinherited], the world still tends to
blame . . . the simple inevitability of human deprivation,
before placing lability ar the doorstep of the state. Worse
yet, socieries increasingly blame victims of such vielations
for creating their own dismal fates . 2

According o a third objection to the nature of ESC rights, the underlying
obstacle to the protection of these rights resides not in their intrinsic nature. It is
rather connected with the lack of legal clarity of the provisions which express ESC
rights® standards as well as those reflecting the nature of concomitant State Parties”
obligations in the ICESCR. The provisions of Article 2 of the ICESCR obligating
each Member-state to ensure the protection of ESC rights within its local jurisdiction
w the ‘maximum of its available resources’ has been charged as being
problematic.”* To one particular critic, these words add up to “a difficult phrase- two
warring adjectives describing an undefined noun. “Maximum" stands for idealism;

“gvailable” stands for reality."™ On a cumulative level, it is claimed that the
normative contents of ESC rights as formulated in the entire provisions of the
ICESCR are such that they are burdened with ‘intellectual and policy problems.™

Shue, H., 1988, ‘Medinting Duties', 9874] Ethice. P.704. "[T]he difficulty is not with the discourse
of rights but with the oversimplified analysis of duties that rights-based theories usually assume. If
correlated with a particular right like the right 10 food are actually several kinds of dutieg some of
these cotrelative dities will be general and some will be special-and some will be, strictly speaking.
nedther gevorul nor special but the frult of aew relutionships crealed by new Institutlons designed
mmly 1o nlloeate previously unallocated duties.”

®Leckie, 5. 1998, *Another Step Towsrds Indivisibility: Identifying the Key Features of Violations
of Economie, Social and Cultwral Rights." 20 Human Rights Quarterly. P82

""Roberison, R.E., 1994, *‘Measuring State Compliance with the Obligation 1o Devote the “Maximum
Avijlable Resources™ 1o Renlidng Economle, Social, dnd Cultural Rights.® 16 Mimun Righi

gnﬂr.leriy P.A04.
b,

TOdinkalu, C.A., 2001, “Analysis of Paralysis or Paralysis by Analysis? lmplementing Economie,
Socinl, and Coluyra! Rights Under the Alfrican Charter oo Humaen aiid Peoples’ Rights, 23 Haman
Righis Quarterdy. pJ312.
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Yet if the socio-economic and political climate within which the ICESCR wag
adopted s dispn&siomu!y considerad, jt may be difficuly 1o envision how the
NOrmative contents of these rights and resulting States obligations coyld have been
More properly exprossed. It may thus be argued that only with the benefit of
hindsight haye detractors of the ICESCR been ghle 10 sustuin argumenty about the
nature of the legal standards and obligations iy stipulates, For, as noted by Beetham,
the social and politica background to the adoption of the ICESCR resylud in a text
that struggles 1o attain and Possibly maintain 4 balance between the economic

N " >

This uncasy conjunction of minimym and maxinmum agendy

. and the lunguage o progressive achievement gy
resourees allows’ stam partly from the Gltempt to brides
the two. Wi, hindsipht i might have beon patrer if the

thetr own Sormulation of rights which might be more
ambitious they, yep Consistent with, the universal one 34

Perhaps some allegations that the ICESCR is an ideological relic of the Cold
War er® ang the initial altitude towards jc implementatiog make the continyg)
affirmation of the im.{ivin'hillit}r and inrurdl:rpcn_dcnc: of human rights ineluctable.
But, as Scon” rightly cautions, it s important o always be mindfy) that human
rishlsmﬂxpmssedasinf
individual right-holder not the discourse of human righes generally. Therofore, jp
“Ppears legitimate and justifiable that in present times specia] and considerable
altention needs to be accorded to the complexity and myriad of clrcumstances thay
can result in violations of ESC rights, The eason for this is thag such issues, to 5
very large extent, received Joss exploration in uvnﬂnhlcjuri!-'pmdmcc in comparative
;:;ﬁh“" D., 1995, “What Futyre for Eonamic ang Socig) Rights." 43 Politicat Studles, pAg,
*“In the Unjteq Nations, economic, sociaf and cultural rights are an ophan of the cold wup= gge
Tomulevali, K., 2004, “Unasked Questiong oyt Eeanomie. Social and Cuiltural Rights from (he

ienice of the Spevial Rapporur on the Right to Edvcation " 27 Humaty Righes Quarseriy
P17, also, Alston, P, and Quinn, G, 1987, ‘The Nature gng Stope af States Pasjes’ Obligations
nder the lr;t;ruuuunu Covenutit on Ecanomic, Socinl g Culeury] RIghts." 9 Human Righey

et " 5
gﬁn.’g.PIM, ‘Reaching Beyond (Withogs Abandoning) the Cuegiry of “Beariomic, Social and
Cultural Righst 2, Human Rights Quarterdy p634,
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terms to conditions that may perpetuste the violation of CP rights. Instances of
denial of inheritarice and disctiminatory Inheritance practices, to the current author,
constitute illustrative examples of the less explored arcas of violation of ESC rights.

It is not the intention to argue that the possible ways through which CP rights
may be violsted are now immediately ascertainable with the exactitude of
mathematics for their simplicity. The point sought 10 be made is that, in relative
terms, acts constituting violations of CP rights appear to have achieved more
precision by the construction of relevam provisions in human rights instruments “in
the constant jurisprudence of imternational courts.™ This is in addition to the
abundance of available jurisprudence of the relevant treaty bodies on matters
mvolving violations of CP rights. It is conceded that there currently exists a
‘growing intellectual development and sophistication' which has ensured that ESC
rights ‘are no longer as neglected as they once were in relation to CP rights.”® OF
crucial importance in this regard is the jurisprudence of the CESCRY which is
heavily documented

Similarly, the jurisprudence of the regional human right bodies in the Americas,
Africa and Euwrope and of national/constitutional courts in some domestic
jurisdictions in the promotion and protection of ESC rights are well documented !
The fact that the issue of the recognition and protection of ESC rights continues to

be in reception of much judicial and academic sttention nationally and
internationally is commendable. This may be a clear indication that the question of
non-justiciability of ESC rights, if not already ‘dend and buried”. is presently
reduced merely to *a quiet echo from the past.”™ Nevertheless, the alarming levels

“Tints, M., 2007. “Justicisbility of Economic, Socinl, and Cultural Rights in the Inter-American
System of Protection of Human Rights: Beyond Traditionsl Paradigms and Notions,' 70 Human
Rights Quarterly. pA3d.
"For example, vee Chapman, A. snd Russell, S. (eds) 2002 Core Obligations: Bullding <
Framework for Econamic, Social and Cultural Rights Antwerp, ete.: Intersentin, p.3
“Tinta, MLE,, 2007. Supra niote 37, p435.
“8ee for instunce Clapham, A. 2006. Humaon Rights of Non-Siate Actors, Oxford: University Press.
PpA32-531; Tinta, M.F., 2007. Supra nole 37, p434; Nolan, A 2009, *Addressing Economic nnd
Sovinl Rights Violations by Non-state actors through the Role of the State: A Comparison of
Regional Approaches to the ‘Obligation to Protect” 9(2) Human Rights Law Review. Pp.2258-255:
See Tomedevaki, K., 2005, Siypra note 35, P.717; "Leading Cases on Economic, Social and Cultural
Rights: Summaries.” Working Paper No.7 ESC Rights Litigation Programme, Centre On Housing
Rights And Evictions (COHRE) 2000, Available at
Forww.colire ora/view_page.phoTpege id=381. Actessed 25 May 2012,

See Scheinin, M., 2006, “Justiciability and the Indivisibility of Human Rights' in Squires, J,

Langford, M. and Thicle, B. (eds), The Road To A Remedy Current luswes in the Litlgation of
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of poverty and deprivation® constituting lurge scale violations of ESC rights in
developing societies and impoverished sections of the industrialized others daily
illustrate that much is still needed to be done. While it may be argued that all human
rights require resources for their protection, most human rights experts would
generally agree that the full realization of ESC rights require greater expenditure of
resources by any State. ™

This reality raises the question as 10 whether it may be more cost effective for
States (especinlly developing States) to fulfil ESC rights if more attention is directed
instead 1o addressing the ‘causes’ of violutions rather than attempting to eradicate
their ‘symptoms’.** It appears that much of the present efforts channelled towards
the pratection of most ESC rights have focused on proving their justicinbility and
independent existence as human rights and not merely the socio-cultural and
economic nspects of CP rights. It may, therefore, be more fruitful if States are
required under existing human rights obligations to give mare serious dttention to

Economie, Social and Ouwlwrdl Right, Sydney. UNSW  Pres pdT. Avaflable at
W g jd=381. Accessed 25 May 2012
According to the Human Development Report, 2003, published for the United Nations
Development Programme (UNDP), available ot bt erdmedi i T
P37, sceessed 2 June 2012 “Like South Asis, Sub-Saharsn Africa faces enormous poverty. Bt
unlike South Asin, it Is being left behind, Almost scross the board the sty is one of sagnation.
Ecoromies have not grown, half of Africans live In extreme poverty and oné-third in hunger, and
fibout one-sixth of children die before age five- the same a3 & decnie agn.*
“Seo Baderin, M. A, #nd McCorquodale, R., 2007, Supra note 10, P12 “Althoush it has been
argued accurately that some [CP rights] also require resources 1o be protected, it is clsar that ESC
rights geserally require grester resources to schieve. This has greatly affecied the full development
and redbization of the ESC rights over the years, especially in developing stites
“*See for example the argument by Craven that the human rights project s fumous amengst others for
‘promising too much, detivering too liude; failing to manage conflieting intervsts; treating symploms
ot Gises; and 50 on.' Craven, M., 20006, *Assessment of the Progress on Adjudication of Economic,
Secial and Culrural Rights' in Squires, J, Langford, M. and Thicle, B, (eds.). The Road To A Remedy
Currént [sswes In the Litigation of Economic, Socia! and Cultaral Right, Sydney: LINSW Preas, p.17.
Availnble st hip:thiww cohire arphview page phpZpage bd=38), Accessed 25 May 2012
“Consider the rgument by Warbrick that e ntion that the Europesn Canvention on Human Rights
protected ESC rights prior to the adoption of the Buropean Soclal Charter s misconceived. In his
view, what thut Convenition did in qualifying ceses was to protect the social md eeonomle sspects of
CP rights. This much, to bim, is certainly not the same as recogniring ESC rights as independont
claims. Warbrick, C. 2007, ‘Economle and Social Interests und the European Comvention on Human
Rights’ In Baderin, M. AL, and MueCerquodale, R, (eds). Supra note 10, P241, Compure this
pasiticn with the argument by Scheinin that such sotion in fact emphosized the Interdependence und
Indivisbility of all human rights and has tie potentinlity for the strengthening the protection of

economic sociul and cultural rights by providing some guidance as to how their violations may
successlully be adjudionted. Scheinin, M., 2006. Supra note 41, Pp.20-23,
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preventing ciroumstances that result in scenarios of homelessness, destitution, and
hunger than concentrating majorly on remedial and restitutive measures. The sense
of what is intended here is captured by Craven’s argument that some terminologies
defining the nature of State Parties’ obligations in respect of ESC rights

leaves untouched the basic question as ro whether society is
structured in a way that allows the contimued production
and reproduction of impoverishment. . Without same
broader engagement with the strucrural causes of poverty
that permeate the private realm of exchange, an emphasis
upon public law remedies will do litle other than merely
legitimate existing distributions of wealth, status and power
throwghout society, and repder more difficult any action
Which seeks to reconfigure them,”

This line of argument appears to have also enjoyed international judicial
approval in the Advisory Opinfon of the International Court of Justice (ICJ) on
Legal Consequences of the Construction af @ Wall in the Oceupied Palestinian
Tervitory™ It should be noted that the analysis of the Advisory Opinion given below
is limited only to issues of ESC rights violstion as addressed by the ICL. In this
regard, an important issue for determination by the IC] was whether the Lsraeli

ent was bound by the provisions of the ICESCR (which it had ratified) as
1o be considered in violation of some of those provisions by its conduct within the
oceupied Palestinian territory.” The Isracli government, for its part, argued that the
provisions of international human rights instruments generally serve only to
citizens from violations by their own government.™ Therefore, the applicable law on
the matter, in its opinion, was/is international humanitarian law,*

In refusing to be persuaded by the Isracli government’s contention. the ICJ
made particular findings that the continued construction of a barrier (Wall) by Israel
around the relevant Palestinian territories has had dire consequences for agriculteral
production and aggravated ‘food insecurity in the region.” The Wall has resulted in

Craven, M., 2006. Supra note 44, p.36.
“Legal Comagusnces of the Constraciion of @ Wall in the Occupied Palestinian Territary,
Intemations! Court of Justies Advisory Opinfon, 9 July 2004 Full 1ext available wt
i 67 1L.pdf, Aceesned 25 May 2012,
aras 10]-103,
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the destruction of fentile lands and ‘some of the most im
region” are currently at the Israeli side of the Wall.?
the restriction of movement of persens within and ou
territories; forced people to abandon their
difficulties of access to places of work, h
facilities.™ The ICJ thus determined that.

portant water wells in the
The Wall has also resulted in
tside of the relevant Palestinian

abodes of choice: and increased
calth, educational and other social

the territaries oceupiod by Israel have for over 37 years
been subject 10 ity territorial Jurisdiction as the vee ving
Power. In the exercise of the powers available to it on this
basis, Isveel is bound by the provisions of the International
Covenant on Economic, Social and Cultural  Righy,
Furthermore, it is under an obligation not to raise any
obstacle to the exercise of such rights in those [ields whers

competence  has  beon fransferred  to  Palestinian
authorities ™

In concluding its opinion on this particular point, the ICJ found the Israel;
Eovernment o be in violation jn respect of the Palestinian victims coneerned of the
following rights: that i, the rights ‘to work, to health, to education and (o an
adequate standard of living as proclaimed in the International Covenamt on
Economic, Social and Cultural Rights® %

At this point, it is useful to again note the earlier stated emerging arguments for
the need 1o concentrate mare efforts on add

ressing the root causes of violation of
ESC righis rather than treating the symptoms. Reference by the ICJ in the Advisory
Opinion discussed 1o the existence of an obligation on State Parties “not to raise any
bbstacke to the exervise’ by

individuals of ESC rights appears to reflect its
responsiveness to these two

developments. More importantly, it also evinces the
recognition by that Court of the nees to, in desery

ing situations, adopt a broad and
dynamic interpretation of the provisions of the ICESCR if those provisions fre not.
to be entirely deprived of their overall objectives. The fact that the ICJ refused to be
persuaded by the argument of the Israelj govem

ment that it had no human rights
obligations to persons within the occupied Palestinian territory is again illustrative

¥ Ihidt,
L 3

id,
SPara 112, Empliasia sdded.
"Para 134,
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of the established” fact that acts by Statcs that impede the exercise of ESC rights 10
g within (or even ouiside’") their territorial woundaries may qualify as human
rights violation under the ICESCR.

For present purposes, d guestion for determination is whether private actions
should be taken as being subsumed under States Parties’ “pbligation not to raise any
obstacle to the cxersise” by individuals of their ESC rights. Drawing on the
argument that it may be maore helpful 1o work at eliminating the root causes of
violations of the category of rights in question, a primary assumption in this paper is
that private acts which disinkerit or discriminate against otherwise qualified heirs in
the distribution of the estate of a deceased relative in certain societies tgnificantly
affect their ability 1o enjoy a number of BSC rights. Therefore, 8 stronger base for
the realization of these rights may be possible if persons prone Lo such instances in
their immediate environments are protected through inheritance regulation. This 18
especially important for domestic contexts where State-sponsored social security
measures for the less privileged members of the society are either ineffective or non- v
existent.

Inspired by the words of Eleanor Rovsevelt, the current author is of the view
that unless human rights (and in this paper ESC rights) have meaning in the private
sphere of activity of an individual “they have little meaning anywhere. Without
concerted citizen action to uphold them close to home, we shall look in vain for
progress in the larger world'® Hence, the proposition in this paper is that the
question of resource distribution throtigh inheritance, essentially a private matier, is
closely connected with the enjoyment of some ESC rights in developing sovieties
such as Nigeria so as 10 require regulation by HRL. The ‘right to inheritance’, the
phraseology adopted to argue the link between the two concepts of inheritance and
human rights, currently has no explicit and independent legal existence of status in

THRL, .

-

Ygen O iaharty, M., 2008, ‘“The Concluding Observasions of United Nations Human Rights Treaty
Bodies." 6 Human Rights Law Review Pp.35-36.

Mpor the statement oF this point of view in the context of the discussed Advisory Opinion of the 1C),
see fhid.

a1 the peesentation of N YOUR HANDS: A Guide Jor Compranity Action for the Tenih
Anniversary of the Universal Declaration of Human Rightz " United Nations, New York, March 27,

1958, Avnilsble sl it /wwi udhe org/ituryioyourim.. Last secessed 10 Soptember 2013,
359

_E.?".ff!.l'r'm PR
o *
e ;_...—..!I ||'- e J‘!ﬂ;



Ife Jowrnal of xternational and Comparative Law (Vol, | No.2 201 dJ

The Concept of Inberitance and the Violation of ESC Rights: The Interface

In spite of the current swte of legal scholarship on the issue of justiciability and
the status of ESC rights as discussed in the section above, two detracting notions
nppear 10 still retain some force. The first is the iden that the realization of ¢ number
OF ESC rights comparatively to the protection of most CP rights generally requires
greater expenditure of resources and may further challange poorer economies™ such
as Nigeriz. The other is the notion that for governments everywhere to be able to
fully realise ESC rights, they require s “huge paternalist and bureaucratic
and @ corresponding extension of compulsary taxation, both of which waould
interfere with another basic right, the right 1o freedom.™ It is stated in furtherance
of the latter notion that the guarantee of ESC rights must necessarily require an
illegitimate engagement by States with the principles of socinl justice through
wealth redistribution and an incursion info market economies.®

These two arguments appear to articulate the fundamental ideological problems
that continue to put the realizstion of ESC rights in most Smites in jeopardy.
However, human rights advocates have long proposed strategies that put in question
the legitimacy of the stated assumptions. Relevant literature has, for instance, sought
o prove thut oftentimes violations of ESC rights' in developing countries are in
reality the results of poor policy making; official corruption; the drive towards
economic development and other structural problems.* The point being that perhaps
the realization of ESC rights in economies such as Nigeria requires strategies that
target, for example, government corruption and inject ESC rights considerations into
policy-making and developmental goals rather than expending additional resources.
Discussing official corruption in the South African context, Lehman™ has supgested
that given “disproportionate deferise spending that is hurting the homeless, jobless,
and those without adequate water, sanitation, and education’, these concerns should
inform a strategy of constitutional adjudication, criticism and challenge.

[n her opinion, courts should be able to entertain wuch challenges and be
prepared 1o undertake judicial review of administrative *disproportionate’

®See Craven, M., 2006, Supra sole 44, p. 32, - Badesin, M. A, arid MeCorquodale, R., 2007. Supra
pite 10, p 13

* Beethim, 1., 1995, Supra note 33, p.a2,

“Seott, C and Macklem, p, 1992 ‘Constitutional Ropes of Sand br Justiciable Guarantees? Social
Rights in a New South African Constitution.* /4] (1) University of Pemnsylvania Lave Review, p2l.
“For example, see relevant argument in Lehman, K., 2006, *In Defense of the Constitutional Coxrt:
Litigating Socio-Economic Rights #nd the Myth of the Minimum Core.’ 22163 American Liniversity
Internatione! Law Raview, Pp. 196-7.

Yidid, p.197y
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expenditure of resources in the face of mass violations of the citizenry's ESC
rights® This ideology may have informed on institution by a Nigerian advocate,
Femi Falana, of 8 suit challenging the Nigerian federal government on the state of
public health facilities in the country¥ Mr Faluna sought before the Nigerinn
Federal High Court”’ a declaration that the condition of public health facilities in the
country violstes Article 16{2) of the African Charter on Human and Peoples’
Rights™ and a perpetual injunction o restrain the government from profligately
expending public funds on atling public officers in foreign hospitals amongst other
clsims. On policy-making fhat impacts the realization of ESC nights, Hiskes” has
demonstrated how a seemingly disconnected policy decision such as the citing and
construction of a golf course in the American context can significantly impact the

enjoyment of the human right (o water of persons within and putside that country’s
territorinl boundaries.

Regurding economic development, it has been suggested that the inertin by
same States to commit 1o concrele welfare policies may significantly be attributed to
both internal and external pressures o aitract foreign investments by muintaining
favoursble and competitive market conditions for TNCs,”™ On a seetmingly
pessimistic note, Wiles” concludes that it is presently uncertain ‘whether the new
orientation of scholarship in favour of socic-economic rights will be able to counter
these opposing forces.” Indeed, it is worrisome that not only are poorer economies
increasingly paying more altention 1o cconomic development at the expense of

¥1bid.
“gee the pecount in & Nigeria daily, spunch on the Web' Friday, 30 July 2010. Availalve at

“4git No. FHC/IRNCSMSWD, pursunnt to Order 1, rule 2 of the Fundamental Rights (Enforeemenl
Procedure) Rules 2009 as proserved by section 3118 of the Nigerian 1999 Constitution. Thiscase in

sthf} pending befbre the court at the tirme of the writing up of this thesis. .
"(Ratification and Enforcement) Act, Chspter ‘A9, Laws of the Federation of Nigeria, 2004. This

sintute actualiy incarporates the provisions of the African Chaster on Human and Peoples” Rights injo

the Nigerian lagal system.
Piligkes, RP., 2010. "Missing the Green: Gollf Course Ecology, Environmental Justics, nnd Logal

wglilment” of the Humean Right to Water, 3272) Human Rights Quartérly, Pp, 126-141. The focus
ol the srticle in primarily ‘on watcr usage by the upproximately 17, G0 golf courdes in the inited
Stntes and. on its impact on both water supplies ane the prospests for bonoriny the human vight o

water worldwide See, especially, p3.
Towwiles. E., 2006. ‘Aspirstional Principies of nforccshle Righta? The Future for Soclo-Economic

Flights in National Law. - 221} Amarican Universiny Internasional Law Review, p.6Ad.
" rbid,
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human development’™, but in fact that States which had hitherto strong welfare
systems are in the trend of introducing significant cutbucks. In a concluding
observaiion by the CESCR on Canadn™, the Commitice noted *with concemn the cuts
in financial support to civil legal aid services with regard to economic, social and
cultural rights in a number of jurisdictions of the State panty.”™ These States sppear
apen to the idea that continued govemnmental provision of sogio-economic goods
will affect the basic potentialities for economic development and ultimately infringe
individual freedom. That the converse may in fact be the case has long been
recognised.” In the first place, it is safe to ussume that the concept of individual
freedom is a mirsge without concurrent ‘autonomy concerning the exercise or
enjoyment of some specified core’™ of ESC rights.

In this sense, it has beeny emphasized that there is a need for “broader social
welfare policies and economic development strategies’ directed at ‘achieving the
minimum core [of ESC rights] in every possible way".” In real terms, sustained
conditions of ahject poverty snd gross violations of ESC rights may in the loug run
prove inimical to economic growth and development for any country. It is axiomatic

PThis i desplte the availubility of data that have sought to prove that & country's fevel of
development ix in reality commensurate with the fevel of its humun development and the faot that
poverty constitutes n denial aof access to almost, if not all, human rights. See UN. Deveiopment
Progmmme (UNDP), Hiiman Development Report 2005: International Cooperation at a Crossroad:
Al Tride and Securlty i an Unequal World PpsS4, 57 ond 227-29, available ot
mzmwmmﬂ. Accessed 17 July 2012,
2006 EC. LVCANCOA, EIC.ILCANICOTS, para 14, _
“Similar concerns were alsa expreased in the CESCR's Concluding Observations (CO) on Sweden in
1995, £ C.12/1995/5, piras 7-9. Years lster, although Sweden hod hitherto been one of the few
countrles in Europe in which wition was free for all students regardiess of national origin, the
Swedish parliament has necently passed n law (o introduce fuition and application fecs for
International  Studemts  from 2011, Sec The Local 21 Al 2010 (avallable =
JAhwiogil se [0y Ewel, bl '.' - AL oo P 1 N 1{'- m 17 ju'l} 1ull}
Similacly, m the UK, welfare and benclits culs appeys 1o be top priorly for the new
Conservatory/Liberal-Democratic coalition government's pannced 1o ecomamic rocavery and growth.
See “The Impact of Welfire Cuts: Britons an the Breadline.” The fndependent, 4 July 2010 {mvailuble
it hitn/www.independent co.ul/news/uldpolitics/tbe-impact -0 fswe! fare-cuts-britons-on-the
bread]ne-201793%.himi, ncoeased 17 July 2012.) According to Yamin, AE,, 2009, Supra nole 27,
Pp. $-5- ‘We ahould all be alarmed, not only by the fact that millions of pedple are slipping into
poverty dus to current global econmic crisls, but aluo by the tendency of governments 10 slnahi social
Fruwmmm dlctate sid without meaningful input from thoss who nre most affected.”
"See for sxample Sisgel, RIL, 1985, ‘Sociceconomic Human Rights: Past wod Future.' 7 Human

Rights Quicsrserly. Pp.255-267,
"“Wellman, €., 1982, Welfoe Rights Totows, N.J= Rowmuan ind Linkelicld. p31.
TWiles, E., 2006, Supra note 69, p.60.
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that economies where ESC rights suffer gross violations are often rife with social
erises such 4§ civil strife and wars, vandalism and alarmingly high crime rates.”
Such economies rarely atracl gainful foreign Investments but usually require
additional social protection ‘in the name of national solidarity and in the interest of
the political survival of govemments with varied ideological baggage.” These
concerns may have inspired a change in the arientation of scholarship by cconotnists
of the 19505 and 1960s that was gearcd exclisively towards State-led-income-based
growth to those of pqup!mmtr&d-sumimhibdw:lnpmmt of the 1970s upwm‘ds,“
This trend has also been greatly impacted by human rights scholarship evident in the
sbundance of literature on the concept of a rights-based approach to development. :
While an extensive discussion of this concept will take the present thesis for afield
its foeus of concern,™ it is relevant to note that the &ignificance of the concept is to

Mg Termmasoli has argued, *Chronic Poverty may sleo be 1 significant fiolor in sustaining wars a4
vislent erime and predation become the only vishle Tivelihpod stratogy Tor the chronlcully poor.”
Tommasol, M., 2003, “Inequality, Vulnersbility 1o Violent Conflict and Add [ncentives for Peace’
Fourth Armural Global Development Confeznce, availakie ]
pikis oip/c: . reGE PApETE lu[w..lﬂ' [ Mw poctised 11
Aygust 2012; also, foe an exploration of the subject within the Ivoirian historicel context, see Langer
A.. 2008, *Horizonts! Inequalitics and Violent Conflict, Cote d'Ivoirs Country Paper’ available at

] s o glahal] 5 nper_amim_3ipdf, sccessed 11

August 2012,
Tgiegel, L., 1985, Sigwa note 36, p.266.
®gre Yamin, AE., 2009, Supranote 27, p. 6.

Development Debute Seen Theouih the Lona of the Millenniumn, Development. 27(3) Human Rights
Quarterly. Pp, 755-829; Roxga, D 2001, <Applying a Human Rights Hased approach 1o

unNDP
0 ENLodf, nccessed 12 August 2010; Patel,

! Poradigm and some implications fur
pdate, available st
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Mgee: inter ali, Sen, AK., 2001, Development s Ercedom Oxford, New York: Oxford University
Press: 1999, Commoditiey and Capabilitiex. Delhi: Oxford University Press; 1983, “Davelopment:
Which Way Now? 93 The Econvmic Jovwrnal, Pp784-756; Sudhir, A and Sen A, 2000, "Human
Develdpment and Economic Sustainability’ 28712) Warid Developmimt. Pp. 2029-2045; and
discussing his contributions on the subject, see Vizard, I, 2005, “The Contribution of Professor
Amartysn Sen in the Field of Human Righta' CASE paper 91, LSE mvoiiable o
nitpsfaticeni lesas cane/CPICASEpaper: '.mﬂlﬁhuguuiﬂll.ppim.
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make ‘developmental stratepies become more “preventive” mather than merely
reactive on their approach to poverty and violent conflict,”™®

The discussion so far provides ample justification for the assumption that much
of ESC rights scholarship currently addresses causes of violations and States’
obligations in that respect rather than the question of resource and its degree of
availability, Put another way, there have been broader considerations for creating
preventive frameworks rather than ameliorative measures in delineating States'
abligations towards ESC rights protection. The present paper secks 10 add to this
growing body of literature by sdvocating for the regulation of inheritance, As the
CESCR has reiterated, “the implementation of economic, social and coltural rights
requires o consideration of a range of issues, including the equitable distribution of
existing resources.’™ What is, therofare, envisaged is a system that ensures the
equitable distribution of the estate of o decensed in relation to the socio-economic
requirements of would-be heirs. This is considered 1o be pertinent since a person that
is disinherited may have his ESC rights violated in economics where there are no
other provisions for economic welfire and social security. In the same vein, persons
who may otherwise not require any external assistance to enjoy hasic ESC rights
may, nevertheless, suffer violations as disinherited or diseriminated heirs.

The CESCR also has found for a fact in one consideration that the denial of
inheritance has resulted in harsh living conditions for widows and orphans in that
particulir jurisdiction.™ There appears 10 be litle need for further eluboration to
show that the consequence of such situatione may be long or short term (depending
on the purticular circumstances of victims) cumulative violations of such ESC rights.
This may be the right to adequate standard of living, comprising freedom from
hunger, adequate clothing and housing including the continuous improvement of
living conditions™. The violation of this right appears self-evident where heirs are
denied access 1o property of a deceased who, in maost cases, was the breadwinner
responsible for the provision of sccommodation and all secial and nutritionsk needs
of the spouse and the children. The CESCR has, for example, correctly observed in”
respect of the *freedom from hunger' component of Article 11 that States should

" Darrow, M. and Tomas, A_, 2005 Supra nowe K0, p.AS6,

**Concluding Observation on Jardsn, 2000 E/C.12/1 Add 46, pura 27,
“CESCR Concluding Observation on Zambin, 2005, E/C.12/Add | 06, prira 23
* Atticle 1) 1CESCR
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ensure that all persons are protected by adopting all possible and necessary
strategies,"”

It may also be the right to enjoy physical and mental health to the highest
degree possible and healthy development of the child™, The link between denial of
inheritance and the right to health may not be readily obvious. However, it is a fact
thar in most countries today, health services are rarely cost-free and are mostly only
available to persons able to afford them through personal means™ Importantly, the
CESCR has stated its recognition of ‘férmidable structural and other abstacles™
that result in the violation of the right to the highest attninable standard of health.
Specifically as it relates to the protection of the right to health of women and
children, it has been observed that States” obligation in this regard include breaking
down all barriers that can interfere with their *sccess to health services’."' In the
author’s vpinion, the denial of inheritance ns well as discriminatory inheritance
practices may constitute part of the structural obstacles or barriers to a victim's
realization of the right under discussion from private resources. Therefore, the
recognition of the right to inheritance in this connection may be taken to amount to
part of Stutes” obligation *to take measures thut prevent third parties from interfering
with Article 12 guarantees’ as emphasized by the CESCR.™
Other right in this category includes the right to the full development of the human
personality and the sense of its dignity through education™. Similar to the right to
heaith, there is almost no such thing as the right to education in most developing
societies except where the right holders are in position to ensure fulfilment by
individual initiatives such ns the payment of fees und the acquisition of learning and
research materials, Certainly, the protection by a State of persons from denial of
inheritance and discriminatory inheritance practices does not absolve the State
concerned of the obligations to realise the right to cducation to all persons.
However, it is possible to argue that the recognition of the right to inheritance may
constitute part of a State’s obligation to adopt all necessary measures to ensure that
third parties do not interfiere with the enjoyment of the right,”* particular in situations *
where educationnl services are not publicly funded.

YUESCR General Comment Mo, 12 “The right to adequate food”, 1999, E/C.12/1999/5, para 21.

" Artlele 12, ICESCR

*This fact is acknowledged by the CESCR in Geseral Comment No. 14, “The right 1o the highest
sitninable stundard of heslth’, 2000, EAC. 12052000/, para 12 (b) (i)

®ibid, para 5

" Ibid, para 21-3.

“Ibid, parm 33,

" Article 13-14 ICESR

“CESCR General Comment No. 13, *The right to educutlon’, 1999, EAC.12/1999/10, para 47,
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Finally, where the State is unresponsive in terms of welfare provision, n disinherited
heir [aces an additionnl violation of the right to sociul protection and assistance
from the State™ and the right to secarity in the event of unemployment, widowhood
or ‘other lack of livelihood in circumstances beyond his[or her] control™.

Conclusion
That there appears 10 be a connection, in the current author's view, between

instances of denial of inheritance ns well as discriminatory inheritance practices and
the violution of ESC rights has been demonstrated in this paper. As the anecdotal
account in the prologue indicates, acts of denial of inheritance or discriminatory
inheritance practices where they exist are ofien the result of imbalance in private
power relutions within families. In view of these potential violations, it is here
conceived that for developing economies in particular, where the incidences of
violations of ESC rights appear to be greater, inheritance practices that manifest
structural inequality in power relations within families ought to be prevented or
fruitfully managed by the State in the best interest of all concerned.

" Article 10 IOESR. See CESCR General Comimert No. 19, “The right to socinl secority’, 2008,
EACI2MGHCD, prea 4(b]).
®Article 25 (1) UDHR




