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editivm iof e joumal exploses artiches and past
al cidlinire wnid vahiet of Tegal resemch
[11s vofime diaw an several aspects of legal junsprudence
anll specanlured fronticn ol Lnw: The duecsrion un:d.hr ihese p:ru.'rl- ah.*:tltt'-'JrIT
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The Case Reporting and Articke Selecting Pracess % "
Ihe principie and process description has become necessary hecause of the higs
purmiber of antigled and cases we have declined phh]lc.'lrllm due 1o our external
aisessors ateviment Cuile o number of commients wio have recenved comceTing
the abave siggest obseurity of journal editing siyles and adherence o the |?'Eh'=-'"
standardi possible. Simply put, the official editorial pulicy gunding MNovena
Universaty Law Joumal (NULD = Case Reparting and Article Selectan Process
(CRASE) may be cumbersame af first hlish, bt i's an integral part of the quality
assurance Novenn Lmiversity Collegeof Law represent.

The purpose ofthe CRASP & tonspre coherence and clarity of legal reasoning
wmong sl stake hoslilers partculardy, oar referred scholarly corisinurs who rvaal
gompdly with the writing forriant und style approved fod aubors. As g Uneveruty
we apprecioe the difficulties ngud adberenice b sel standands prose to our
rescarchers. These challeages notwithstanding, our echolarly guide fines need not
consirakn thhavabion sl '|I'l1.:|Fi.1|.:I.|.Il.IF.|1- 11 j:'lFI.'IEFIE'-:!iH! scholirs. CHASPE = 0
qualitatrve and fumctional response to omlbwritten English, law ard policy
resemrch corricuhian deficiencies ofour aducational pracess over the yoars.

It mfhermyg strctly to the Chicagoe Stvle Munual approved under our CRASP
process in conducting legal research and writing, we foumdd an impressive number
of fommad styles used in several pourmaie. A critieal perusal throngh these other
styles wnfilds sutiabality to fields like: mmmanities, smhropology, archifecture,
prin, Elassics, design, drama, film, history, homapities, lopeage, lierature, and
mume. In the contmery, a1 Movens Liniversiy Law College our prescmbed legal
writing sivle and fornmt i part-of our convertional profeisional teaching mesdule.
A preveinsiie of pur glabal IVY — link stundurd — driven dnter disciplimry fepgal
meeearch wiich rodmoite 3 :.'h:ﬁnlhg curiosiny 1o our miEmatinmnal pariners The
thiricen (13) articles tn this second volume are presented s compelling
impshlished articles providing & glimpse of our jowmol's potentinl bigh impect
mnge
NLULY is usually comipiled after the call for papers. The Editors comipile the whole
enitries for the Provost’ Dean and Editor = m = Chiel who forwards the whols
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EXPLORING THE IMPLIMENTATION OF ADR IN THE NIGERIAN
CONSTRUCTION INDUSTRY
Horakat A Rojiand Asbigar Al T AL Molained **

Kioywirds: Aliormative Dispaie Reaolution, Nigerian Constroction Incdustry,
ABRSTRACT

The Nigerian eonstruction indutry by one of the pivetal vectars that
i the Nigerion econowy outoide oif and gec The contiriction sector (v
Righly hazandous and a dispute prone vdistry. The wve of Alernative Dixpate
Revolwnion (ADR) techniques ax @ panacea to address the ever Inereasing
challenges amd probloms of the construction sector have gained considerable
aceeprability in Nigeria. All tiers of governments have after some reluctance
Mo emebraced ADR ax a fndamental tool in recent vears, The Nigerian
Crovernsient amd ke privale secior contributors ave aceepted inelusion of
ADR methods as an integral part of e dispute resolution procedvre in the
sbaredard forms of contracts for wse inCrovermmen and priviee profects

Neveral neasons curnently acconnt for the low wtifization of ADR in the
Nigertan eonstrction dmduxine. Thise chale lack of experience and
Arearwicepe. This paper examines the fegal ciom policy framework and imploves
the conicepieal prcess i prerequiites of a suceesstl ADR process. The
atudy reveals thar the natie of dispete dictares the pe of mechaniim fo
vmnplow. A dispute may decome complen ¢ appropeiate mechoniom @5 oo
employed, Therefore, ADR kax a lot 1o offer i streamiining the dispute
resaliublion mtechanivns iwsed for consfraction dispite pexolution iy Ngenia
Thr wteafare ot of thee sruely i devlicented fo propere reforms in adwrintstration
-!_I'fillﬂll‘e' in Ml.'u'q'.r‘l.lt'.fl'r_l-llaﬂ.ﬁl.l.lll'm m;"l"r'u:a'm. Mewwwihile the UK and Hu.l'.:]lt-r.l'q
muodels aof ADR for construction dispuate resolution are closely studied wirth a
view fa progosing practical refrms for dixpute resodve in Niperia

I INTRODUCTION

The Migerian construction industry w one of the real sectors of the national
economy, eagaged in & variety of activities that include the alieration and
repiir of buildings, struchures (bralges, fyovers, ete) and ather real propeny.”
Construction isa high hazard inchistry that comprises a wide mage of nchivities
mvolving construction, alteration sndior repar. Residential construction,
bridge erection, demolitions, large scale pamding, excavations, mad way

Maisiar & B, Prodosd vy ol lann, Prdess dshgen A% Al Mubsmed, Diganmses ol Civil
Laree, & ol Derwhsio Wiy o0 Do, Dotiomatiomsd 1 ivin [ ity Blalamia

e Aqthem, Brolsloro il Peespects ol the Cettintion ladkalty bn Sopeea, 0 B 0 (29000 Avelshle s
U:rh.l-IrlqllnhI|Hiﬂi|l'rrriﬁml-r|ruprlhmuul|mm"u
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vl ols e dll consivciion activities, Usually, constractien i criticnl
determimant of several Mangs todiTerent people insoviety. Forexample

e ot dinnn oditey o il pant of ooy noren, o il
yed il the ciliognn or dleshirabes, dhevelopmanl i dvsitry o slale 18
sttt I Al st i oF psils, oo il sl sy e
Cowernory conbeually ieveive g i ainl biik oy hios fingia
monili aie eier cutist el i pepwlied 0 B soriery, Do when
ihir Dy sty (e ndn e connidd fee vl ogoneed Duim tio paetapectivg
ol CREM, TPer wprit incume, oae, iy oann alwngs aee W bn the plsyaienl
siruniures which bemitafy il i,

[t in real life construction bith in theory amd practice coll for o clear and
rq-m:i:.u I-;-Hul RPN pqt],.-:-y {rmmievweos b for sinkeholiders o benehil Trioen 1 H:‘Iilll
and sdvances the constraction imduey olfer in the 217 centuiy. This explaing
Ube rpsrtance goverimenta tow aitacl o the mdustry

2. PROBLEMSINHERENTWITHTHE CONSTRUCTION
ININISTIRY,

In Nigena the consiraction industry remaiing oive of the rapid and seady
ceomomic prowth delermimants in e Migeran coonmy, This anpressive
prospect notwithstanding the Nigorion construction indusiry Isces robust and
danmting problems which have bapgely linited the industry i many respects
These cliallenges include ). Poor plannang, b) Fisonce, o) comuplion, d) pooe
magagement, €] triined peérsonncl, 1) equipment, g) boraaucracy, by forenin
exchange Hochaations, 1) imeceurity, @ Although there (5 na congluave
scientific assessment or findings on how much cach of (hese problems
negatively impact on or result o prodacted disputes s o degree amd
prevalence, But one abviows fact scknowledged by scholars i tiat the idusiry
neesds fsteramd nwre scoepiable dispue resoblition mee anesm

Giiven this slack reality, Alcengtive Dispute Besolution (AR
beshermgues in construction is viewed s e panacea Lo the problems ey the
industry and bave gained great momestum s recent yeors in Migeria. The
fedeml, state s locn] govenimems hove mitinted the melusion of ADR
methods as an itepral pant of the dispute resolution procedures i the
prescribed or applicable standard forms of contracts for use i their prajects.’
In practice several reasons envourge e vse of ADE i the Nigeran
constructiom indasry,

Il
Il
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il o st ke comatuie sk ookt AL dlimises TTiA Wi
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ol i tieigeats o tivady il Dsin e b bonlge w pesslvinng i in
Pttt B BRiwt, 0 S g st | E a0 e dcomstiannl el Bpaliatiy s el s
gl bevanmie ol et dosl ol pesalving |I|q||||l-1 AR livaii
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Actlbbeaton 0y pinaitingee Ve Higaet il sl vt ol A Diieatbon i alTecdively, Al
ot banis A prisoesn sena ilinesl, il avvr G on o bonen b slwiwod that
arnnnbn v Rk bispoates e s ovigren Bk oen b camiad b B miisilsis

LADK TECHMNIOUES INUSE IN TUE SHGERIAN CONNTRUCTION
INIMUSTRY

Towlay, merwen al A DIR prroceseen are e o Miges e with arbiteat i ani
T T T T R T R T TR YT TTTTRACTCS (T (et e (CTTTSeTin § (TERR T Ta i
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Pl slsisve esplaines the meiney i banday"s comgales ptiape of conmatiictiog
g he ot yoigiatee] om o diog iese olalienges. [his s lides
gl ybory ol pubiites pamging frain ihe sebewii of W uln|l1llt oot g
e B Elwe g tipeation an e tml oot babion - TR i G bekestalile fal
abpkoliolders i M Migesiom conmriotbon bty sidertand o varion
fopinin of dlipaite resolomion processes, pomicnbiely Qe ADE process and
Lo s,
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revalietion clwase in al) the stmdard foons of oonirecs far use n
(lovemmant projects, I the peivate secter, arberatinn r=main the
provailing depule reichution method 11 bas beea suppestod that
resistance bn change is the major obatacde to the implementaton of
ADR i canitnaction. Lock of knewlodge and expersomce uhierpin
ki rewdinnig,

1. Prevention

"The Nigerian construction industry practice on dispute resolution starls with
prevention asatechnique. This is usually aninformal process that leverages on
a coordinated teamwark predicated on matual cooperation that ultimately
prevends dispate. Under this technigue clents are encournged to build on thei
existing business or fillal tics with the opporfunity to buikd long time
relationships betwecn the partics.

“It has been suppeste] thag whene long-torm relstionshap i important
to the caniracting parties, Travention technagees shild ke adopted
Prevention lechaiques do not guarestee ol dispoe dlimmahion
Problzims cropping p during constraction sl reed 1o be resolved.

Resalving comstruction prabiems has both locd and ntermional
dimenslons™

1. Negotlation

In practice, negotisticn starts with the parties taken their stand on issmeg that
gveatually defines the nature of the disputes. This is however, regardiess of
typically form, process or nature of the fype of agrecment in qnestion. "In
negotiztion, the parties have absolute freedom with respect to the form,
process and fype of agreement”.” Negotlating corstruction problents demand
cooperative effort from the disputams’. The reality in negotiations is that if
negotiation fails, the disputants may choose 1o seek assistance elsewhere
without prejudice.

111 Neutrial Third Party Engagement

This mean constractive engagement from o neutral third party mmed af
resolving any dispute. Usually, there are soveral methods of engageament but
the two outstanding or domisant formats o) the stondmg neutral and b
nenhinding reselution. The sianding nedtral and nonbanding resoiutions
methods otk entails the active invalvement of a peutral persan or board, who
for all intents and purposes is sdjunct te the construction phase of o project,

il
" Sgpumauick
" Spinanigd
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bolding meetings with the partics and i the process id#Flti-rlﬂi the problems
andd through the active participation of the parties elammaie all barriers of
communication, including pross misunderstandings’ ind solve the proklems at
the source. Although Nigerian construction observers view this methed as
least expensive, it oust however be observed that for this method to be
effective theproblems howsoever described must he addressed relatively early
while facts are fresh and the forum must be strictly informal. Dhspute review
hoards and dispute resolution advisors have been used for this purpose.”

In Migerin Industry documented cases or precedents of ADE arc fadrly
scarce. However, Altemative Dispute Resohution techniques such as
mediation, mini-trials and adjudication are typical examples of non-pinding
resoluition,” These are employed after o problem has become fully developed
into a dispute. A fact scholars beliove 15 the thresh hold of ADR success.
Commenting on the critical and delicate nature of the ADR process, Sai-Cn
Cheung argues that

thene procoescs roquire more developmend of histories] [acts and
prester prepasaiion, Heyond this stage, positons hecome moes
polatised ard cost to both partics begin o mount, 1 the dispate is not
resitved amicably drough ADR proceduses, the next step & o relier
1he disprate % a third party fof 8 binding decizion, This, typically, isa
giunt ses, involving formal identificativs of oppasing positions and
ismmics; These require considerable prepambion by ihe pistics,
typically with (he nssstance of lowyers, consaltints and expert
witnesses. Thas will be & cise fir arbitration, o procesding bofons a
privafe judge, of the even pwie public and cxpensive step of
litigation. Arhitratinn i& by far the most cammonly used methad o
resalve onssucton dspates. Most canstmaclion eomdracts eontiin
whiiration clouses requirng the partics fo refer amy dispel o
rhitralion. "

IV, Litigation i

In Nigeria, for several decades pasties involved in comstruction disputes
resorted fo litigation, This was expensive, time wasting and above all was not
capable of resolving dispotes for several reagons because after litigation there
ia wsuniby "bad blood® and the parties hardly find common ground to resalve
the issues that divide them. Following mdusiry preferences the full samit of
ADR stans with prevention; negotistion; standing neutral: non-hinding
reanjution; hinding resolution; and end with litigation, " At the 1op end of the
stair-step chart a5 seen in Figure | bellow is litigation. Litigation is a rigidly

e
1
|
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regulated process, the process is subject to the rules and procedurcs sct out by
the court, By adopting the ligatien route, the parties surrender e contrel
overtheprocess and the suicome w {11 be imposed by a third party” ‘s

Several methedoloiics and step by step processes have heen put forward over
the years. But the most enduring and useful m terms of clanty, ost
cllectivencss and Hexibility appears to be that originally by Groton 1 and
peproduced by 5.0, Cheung” Adopted hereunder as su itwhle to the Nigeran
construction industry ADR standard process.

—
2
T Litlgatiomn ) Judge
Escalatirg /
Hasiify \ Binding Resolution Armliration
ind
Cost fx“’
Mediaticn, Mini-{riad
[I'hn-n[.ilm Resatution |  H2aRi
e ”
o

DEpute Rovew B
\ Hjﬂding H'll..ll:r'll I EHP""-.‘ H..“H:rﬂ.;.hrfilﬂr

il i

\ Negotiatien Dire<! Kegodation

Gtep NegoEatian

Prevention

Risk-Alocalion, Meantive for Geaparation
Parmating

"I'hn:pcininw.-dsI:-cmnd::hatcnnsmmumdjspmemulmim:nr:hniqu:
i= largely dependent on the preferences’ af the pariies, However, the stair-step
chart of Figare | adopted m this research depicts the dispute resolution
methods tlat are commonly used in the Nigerian construction industry. Miat
of these are private except urbitration and litigation that are statutory
controlied. The rising steps in the chart intimate the escalating levels in hostility
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aned et ansoehaned with the various forms of dispute resolution
ln all we note withowt further elaboration (hat wherens comiract

prtneisiony are helplul i resolving dinputes the normitive challenge appeirs

¥ enarmous becnie the 'devil in usually in the details’. Inthe words of Professor

500 Clhiewng

Farnalised dlinputes resabutbon preveses Coislnition vantures are
charscterned by o Bigh degee of uncevudnty and complesisy.
Ul of comsinactia comirm ducismentatioan i g cany tuk and
ippically inwndses the nchiskon ol provision [ anlicipetoy
puikirgencio, However, complete vissalisation ofall eveniinlilies is
abmisst imposaible, Constructan digiiies often arise wver sch
unsnicipated  lagpansigs. Wialid formalisod dispiits feanlutinn
provesaes such i aaliigstem aind litigation arn uselisl moviedecating
gl sl wrang, hwewver, this mny ool he (b real desee ol e
dispiinds, e this contexn, o palsialied dispate reanlubon procets
ilgat sz e real xpectitions ol the digpube resalutian users woald
gt Wik aceejia nee. Alemive dispuis meso leion ischnigee e
breem mdrohoed inmee Hhia noed

These challenges have led o cally for reform m ADR in the Nigerian
construction industry, Scholurs bave called for the remadeling of the civil
procedure ukes 10 provide for front-loaded ease filing system as well s
options for alleying ADR mechanism before the commencement of the trial
proper, Agood example i the Lagos State Multi-Door Courthouse which was
catahlished to atiend to cases which needed quick respense and relerring such
cased 10 U appropriate ADR door or mechanism best suited to its resalution,
This is 2 liudsble program, bul because the crvil procedure rules has nol miade
provisions for adjudication and for resolving congrection dispute, the
participants in the construction industry are still not been given the best
possible inthe circumstances, hecause there is mom for improvement.”

Others like Oyeniyi hos called for Migeria 1o consider the need to
enhanee commercinl activities in Nigeria and the indisputable rights of
intemational pasties twresolve disputes trough arbitration, He emphasized on
thie desire for Nigeria to sign and ratify the New York Convention which he
said is impartant. Arguing further he insists that the use of the ADR mechanism
fior resolving commercial disputes in the country will make Nigeria more
competitive,” Kasimu Abubskar and Isah exumined and suggested that the
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1 the constraction indusiry wiss delay, )

A critical evaluation of the use of ADR in the Migerin gopsiruciian
industry reveals that np-:r.niun:.:l cinsl, TIme, quality related faclors, u:admlng
methods and vanation arders appear to be the mijor [aclons strongly alleching
projects perfarmance” in construction industry and oficn lead 1o disputes in the
industry, Despile the recopnimed yscfulness of ADR n the Nigenan
construction industry clients, siakeholders, practioners and consultants
shouldalso be mu:nura.gudmutp!urmh: potential -:rf:LdjLI.:I.u:.utiur:inNigL'rih s
a panacea to payment problems in the Migerian construction industry which i3

o of the objeetives this papsr s out 1o achieve,

major comse ol dispute il

4. ADRinConstruction Disputes in Malaysis and UK
Joternational best prucsices evalve with altemative review options and
convergence an what 5 good practice over time. The main copeern i this
i fikis section is W attempt & comparnfive over View of the Malaysian
snd United Kingdom construction daspube PrcEsscs. Oy imteresting feoture
of the uscofADR N construction dispules m bath Malaysia and UK isthas both
recogaise adjudication 45 i integral part of their ATHE process. Fuged with the
prohlem of how construction dispuics arc rasolved without serinwny. In the
UK introduced a specialized adjudication process 19 address the issues of
payment in 1590, To speedily address and esplve cash fiow problems in the
constraction § This has heen replicated by many countrics inelading
ustratia, New Zealand, §ri Lanka, Seuth Africs, Maliysin, Singapore anid &
hﬂ-Etnfl:l‘lhEm
In the case Malaysia, hefore the introduction of the new Construction
Industry Payment Acl 30132, the construgion industry was also faged with
pavment problems which could not be adequately setthed under the existing
dispute resoluion mechanisms. For exampie mediation could have been the
hest process but because of its non= binding effect, the lizhle parties were 0ot
complying with the rulings of the mediators. For litigation, it is a long process
and majority of e participants 18 the indusiry whose rights were nifected
resart to itwhen there 51 aliernative especially where the lahle pasty would
not comply with the decisions of medialon Arbitration was used 1o be pTe
cificctive but was abused laser which caused o lat of impediment in the
comstraction industry in Malaysia.
Commenting generally onthe wopic, Micheln Ciouahd, observed thal the
LK. consiraction insustoy has hiad it 50 good with the intreduction of ADR
ion of disputes ansing from the industry, Thus the
emnerpence of e procEsses hay provided venues for the inyolyemcil of moms
lawyers im mediation, congiliation, pxpert derermination and
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adidication " Several resons are conceived for the reasons why ADR 15
prefierred altemative, According 1o Howard klein, arbatralion was mimduced
into the UK construction industry essentially becmise of hime and cost of
Phication as-carly as 1990s.” On his part Matihew Patrick Turker, wrile at
arbitration has tumed oul 1o be a twin sister of litigation except that the
arbitrator controls the proceedings. All the Itigation procedures are adopted in
arbitration and this has contnbuted to the high-:ml.ul‘nthilmim." Ad inceplion
the dispute resolution peocedures availablo fur resalving construction disputes
were mainly litigation, arbitration, and mediation. “The Late Tan S Dunuk
Amar Lee Him {the former Chicf Justice of High Court of Sahah and Sarowak)
lamented on the high rate of construction cases n courl amd wished for o
specialized construction court 1o be established whercin cascs of construction
digprutes could be heard without delay and had thisto say:

It has bees nnted that eourfs delay i the silndnistration of justico
apard frem the issuc of cost, the drawhacks in Mpations huve ezl
e constructin players s consder other methods thit could perevide
thems witl more tealistic oplions in prcserving their nghts, profits o3
ekl s their present i firhure between relitionship,”

Problems cansed by cash flows are noch higher thanthe benefits of having the
delayed interest paid through the court’s judgment. This excerpt wis used o
form part of the opinion expressed, Between 2006 and 2008 the general public
was afarmed by suggestions that their refernal o ADR made since 2000 hal 10
e made in 2008 due to burcaveracy,” This spurred the director of KLRCA to
onganize some seminars and workshops with participations from (e
siakeholders in construction industry 1o see how the problems facing the
industry can be resolved, The issue of delayed and non-payment in (he
construction industry has been long lamented by the Master Builders
Association Malaysia (MBAM), Surveys on payment issucs carried out by
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\hverm contirmed that default in payient isthe focal probleman thve consiruction
industry, During the censiruction indastry Toundtable beld in June 2003, the
Consruction Tndustry Develapment Board Malaysia (CIDB) together with
ather constriction industrics had identified payment as one of the ten priority
areas inthe Malaysion constroction industry.

Cansequently, Construction Industry Working Groupan Payment{ WG 1L0) led
by Irstitute of Surveyors Malaysia (ISh pwas then formed.

Iy June 2004, the group made varius recommendations during the
construction tndustry roundtable which was chaired by the Honoralde
Minister of Works. The crestion of a Malaysian CIPA is one of the
recommendations done by the group. The problems identitied incinde
withhelding of cenificates, deposit of retention money 1n 2 separls Bunk
accoant amongstothers. This cash flow has severely and adversely alTected the
progress in the construction industry and this requires urgent attention.” Tt is
against this back drop adjudication wis found to be useful ot o means of
resolving disputes arising from construction » contracts.  Sundra Bajoo,
proneered the campaign for the adoption of adfudication process for serving in
the construeton industry whenever dispate arises ” The UK model of Housing
Grants, Construction and Regeneration Act of 1996 was adopied to resalve
piymient problems facing the construction industry. The model received the
royal ussent in Malaysia on 18 June, 2012, and published in the Gazelle tn
29ndl June; 2012 and eame into force sometitmes in 201 3.

Noushad Ali Nascem Ameer Ali also wrote extensively on the topic,
He like most ather contributors concluded that the issne of cash fow had been
2 stumbling block cansing 2 setback 10 somne ConsiTiction projects in Malaysia
before the adoption of adjudication process i 2012, A similar rescarch was
conducted by Wongz Chen Hin, who found ous that glhobally, payments bas been
an issne in constuction industry, and angued thet the existing dispute
sesolution metheds available to nesolve paymenst disputs wre inadeguate until
statutory adjudication was first introduced in United Kingdom as a mean of

smpraving payment practices in the construction indstry. Moushad cbserved
shit the use of adjudication in construction indusiry became the subjoct of
discussion, nfter much debete. The construction Industry Poyment and
Adjudication Act 2012 of Malaysia received 2 royal assent on 18th June, 2012
under the rules of Malaysian Aet 746." Adjudication beeame theprocess of use
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i resolving a larger senbe of disputes including payment claims in consTUEHoN
industry. The Act apphies 1o all constraction conimcts made i Writing l“:'ﬂT
120l June, 2012 including those entered into by the Government of Malaysia.

* The Mundinye Corpovation Lid Berhed v Letghion Cealrackery (Mfalayaia)

Colnt fthd was the celehrited case where the Craeette Nedification P.U (A) 104 of
14 which empowered the Minisler to excerciic the elfect of stmutory
siljudicationAct from 14 April 2014 7 _

Iy wirtue of section 28 al the begal framework of wljudication Act in
Malaysia, adjudieator’s decision his been placed on equal footing with the
decivion of the High Court. An adjudicator can give several olher remedies i
e fnvored parly under an adjudication deeision, where the respondent hais not
paied the full or part of the stipulated amount pursuani o the i juckicator’s
decision, and in addition 1he adjudicator can suspend the wark in the evert
within the stated time.” The Act covers all congruction Comracts migde in
writing that relates 1o constraction work carried out wholly or partly within
territory of Malaysia incloding one that is eatered into by the Guvernment of

" Malaysia, This also includes Jocal and international construction contracts,
and where the adjudicated amoutit pussuant 1 the adjudicator’s decision hias
not been paid wholly or partly within the stipulated time, Part V of the Act
stiptilates the functions of KLRCA as the adjudication authority. Today, It's
penerally believed that the Act in Malsysin, and that of KLRCA can amangst
1= othier functions set eompetency standards and critersa of an acljudicataor, and
presvidd asdministrtive support for the conduct af Adjudication,”

e CIPA will be spplicsble 1o every written construction confract that
relates o construction work casried out cither or wholly ar partly within the
territary of Malaysis, “In the case of Subang Skypark Sdn Bhd v Accradius Sdn
[, the court held that parties may settle any dispute with the adjudicator's
decision by written agreement between the parties or by arhitration.” In effoct,
s clatmant may commence adjudication proceedings by serving a wriien
naitiee of adjudication to the respondent. The written notice must specify the
nature, description of the dispute and the remedy sought together with
supporting document an the respondent. The effect of the Act is to fucilitate 2
reulurand timely payment and speedy dispute resalution mechanism through
adjudication. It may be too carly 1o give full account of the success of the
Construction Indusiry and Payment Act on the industry now becayse the
process js still st its infancy stape. However, record roveals that a lasge
percentage of the pirticipants are highly satishicd with the owlcome of the
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Adjudieation procedure.” In Singapore, stmilar problems were faced within
the construchon industry. This lod 1o the majority of the resenrchers nin
knowing e real problem behind the high rate of disputes i the constrction
industry over flooding the courts, Chua Shu uvestigated into the eause of the
filure and impacts of AT in relation o dispaite resclution in the constrachon
industry.” His findings revealed thae construction disputes have nol received
the proper attention it deserved under the existing  dispute  resalution
mechanisms which formsed the introduction of adjpdication. Research carried
otst by Roeina Bint Mohd Zalian rovenled that the aspect relating to payments
[ becn the major area of conflict/dispute in eotistuction inchastry.

According to Kennedy P, in the UK there has been a dlrmntic increnss
in the use of adjudication, The statistical figures piven by ham suggpest the
mechanizm has really assisted to reduce the disputes between contriclons ol
subcontractors over the issue of none and delayed payment, Still on the success
af statutory sdjudication, Mark Entwhistle opined that:-

"Ihe use of sdindication is sel- evidendy linkod to overall
comstrucibon outpud, but the populanty of the process (un oo ez 5]
16 be secuse o5 & proferrad Tormal dispute resoliuthn weochanian for
the construction isdusny.. "

Adiudication was widely considered to have heen successful exeept in 2007~
2008 when the industry experienced a substantial downtum in its workhood "
Adjudicator is to be appointed by the authorized nominating body within
seven days of receipt of the adjudication application. On seithement of o
dispute, seven days is set aside for dispure settlement within which responsc is
1o be provided and neither the claimant nor resposcient may seek to clanfy any
muatters and respondent provides a payment amount, Where he farls 1o pay o
varies the payment the claimant is entitled to make an application” for the
enforcement of the adjudicated amount in court.”

Claire King explained that the amount of progress payment fo which
person is entitled under a contract will gither be the amsint calculated in
accordance with the terms of the contract or if the contract does not so provide
the amount, it will be calculated on the basis of the value of the construction
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":'"””': carnied out or the goods or services supplied.” This work also gives
:—::F:-I.-I::;.;:;:;: “T;RE- -.I:u.lr.l provided for the progress payment 1o be made as

A el Where the contract provides for the dare on which a
progress payment beconses due and payable on the date as specified or
determined in accordance with the terms of the contract or the date
irmmediately upon expiry of thirty-five (35} days after.

The adjudicator {5 empowered 1o determine his or her own jurisidiction
on o provistonal basis and that the determination will be binding unless it is
challenged in the High Court. Adjudication determinstion is treated a5 o
decision ol the Migh Court.” Recently in UK, there was an amendment in the
Construction Act, the abolition of the requirement for constraction contracts ta
be mownting hos been amended. Part & of the Local Demacracy, Economic
Development and Construction Act in England, Wales and Scotland was
domesticated to increase clanity in construction contracts; to introduce 2
"hetter” payment regime and improve rights of contractors, to suspend work in
aen-paviment circumstances and cocourage the use of adjwdication [og
resnlving disputes, The construction act is now applicable to all construgtion
contracts- whether wholly, partly in writing or-wholly oral. The stipulation
periad for final determination of constraction dispute 1 to be conducted within
28 to 30 working days.” Adjudication is 2 guick and cost efficient process it
which an independent third party makes a binding decision on comstruction
contract disputes. The adjudicator’s powers are defined by the parties in
relation to the contract under which Be bas been appomnted. His decision i
manditory on the parties.

The current concern with adjudication is that thers has been an
incrensing trend for larger and complex disputes being referred to adjudication
such as detays, disaptions and accelernted clams. Jon P. asserted that some
disputes, particularly on the completion of projects, are too complex 1o achieve
a fair ndjudication process within the time limits of the scheme,” The ability o
refor gomplicated disputes i adjudication has led some members of judiciary
fi EHEEH.EEI thint it iz not :it.ti.l-ﬂ.ll:llﬂ f-EI-!' all diiEIl“ﬁ andd pﬂﬂlﬂﬁ Sh":‘u!d comsider

using arbitration and litigation where appropriae.”
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work carmed aut or the peads oF services supplicd s work aleo gives
explanation onn e date provided for he projgress payment 1o be made ox
|'|r:w1|:.|nl i the Act, Where the contruct provides for the date on which a
progrest payment becomes doe and payable on the date as spegilied or
determined i seeordance with the terms of the coptmact or e dato
i itely upon expiey ol threy-Gone 35 ) daya allo

The adjudicator is empoewered to determine his or her own prsdiction
on a provisional hasis and that e detesminsion will be binding unbess 10w
clllenped in the High Coun. Adpadcation determination is treated an o
dhecision of the Hagh Court.”" Recently m UK, there was an smendment in (e
Crvstrued o At Ce bl ition of U reguirement Jor constrctiog conlrme s i
bez b weritings has beon aimended, PFan 8 of e Local Demecracy, Econombc

| Dievelopment and Constrisction Act in England, Wiles and Scotland wis
thimesticmes] 0 inerease cladty in constregiion contracts; W mindoce @
“heter™ payment regime and improve rights of contracion, to saipond wirk in
non-payinent cirgumstances oml cneourage the wie of iljuchculion  For
reselving dispules, The construction act in now applicable w all constrisction
contracti- whether wholly, partly in writmg or wholly oral, The stipulation
peviod for final determination of canstruction dispute is to he conducted within
28 to W0 working days " Adjodication is a quick and eost elficient process n
which an independent third party makes a banding deciaon on construction
contract disputes. The adjudicator's powers e delined by the partics in
relation to the eontract under which he has been appointed. His decision is
mandutory on the parties,

Thee current concern wilh adjucication i that there hns been an
increasing teendd for larger and complex disputes being referred o sdjudication
such as delays, disruptions and accelerated clnims, Jon P. asserted that some
iisputes, particulasly on the completion of projects, are too complex o achieve
a fair adjudication process within the time limits of the scheme.” Theability to
refer complicated disputes to adjudication has led some members of judiciary
to suggest that it is pot suitable for all disputes and parties shiuld consider
using arbitration and fitigation where appropriate,”
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Canclusions

In the light of the findings presented in this study is revealed that, ADR
processes wsed for construction dispute resolution have not been optimally
explored for there o be effective and adequate dispute resolution mechanism
im Nigena. Among the ADR Centers established by the government to relieve
courts of cases that require urgent attention, only Regional Centre for
international commercanl arbitration in Lagos 15 not functional this is the
reason that gave binth to Mult-Door courthouse, Others hove been dormeant
beciuse of inadeguate swareness of their exiseence and purpase 10 the public.
Hence there isaneed on the part of these Centres io create enlighienment 1o the
public at large telling them wht they stand to gain, On this note, it is pertinent
to know that the ADR Centre in Horin (a city in the Morth-Central) is breaking
through, on land matters. There is a peed for this branch to make known to the
stukcholders in the construction industry about the ADR processes svailnble
fior them and what they stand to gain.”

Finally, it needs be said that construction dispute resolution is poor
benee the need for overbouling of the existing legal framework for
construction dispute resolution n Migenn, Processes such os Stotutocy
Adjudication, Dizpute Beview Hoard and Expert Determination need 1o ha
imtroduced to supplement the existing ones. Stututory Adjudication Act necds
1o be consadered by the legislative arm of government to provide for promnt
poyment in the industry, ADR Centres miust be ready to give adminstrative
suppart for the conduct of adjudication under this sct, Lawvers and ather
stakehodders must be trained as adjudicators for them to act in this capacity.
Ther: 15 o need for vse of the expert determination process as provided for in
the ADE Proviston in Migerie: Establishment of construction court 83 highly
desirable to facilitate prompt dispensation of justice and give final verdicts on
consiruction dsputes.
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