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- » of Demurrer Proceeding, h

‘he » Barring the Use 0 ’ A ¢ ) Whe,

Th;sg&\ts to Denial of Party’s Legu(tiu_mt?(":ﬁ S;gt:t to Raiszﬁ
Objection Touching on the Jurisdic e COUrt

Abubakar Shehu Ahmad-Tijani Esq

ABSTRACT

: 1 isi oncept, natur '
The paper explains and clarifies some discrepancies (lrlse/;;gnﬁre 0(’)7} CC, pha /(de powzr(l:daap”"im,;,
the f<~un demurrer and jurisdiction as regards the comp il of the foct ther o Coury P
and determine the said suit. While some lawy?rs are'mln IfU shis gallons o But er ha;'/,7
abolished by the rules of courts, some are st/{l unmindfu o{he mean;ng naéure Y the limg iy
acquainted the current position of our law in respect Q/h Eourt (e ;)rocedur and applifat;;.
demurrer particularly with regard to the Kwara State H.lg oud ol e) Rul

paper also answers the question as to whether the abolition of dem a

m] Ds,

es, 20g: .
fects the rig > T

ht Ofa fn :
fo challenge the jurisdiction of a court to hear and determine a particular case, :
INTRODUCTION

To some legal practitioners, once pleadings have been filed in court of Jay by the Dl
and the defenf:lant, the court is obliged to hear ar

d determine the plaintiff's Suit b

and can only dispose of the suit upon a determination of the evidence SO hear

misconception held by some counsel that once 2 writ of summons and statem

filed by the plaintiff, the defendant cannot challenge the competence of the
of the court to hear and determine the plaintiff

ased op evider,,
d. There is a!&:‘;
ent of claim have bg
1€ suit and/or jurisdigy,.
S suit unless and until the defendant hgg fileq 1

DEFINITION AND NATURE OF DEMURRER

The word “Demurrer” js derived from a Latin word called “
word called “DEMORER” meaning to wait or to stay.' Blacks Law Diétionary, 7™ Edition defos
Demurrer as a pleading stating that although the facts alieged in a complaint may be true, they s
insufficient for the p!

laintiff to state 3 claim for relief and for the defendant to frame an answer.”
Moyosore v. Govt, Kwara State" the Court of Appeal, (llorin Division) has this to say:

DEMORARI” or from 3 Freno

“Demurrer” originated from the Lat
demorrer meaning to wait or s
statement of defence but relying o
disclosed in sufficient material or

plaintiff or claimant to reliefs sought in the suit and urging the “

to dismiss or strike oyt the suit in limier on the in sufficiency ¢ &
o . lling on I

statement of claim in favour of the defendant without calling 0

booig . . . H N 3 : '”! L"
defendant to Join issues with the claimant by filing a stateme
. defence and offering evidence”.

in word demorari or the fre
Y proceedings by not filng’
n the statement of claim !thi
was self-defeating to entitle ¥

Pept of Posate Public 4w mlogin



In the case
ase of Niperig Depo

pto, 15C held mter alia 1 e

N N UEang e
o Corporation (r

VDLC) v Contral Bank of Nigeria,

“’” (!l\”

rrer, the
th ; v 1
l ar the defendany Will ¢ ¢ Eplead and it 15 upon that pleading
0 be true, the mntend that accepting oll the facts pleaded

Naint
appropri / il has ,
/ Priate, no locus stand.” » N0 cause of action, or, where

”,(””’I/l i

simlarly, in the case of UMAR
1CA, relying on the Supreme Court ¢ CO (NI
. e

) PLC V. 0
peld that even though a defendany R

CISion in the ¢q¢
¢ Case of LASISI FADARE & ORS V. A.G. OY0 STATE

X agrees that -

am are true, the 3 . , at all by 8

\l:l snt point(s) of la defmda.m believes that the :ll.\:" facts stated by the plaintiff in his statement of
qalientp w and without necessarily filinﬁ“ 'SC']“" C RN SR .ty o8
any defence. '

from the foregoing, it can be deduced thay ind
* emurrer procee

() The plaintiff must have caused t A dings:
court. "G the writ of summons, to be issued by the Registrar of the
(b). The plaintiff must have filed his '
statement :
(c). The defendant may concede that the faqlsof claim.

are true. pleaded by the plaintiff in his statement of ciziin

(d) Despite paragraph (c
ph (c) above, the defendant relies on point of law to contend that the
D Couse

plaintiff’s suit is incom i
A ctigh against the defenpdeatf]:t' for instance, that the plaintiff has no reasonable course of
or that the plaintiff lacks requisite locus standi etc.

i The defendant il . .
(€] summons and sltatii:;itﬁ“fng h's pleaqmgsl but upon receipt of the plaintiff's writ of
Lad/or dismiss the alaif ’?f’ Cla"m may file a motion on notice praying the court to strike out
plaintitt’s suit without any answer upon questions of fact being required

from him.

(f). Fzr the pu;pose of such a motion on notice/application, the defendant shall be taken as
admitting the truth of the plaintiff's allegations and no discussion of questions of facts shall
be allowed. &

(g). The court on hearing the motion on notice/application, shall either strike out/dismiss the

plaintiff’s suit or refuse the defendant’s application and order the defendant to answer the
plaintiff’s allegation of facts by filing his statement of defence.
See the case of HORIZON FIBRES (NIG.) PLC V. M.V. BACO LINER".

DEFINITION AND NATURE OF JURISDICTION

“Jurisdiction” has been defined as follow by the Black’s Dictionary on page 855.
thority on all persons and things within its

(a). A government general power to exercise au
territory.
(b). A court’s power to decide a case or issue a decree.

(c). A geographical area within which political or judicial authority may be exercised.

(d).  Apolitical or judicial subdivision within such an area.
According to BBC English Dictionary, p 632, “Jurisdiction” is the power that a court of law or

" : ' t or enforce laws.
ority has to carry out legal judgmen _ N
SOmeon;:Zran;fr‘e pthhoras of judicial authorities on the connotation of the term “Jurisdiction” out

owich ! W-l” mfer'to ; fIew'.u v Adeleke” held that jurisdiction is the foundation upon which a court
Tabl 185 0 d aetorixwine any suit brought before it, otherwise, its proceedings, no
of law can stand to hear an ’ d ab initio. See also the cases of Gafar

i null and voi
matter how well and brilliantly condg')ctg?n Z)thgnbdee N omotunde® & Iwuagolu v. Azyka'
" (Onnoghen JSC)s. '

v Govt. Kwara State™ (



QCt OF IWRISICTION Of COURY et statute creating the court as g 5 n
i i A . i TR IR | o
YA A N vvpp ¥ 11
PLit (1 FVETY ‘ T TL | IR L "/(““'{‘“/‘”’ Ul LTo W
phat ¢lothee ot with ut i rules of court that vest jurisdiction in the ¢,
P ey i J

(M

"”‘!;ﬂ '
}

It

¢ creating Hh civult
‘ o (apia) atp
andn

A0 Onnoghen 1SC statod that it 14 the ‘,t,m,,,,,‘ "

y Lot )
Kwara St ot the tules of the courl 3

Laatar v A ol
1y s urisdicion

yihat confers b w

P IURISDI TION

NGREDIENTS O the competence of the court ty enterty,

on of court,

] “|||\l*ll h ' "
' it 15 essential for a court to determine the 1sque ip litnig ‘
e ¢

e nts

ivolved Thus ‘ inati in tl b ‘
determination in the absence of jurisge

Lnbarking on an exercise i futility. Any ' Jurisdicti, |

. vell conducted Therefore, a court can only exercise jurisdiction wher, ' 4
watter Row We ) .
b sards number and qualification of members of the beney,

: T afie

\ §

CAlE O A Cae

% b, 1

Y W
toL propet i\ ..‘\H\lllllil‘d as 1ey
i (RS :
[ SN "|\\1l)"f|1l(‘\'l 1(” one 1eAson ot |”‘()“"‘|
o memb ! \
O CASe IS \'\/IH\IH i ]\“l'»(ll( Lion (”\(’ ”l(‘[(' 15 110 ’(‘,”“”1 in ””l )

wolyect matter of th

L revents the cout fromexerasing its qunisdiction, and

\A\ .
s comes before the court by due process of law, and upon fulfilliment of
dition precedent to the exerase of junisdiction. See the case of Opara v. Amadi” 5., 3|
\ Wit AI’ i g \ B fy & 'r'jr’
e cases of Marshanu v Manu Madukolu v. Nkemdilim™, Odofin v. Agu™ & twuag),,
\ . 5} by
wvka

DETERMINANTS OF JURISDICTION

he ssue of qurisdiction of a trial is determined in any particular case by the claim of the
nant Plaintiff as contained or adumbrated in the writ of summons and the statement of C'd;mr

O £ IFCRRRE

"o omplies that itis the claimant’s/plaintiff’s claim and not the defendant’s denial or statemen; o

~oence that determines the jurisdiction of the court. Consequently, where the writ of summaon;s and
<iatement of claim disclose reasonable cause of ‘action, the court, unless precluded by other
statutory provisions, can exercise jurisdiction. The following judicial authorities are in support of this

submission Balogun v. Ode™; Ogbuagu JSC v. lwuagolu v. Azyka (supra) at 628, para H, Anya v. lyayi
1093) 7 NWLR (PT.305) 290; A.G. Kwara State v. Warah (1995) 7 NWLR (PT.405) 120, Onuorah y

Okeke (2005) 10 NWLR (pt.932) 40; Adeyemi v. Opeyori (1¢76) 9-10 SC 31, C.G.G. (Nig.) LTD. v. Ogu
2005) 8 N.W.L.R. (pt. 927) 366.

xvil

When Issue of Jurisdiction can be raised?

Although no court is expected to arrogate to itself a jurisdiction where it has none, where
any court assumes jurisdiction knowing definitely that it has none, a party to the suit or parties to
the suit can raise the issue of competence and/or jurisdiction of the court at any time before
judgment is entered or delivered by the court. To this greater extent, issue of jurisdiction can also be
raised at any time on appeal even for the first time at the Court of Appeal or the Supreme Court. See
Unilorin v. Adeniran™". See also Iwuagolu v. Azyka (supra) at 628, paras G-H; Usman Dan Fodio
University v. Kraus Thompson Organisation Ltd (2001)15 N.W.L.R. (pt.736) 305; N.D.I.C. v. C.B.C.
(supra) at p. 88

In Moyosore v. Govt., Kwara State™, the Court of Appeal expressly stated that:

“It has become part of jurisprudence that a defendant has right to
raise any issue bordering on the jurisdiction of a court to try a cause
or matter at any time, even on appeal, without let or hindrance.

It is also our Law that the court has a duty to hear and dispose of
any such challenge of its jurisdiction first before going into the
merit(s) of the substantive matter. The logic for this lies in the fact
that where a court lacks jurisdiction to hear and entertain a suit,

Al

86
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a demurrer from 4506 of
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of jurisdicti
Jurisdiction Jurisdiction 15 3 campelling

Murrer proceedings,

1]
t does not almays

DICTION

to sugpoest _ ‘

ngthy @Videniéé flhldl a ('”"'” s bound to proceed with the hesr s
pon the writ ofos the parties to the suit where it appears that r'r;sj
here s 3 point ofulmmon% an'd/OF statement of claim without any
igation, advant aw which if decided in one way or the other, 15
to have it dispoizdoggfht to be taken by making use of the faciities

as early as possible\. This i i

las the precious time of the ¢ \. This is to save the time

5 ourt,
Civil Procedure) Rules of Kwara Stat

afforded by the rules of court
and costs of the litigants as we|
The High Court (

e, 2005 provides that:

NO DE
that d MURRER SHALL B¢ ALLOWED: see Order 26 Rule 1 therein. Meaning
at demurrer proceeding has been abolished.

Order 26 of the Rules further states that:

A”}’ party shall be entitled to raise by his pleading any point of law, and any
pOlpts S0 raised shall be disposed of by the judge before or at the trial.

3. If, in the opinion of the Judge the decision on the point of law substantially
disposes of the whole action, or of any cause of action, ground of defence,
set-off, counter claim, or reply therein, the Judge may thereupon dismiss the
action or make such other order therein as may be just.

The Judge may order any pleading to be struck out on the ground that it
discloses no reasonable cause of action or answer, and in any such case or in
case of the action or defence being shown by the pléadings\to be frivolous or
vexations, the Judge may order the action to be stayed or dismissed, or
judgment to be entered accordingly, as may be just. '

Going by the above provisions of the rules of court, it is arguable that even though demurrer
proceedings have been abolished under the Nigerian Civil Procedure, a point of law which if
determined would put an early end to a clearly bad case, which ultimate end would be a dismissal or
failure, could be raised in limine. The Rules also permits (that despitg the abolitioh of de|11}|rrer
proceedings), a defendant who has filed his pleadings is allowed to include therein a provision,
which if taken, will put an end to the entire suit. o .

Alternatively, a point of law touching the issue of JUI‘ISdlC-tlon of the cogrt tg determme any
particular case can be raised by he defendant who has not filed §ny plea@nng .m the S‘f"t: The
defendant is allowed to do this as soon as he becomes aw.are of any irregularity thatlcan afted thé
o i to hear the plaintiff's suit as constituted. It may be on the writ of summaons
Jur'(’dlj(-llonh'Of tohresg)tl::rrtnent of claim or upon any available relevant material before the court.
served on him

Order 4 Rule 2(1) & (2) of the Rules provides:

2(1)-An application to set aside for irregularity any proceedings, any
step taken in any proceedings or any document, judgment or order

87
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The above provisions establish be |
vemutrer the points of law are raised by way of ai
e pomts of law so raised in the application conce |
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of motion. \

)
Ssummons of notice

, nture that in proceedings j, o
yond per adve |

: J
ypplication on notice by the d(,»f(_-nddnt ) i
¢ . £ . . a i ( ¢
rms or pertains to objection to jurisdictiq, of

. 1.
dings in the suit not withstandip,, ,,

p B thay.
ndant has not filed his plea .mgs ' |
i::i gilfs document before the courtis w?}::f;trlirtnrgforsnz, or
The documents before the court are Mmons ang
im; or '
?I?etee[:/wizr;:zzck:?smbeen received by the court i t'he Case see |
V. CBN (supra) at p.89, UWAIFO, J5C h.eld.that itis wror?g t.o COnteng
that a Defendant cannot raise an obJectlo.n to the Junsdm.thn of
court until after the statement of cla.lm has be.en fileg. The
Defendant can do so immediately he received the writ of Summoy,
or any order available court processes. See also Arjay Ltd, AMs
Ltd.” See also the case of A.G. Kwara State v. Olawale (1993)1
NWLR (pt.272) 645.

In'N.D.L.C. V. CBN (supra), the Supreme Court stated further at pages 89-90 that:-

“The tendency to equate demurrer with objection to foiSdiction
could be misleading. It is a standing principle that in demurrer’ the
plaintiff must plead and it is upon that pleading that the defendap;
will contend that accepting all the facts pleaded to be true, the
plaintiff has no cause of action or where appropriate, no locus
standi. See also Egbuziem v. Egbuziem (2005) 4 . NWLR (pt.916) 488
at 499 paras D-F; 500 B & D-F. C/A; Willigms v. Wilimas (199

5) 22
NWLR (PT. 375) 1; Akpan v. Utin (1996) 7 NWLR (PT.463) 634"

Al
HISTORY AND NATURE OF DEMURRER

The historical background of demurrer
MOYOSORE V. GOVT., KWARA STATE (

proceeding has been succinctly stated in the case of
supra) particularly at page 286, paras B-E as follows:
history and range of demurrer waqs amply stated by the
Supreme Court in very recent case of JFS Investment Ltd. v. Brawal
-A.N.1 at pages 22- 23, (2010)18
N.W.LR. (pt.1225)495 gt 523-542 paras C-F (Per the lead Judgment
of Adekeye, J.S.C. Jas follows - “Demurrer procedure as embodied in
section 27 of the old Federal High Court Rules, 1976 was a device
used in the Maritime Industry to enable g party to litigation to short
an otherwise, what woulqd have been g lengthy trial by raising an
Important defence which would have the effect of disposing of the
ca;e. The practice grew whereby q defendant Who is served with 0
vmt immediately filed q demurer application and the bill of lading
chipped onto the motion paper withoyt an affidavit exhibiting same,

inorder to draw the attention to the contents of the bill of lading in
respect of the claim. The

court would automatically deliver its ruling
thereafter.

“The
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i in demurrer p s, once a demurrer is fi
4 see the case of OKAFOR V. AG, ANAMé;AfI??ATtEE Statement of claim remains
. should be filed before issues are joined by the . . Furthermore, the motion on
. od issues and have he _ parties. Demurrer will not be allowed if
< have joined! exchanged their pleadings the matte '
kafor v. A.G. Anambra Stat r must at this stage proceed
S o ' AG ate (supra), Gold Coast and Ashanti Electrical Power
jopment Corporation v. A.1s: (1937) 3 WACA 215 and Odive v. Obor (1974) 1 All NLR (pt.1) 436.
However, in an objection to the jurisdiction of court, a defendant can challenge the
Lisdiction of court at any tlme. he perceives that the court lacks requisite jurisdiction to entertain
Jthe plaintiff'S suit. He can do th‘IS before or after joining issues with the plaintiff. He can even raise
of jurisdiction for the first time on appeal, even for the first time at the Supreme Court. See
AM.S. LTD.®" See also GOV. IMO STATE V. AMUZIE (2009) 13 NWLR (PT.1157) 34 AT

peve

the 1ssu€é
ARIAY LTD. V.

68 PARAS D-F.

This is a great development in our judicial system and it constitutes a radical change and

orovement ON the abolition of demurrer proceedings. This procedure is more economical and it
Imprres that justice is not only done to parties but that justice is seen to be done in all its
reanr:ijfications. see OKAFOR V. A.G. ANAMBRA STATE (supra) particularly at page 222, paras D-F
where BELGORE, JSC (as he then was) held inter-alia tha.t the procedurg by way of demurrerhls ntc:t
only archaic and time wasting, it is a product of English Rulgs c?f gughteenth_ century,ltvy irfhz
formulary system reigned. The English courts havfe d(;)ng g:;/raayti\;v:ho:ctjs:gtciieloizgot:]rrnioafg.s O;S|;W to
nterest of efficient and timeous dispensation of adminis ' . e
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athdavit: He would state the grounds upon which the court e r |

or

' L itness to adduce evide ‘
Competence, without filing any defence or without calling any wiines I, This wi e, the
otruck out or dismissed. This will sayq iy,
ement on oath, the list of the Witn(,u,,”_,,’ " o
n, the pre-trial conference .,(,,,,t"'

i P =
tc. this will save the precioys “m;,(m'

ys necessary to file an affiday ‘f
In
f.‘[h‘:

objection s meritorious enough, the case will be
tpout of iling statement of defence, the witness stat
\.;iiod at the trial, the list of documents to be roli(rd. upo
axamination-in-chief, cross examination and re~examinatlotn,afwa
the court, the counsel and the parties. However, it is no PRRsIRTY
support of motion on notice or preliminary objection to challenge the.JU”Sd'Ctl'jOn of C(_)Uft wher
ground of the objection is premised on point of law or where there is enoug mlf_’te_”a|5 before the
court upon which the court can judicially and judiciously pronounce on the pre 'mlf'\ary pbjection
See the case of A.N.P.P. V. 1.N.E.C (2005) All FWLR (pt.254) 971 at 990 paras B-D and Nika Fishin, Iy
V. Lavina Corp. (2001) 16 NWLR (Pt.740) 556 at 569

The NBA in each state should organized workshop, retreat programme e?nd SeMinar
educate counsel on the meaning, nature and applicat‘ion of demurrer, the effect of its abolitiop ang
the alternative procedure provided by the rules of court in place of demurrer.

CONCLUSION o

Demurrer Proceedings, before it was abolished in England and even in Nigeria, was foung
desirable and in deed very necessary to preserve some forum of objection on paint of law tg avoig
endless prolongation of trial in court with its attendant great expenses. Therefore, where ,
defendant conceives a point of law which he was persuaded would put an end to the case of his
adversary, he was at liberty to raise it in limine, urging the court to strike out and/or dismiss the
plaintiff's action without filing a defence or calling evidence. The rationale for the procedure in liey
of demurrer which is adopted by the Kwara State High Court (Civil Procedure) Rules, 2005 is tg Save
valuable time and money of the litigants and the courts. Per MBABA, J.C.A. expressed his view on the
reason (s) for abolition of demurrer of demurrer proceeding in the case of MYOSORE V. GOvT,
KWARA STATE (supra) when his Lordship held that:
| believe this was meant to check or curtail the usual tendency by the
defence to resort to bubby traps and ambushing to abort trigl of
matters on their merit, by relying on technicalities to deny the
claimant the hea- ring of his case on the merit. And often times, the
technical Justice which the defendant secures by aborting the trial on
merit becomes a mere temporary relief which only delayed the trial
of the substantive matter, and when the technical justice is set aside,
on appeal, the parties go back to square one after spending all the
time and resources pursuing shadows. That is why the Low would
require such a point of Law, which the defendant has, which is
Capable of disposing of the case in limine, if raised and sustained, to
be pleaded in the statement of defence , and properly raised
thereafter, for the Judge to dispose of, either before the trial or ot
the trial. Of course, that would give the claimant proper notice of the
point of law/defence raised, and will also ensure that the case s
heard on it’s merits, as the penchant of the law now is to go fof

substantial justice and not enthronement of rules of technicalities to
abort Justice.”
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