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~ . L CRIMINALIZING
WOMINy RIGITS AS HUMAN RIGHTS: TOWARDS CR : MA““A

NIGERIA. Ly

Loy l‘l(()l)l‘("l‘l()l\'

) . » context ol stranger rape. oo
R"’PC Or se " l ! "”“0']'); \llc\\/c(l n IIIL L.‘)l . s, ” “l | .“”l"‘/
sexual abuse 1s co I/ or “B““'hl a personss will, [ g st Iy,
rap "¢ committed without a person’s conscil m“-|f ds have continually raped (), Wiy e M,
i oo and do oceur between married couples. ',h'b an some countries permig o ¢ © TN
that sexug intercourse is part of marriage. This is becausc SoF 1 1o the crime of | . A
X ! { 4Bt ol axe 1 apg
husbands Y rape their wives as a result of the marital u,\unl"'.:.) unjust and has no p(lm ! ‘
o : : -ape 1S unjust ¢ s ace i, . i
8rOWing repg that the marital exemption to the meaning O.flhdl[: in g G Y
SO . NLS. e, '3
SSPecially with the hues and cries on fundamental human rig e, especially as a violation o “.5
The Paper attempts an analysis of rape within marriage, s of (1 {
3 !

Mtereqy

. Tig)
/ : . . S srspectives on the qy T
Who ag Wives are im of marital rape. Also, persp O dom;,,. v

almost always the vict [ the pane Tagy

ia \wi . il > end of the paper on : re
Nigeria will be analysed. Recommendations will be nlmdn at the paj hy ngcri.n \‘,"-‘;,5
the growing st of countries that have criminalized marital rape. iy §
L1 HHUMAN RIGHTS E

. social contracyyyi,
The conception of ‘rights’ owe its antecedents to the school of . aClarigp, Whigg
r i o [ e imagined an actual social contracy b, " "hy |
carliest advocates i the writings of John Locke'. Locke imag Clweg,
g . ich citizens in order to secure the protecyj, gy, .|
and the sate gt the setting up of civil society in which citizens 1 g e N ofy leir
hand ) g i o for the guarantee of certain Ights 1o [jye. T hr.
1anded over certajp powers to the government in return for the g Ve, hk,tn %
estales, is by
. ) - pose of the state is the seeprirs,
. Thus, Locke Introduced the idea that the overriding purpose of the stat £ Security gy Protg,,
Its citizen’s basijc libertics.? le by freed h
M P a1 i C 1 'CE 'l
However, human rights as we have it today is a collective struggle 5 lw;‘om lmlllg Peaple
end 10 or minimijze arbitrary use of powers by kings, lords E.ics of those days, Kor example, j, gy,
Innocent I initiated an inquisition which tried some offences like bIasphcm) and heresy ' SRU.
courts which tried these offences were practically an instrument of coereion, duress and vendetyy by 1 ;
The punishments were brutal and inhuman which inevitably led to rcbf:lllon.hy lhf—‘ people. |p Eng),
barons rebelled against King John which eventually led to the formulation of the: first Whitten copg;,, .
I 4 4
modern times known as the magna cartal215. . S
Human rights have since found expression in several documents of universal application 3
In Nigeria, prior independence in 1960, a commission of enquiry set up by the colonial govemy,,
headed by Sir Henry Willink recommended the inclusion of some rights in the constitution of the coupr
recommendations were accepted and included in the first independent constitution of Nigeria. gy,
constitutions in Nigeria have since provided for human rights known as fundamental human righ'
family life is a fundamental right in the constitution of Nigeria and in it is embedded right to family |ife.

1.2 HUMAN RIGHTS, MARRIAGE AND SEXUAL RELATIONS

. . . 7 . . .
Marriage is commonly defined as a union of a man and woman'. However in view of ¢
development, most countries now define marriage in gender neutral terms as a union between tw peopl

" Akanbi Khairat Oluwakemi, (LLB) B.L (LL-M) Lecturer, Department of Business Law, Faculty ol Law, University of Horin |
Kaskola@vahoo.com. 08034206155.

'John Locke The Second Treatise 3/ Government 1968

* Helen Fenwick Civil Liberties 2 edition. (Cavendish Publishing Limited, London) 1998 page 4

T Odinkalu C.O Human Right Lave & Practice, Vol | no2 (Nigeria Civil Liberties Organisation) 1991, p.150

‘Bradley W.W Constitutional and Administrative Law 10" edition (Longman Group FiE limited) ong Kong p93

* Examples are the Universal Declaration of Human Rights 1948, United Nations Human Rights Ireaties in Alrica 1996
®See cap 1V 1999 constitution of the Federal Republic of Nigeria

TE Nwogugu Family Law in Nigeria (Heinemann Educational Books (Nigeria) Limited) Ibadan 1990 PL AV

$ On September 7, 2007 by a vote of 22-15, the California State Senate approved the Religious Freedom & Civil Prot
extending civil marriage to gay and lesbian couples. The legislatures of Netherlands in 200] and Belgium in 2003 extende
marriages to same sex couples.
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tseas penerally reparded by many calt
‘ any cultures
l._,\lnl lawinl for von nre : e
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| vahd wan
1 he able provides:

ha«l as a conjugal right - The Quran 55-6 ey

C '1',‘ \ 100 1 v : v ) :

hool |I ¢ believing women and chaste women from among

Wk be / / | or :

e and not ¢ _ 'L‘nrc you when you give them their mahar. contracting
otcommitting fornication. .. o

‘ cneedless, to avoud fornication
A ave her own husband
nolact, i statatory man'ringcx

let everyman have his own wife and let cvery woman

e : failurc to
© al 1o & . . consum i *ghi e . -
willtul retusal is a ground for declaring ¢ = mate a marriage cither as a resuit of mcapacity ar
e R ”. £ a marriage 1o be voidable.” It has been siated that faiture W

. ‘ ause the respondent is unab ot e
he marriage ol what is nor ) s unable or unwillin ave sexual intercourse, deprives
1 e <.| h-\ll 1s normally regparded as one of its essential Dlll’p;) %“’ have sexual intercourse, deprives

us is probably fuelled | g e g Ses.
abi by the conservat i

3 . . $ ve conception of i Wl o
strengthen the presu 1 coniial ‘ p of marriage purpose as child Searing furiac
T cts of ma j 17'“'“'0” that sexual intercourse as a conjugal right Sc:‘<ualp'mtp rcourse is in f > of the
effects « arriace’ i : ght. 5S¢ ercourse is in fact one of (he
cfl \ Triage and the duty to have mutual sexual inte ' s o st
of marriage. it continues o be effective througho lll' | ey dosc oy (Semie RS

: : ut the duration of the 1

g marriage.
o

T

2:1 MARITAL RAPE

It is practically impossi i -ape' fwithi :

T .I. i y impos: ible to 'dISClISS rape'*within the context of marriage without discussing domestic

violence. This is because marital rape is a form of domestic violence h
The term viole is i 25, In i ' T -

o force ana |ol(_nc$: is o.ﬂen used in two senses. In its narrower meaning, it descrides the use or threat
physical force against a victim in the form of assault or battery. But in the context of family, there is also a wide
- meaning which extends to abuse beyond the more typical instances of physical assault to include any form ¢

physical. SEXUAL or psychological molestation or harassment which has a serious detriment

al eflect upon t
_albeit that there is no violence involved in the sense of physica! force.

PP F T T

health and well being of the victim
. - 20
According to Edwards™:

B ‘Domestic violence characteristically

from a slap or a shove (o the more extreme
The prefix domestic serves 10 neutralize the full horror, viciousness an

includes acts of physical and mental cruelny progress
like strangulation, attempted murder and murc
d habitwation of

violence.”
' No doubt marital rape

|
|

B . . . e .
' domestic violence grven. I'he violer
: So why would a husband ra

\

olence as evident from the meaning
ot necessarily the sexual act itself.
al rape are highlighted bel

comes within the ambit of domestic vi
1ee stems [rom lack of consent and n
pe his wife. Some of the likely causes of marit

.

%.j’q(.'nrhcll v.Corbelt{ 1971) |1,33 i : . e . arrtpe e althoush i eestomarny i
| 19 1¢ i< immaterial the type ol marringe. whether (he marriage is a civil pmmugu or customary marriage; although i Custorts
& the rules creating: rights and obligations arc uncertain angd undeveloped.

- Moss v Moss (1897) p.203, 207

2 Carson Family Law 2" edition (Cavendish Publ
B hllp://cn.\wiLipuIiu.«vrg/wiki/spnusnl-rnpg

"1 Corinthians 7-2. Holy hible Today's I(m;ll,()_“
M Gection 12(a) (b Matrimonial Causes Act 197! N
16 STI::l()-l,'c:,,1;-)/(':'/‘,m'i/’/f"" of Family Law (Sweel & Maxwell) 1.ondon 1984 p.70
7 Nwogugu op.cit pg 63

" Also referred 1o as sexual
17 Law Commission Working ?
2 dwards Sey, Gender and the

ishing Limited) Great Britain 1997 p.16

James Version Bible First Ld, Great Britain, 2002

& The Occupation of the Family Home (1992). London HASO

ss) London, 1996 p.180
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Partj,

PATHOLOG ALSES /
SESt mtally ! Jintre .
ll( gt [ the |n|'~|mm' bheing! et i|1”|ll”(|. Parcits behave dilfer My 1y, o4
it WL an g esult o S ,\i\ﬂ Pe fine e o eh ey have ol the child impring, {h'lr.l_”I
ey 5 e N { [ y ‘ f ‘ s
- \ .|n ‘unlx;l.um ;\:\?I.Il ot and (he Mpulnllull‘ | u'pcci"”y in Africa and amay | Uiy
Sans and danghters This behay . L poyered eopEte . ) . vy 4
bely ‘ 1 he male child 18 asunlly 1¢ Thut at the qame LINE 15 apressive .""'lu
\ {.\\\ln"n m l:\p p'|'|‘|ll, | ltl. |ll\ | taking cnre ol hilllt.cll Il otlier form of control ey,
mdulped, spotle ehild ineapable ' JQivily a8 y
be in ¢ \‘\l ll‘ _ I‘Ih‘l ‘k':\ | (1I'm'm 008 forced sexunl activity
contral, This Kine an sees
SOCIAL CAUSES: [ poth the male and female created by the S0
N s . 5 . 1018 0 DO = — P N C[_‘:
Can also be linked with the expectatl the (raditional stereotyping of the maj l |
P ey

apure and , B e ‘
| by nature ¢ s order will most likely lead 1o violeye e
carning more money than ke, e
compensale for their battere u,,”' Mg
ey

The fact that the socicty is patriachica hrcat to th
partner and the female the subservient. Anyt ]ru, employment.
that, now more and more women are taking uj

g o emacy at home 10 '
resultant effeet is that these men will seck ‘\’”p('um:)ll abusc inclusive) m order to reassert the dom
8 : : . sexual abt - ing
esteem: this may result in abuse of

ist's perception of women as a mygjy.
male. For example, Sigmund Freud, th o

' a traditional Jewish middle o, .
therefore inferior to men is probably influence el

any form "

¢ famed psycholog | 

d by his upbringing in

THE FEMINIST EXPLANATION:

Is closely linked with the social fact

2
up. A learned author™ says:

: P - unable to > the;

s model have historically been seen as chattel, manage their

Women in thi e Paifily GAIFECH, ©
without the strong leadership of an authoritartan family parf rm%l..l‘hu pariri |
traditionally had the right to enforce male standards of accepted feminine behayy

whatever means necessary including force.
Secondly, is women’s psychological makeup as a rest
sex as a marital duty owed the husband.

ors as it is belicved to be linked with the socicty’s palriy

It of upbringing where they are broughi y;

RELIGIOUS CAUSES: The influence of religion on marital rape is that some religiou, i

indirectly encourage the continuous perpetration of the assault.

The prophet of Islam Muhammed (S.A.W) is reported (o have said:

“The lawful thing which is most distasteful to Allah is talaq i.c man to terminate the marriage conir..
Also the traditional African society views divorce with disdain and generally is seen as a sizn .

The women are therefore trapped in a dehumanising and sad union to avoid the stigma assocu:

. 1
divorce.”
Another link which religion has with marital rape i$ that the women are faced with fear of wd
succeed as a single parent and therefore would rather turn to God for “help’ rather than voie

women are therefore committed to making the relationship work at all cost.

POVERTY/ LOW EDUCATION: are twin cvils bedeviling women especially in developig !
dcvcl'opcd countries, they leave women with very little sexual autonomy. Besides, the fewer the e
her disposal, the less able the wife is to seek outside help. '

1.0 CONSEQUENCES OF MARITAL RAPE
lrhfc fsnll.sl‘(c‘qgcn'ccs of marital rape can be both physical and psychological. It is easy 10 ¢ the 1
effects like bruises and scars but the psychological elfects poses the greater danger and 1 often md*

21 :
Derck Llewellyn Jones Everywoman (Spectrum Books Li

» , s Limited) Ibadan 1998 pp 19
Grayford Wife Battering: a preliminary sur i i re

 ibid pe! g al ry survey of 100 cases (1975) British Medicul Journ

214 ]
Buzawa & Buzawa Domestic Violence: The crimi dice P .

2 Amball pg. 109 ¢ criminal Justice Response (Sage 1

26 A Jot of biblical injunctions discourage divorce.

al pages 19-41-97

v o 13
ublications) Newbury Pack CA (199001 :
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JLJUSTIFICATION FOR THE D
For centuries. § TMARITAL EXF,
WMaties ) ; '1 N l,.\ll‘\] vy o P ‘
as mid- twentieth centur Atwas believed™ that i \mxl'l l()N'IO e s
crime. This assertion w ty. there was no country that i “'lplmsmlc for # husband to rape fris wife. In fact |
S as justificd wi y that viewed a husband’ et cex with is ¥ g
(ol the s Justified with the ; a husbands having forceful sex with | ‘
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¢ beeause I their marriage contr y finds its basis under c ‘
consent was irrevocable duri ge contract, the wife had pi ontract law. The husband could nof rape s
‘ able durin ubsi e ok ‘ onal
S A ‘lg l}lc ctlbsintoise ol nnbmabc —[r)l]l)crsclf to the husband and the matrimonial
\ s his allv k ‘ S ion in fave : .
hushand. ™ orically known as conjugal deb - presumption in favour of Sexudl deee s »”
N jugal debt. The implication is that the wife owes sex o h v
l 1 problem with this theory is that -
sh > e : s that assumi i
wusband sex. what is the remedy for breach 0", ) su-mn)g the wife breaches the contractual duty of 2ivmg the
Another problem 1o this theory is why shoul T(:;luz;cl? Must the husband resort to self help? 2 giving the
P . y 1s why should the [ 1 be .
e i . aw / i
fasiic !1!LSLIIH|)110|] g T T s 11 mseun e prgsumg that there will be sex in marriaze and not the
P ) . ; 3 an . » R . 5 L
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_iC(Yl)Hl'(“?C(l by the threal of rape and recognizing crimes within a marriage would allow for state in
the privacy of marriage which is largely frowncd att

The problem with this theory is that il criminalizing marital rape will make it difticult for the parties
reconcile, but reconciling 10 what? More non consensual intercourse?

It is the view of this writer that marital reconciliation is nota suffici

d couples reconcile.
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LT ORI ISING MARITAL RAPE IN NIGERIA,

Il . "
' ' L] ‘0 mne HEW e y ‘ra
I most countries there iy the marital exemption (o !Illt erime of rape™ as rape iy mosy
. f * e iy ' consequence
NENTRIT rape. However, because of the pravity ol the conseq

: ) i Ve e,
below, it iy coneise that the marital exemption be removed
U Maital rape s ahuman right violation:

: . . o “women guaranteed in the cope
Martal rape violates the fundamental right of women g

secton 4 as follows:

of mary

’”l\t'”’
!,\(

\

‘every individual is entitled to respect for the dignity of his person, and according|
W No person shall be subjected to torture or to inhuman or degrading treatgy,

) . T Sl .
As Justice Kayode Eso j.s.c.n as he then was held in Ransome Kuti v,A.(;.l on fun(
‘Iis a right which stands above ordinary law of the land and whicly i

. v T Ao ’
society itsell...it is a primary condition to a civilized socicly

The act of rape no doubt violates the right to dignity of hum
The consequencg

reduces the woman in the cyes of her rapist and in her own cyes.

and psychological with grave traumatic effect on the victim, A stranger rape as devastariy,

occurrence. Marital rape however, involves a series of devastating occurrences often sp
woman is raped by her husband, she has to live with her rapist! What more can be dehumy

Secondly, a number of international conventions

American Convention on Human Rights 1969 required a state (o guarantec the

also

guarantee rigly

within the framework of the broader right to privacy and sexual abuse implies a deliberyqe

dignity. "’

In December, 1993, the United Natjons Human

published the UN General Assembly Resolution 48/104 on the

defines violence against women to include marital rape. However, this is not fully recog),

38
states.

2. A vivid appraisal of marital rape shows that it is a form of discrimination

elimin

themes of human rights jurisprudence concerns the treatment of all ¢j

Women through sexual abuse or rape are being discriminated against and physica]
abused. It is a form of discrimination for a woman to be prevented from challenging

because she is married.

Articlel8(3) of the African Charter on Human Peoples Rights provides that the sate sh
of all forms of discrimination against women and also ensure the protecti
child as stipulated in iniernational declarations and conventions, Nigeri

Charter on Human and Peoples Rights (Ratification and Enforcem

Equal treatment of all citizens does not mean that no differentiation betw
but that the inequality of treatment should not be based on factors which do not Justily
which an individual has no control over such as sey. People should not b

denied justice, merely on the basis of their marita| status.

The Nigerian constitution also guarantees right to freedom from discrimination on the

3. It is oppressive and discriminating for the state to show no int
By immunizing the husband, the law perpetuates and reinforces se

35 %y e .

Nigeria inclusive
-‘: (1985) 2NSCC vol.16 p.§79
3

Sce Inter- American Commission on Human Rights in Mejia Egocheaga & another v,

Examples include Nigeria, Sudan, Zambia and Afghanistan
1") Now CapA9 Laws of the Federation on Nigeria 2004
* Section 42, 1999 Constitution of the Federal Republic of Nigeria
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' marriages and the sociely as a whole is grave.
Jalue 10 the husband’s liberty than to a wife’
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al exemption 1o rape has no place in a civilized society.
the continued surbodination of women in socicty: it assigns

S security from sexual assault.
RICC()I\IMIENDAT]ONS
The Nigerian government should displ

Jill to criminalise is in the view of this
¢\

U[lh s N
(et quine M

ay the will to criminalizing marital rape. The relunctance ot lack

wriler duc to the society’s relunctance to liberate women and give

wure of freedom. The judiciary can English judici i  radical and

e of & | ary follow the English judiciary by being more radical <
e s o

IHUSIL‘&\'\L !

approp”!
’C”w[rnl

[he country can alternatively adopt the American system by using the legislature to araend (e
of wome

ate laws. Pornography should be banned because it has been seen 1o cause some individual men to

¢ rape, battery and sexual abuse. The harm caused by pornography is on the effect it has on men’s View

1 which strips women of credibility. It promotes the exploitation, objectification and degradation of

- 1 ' | | ;
. Vil pm'nOS'“Phy promotes violence towards women. Although, it may be argued that FDRIE
\

Caraphy will violates the right to freedom of expression, but such limitation can be justified in an epen and
., Ve o . H H 1 .

“”1,»5!':1“5 socicly in public interest. h
dtl"; «eligious leaders as agents of socialization should discourage the act by sensitizing the people on the
Also. € Sl
Jangers ol marital rapc.

T e socicly as
cemphasts

a whole should gear towards treating male and female children cqually with less
on vender disparity. Many problems of sexual discrimination will be reduced when the sex ro
= . . i

hich childien are socialized become blurred.

\
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Keilh Rurgess Tackson (supra)p.11 o L |
 Catherine A Mackinnon Rape m Marriage in Towards a Feminist Theory

of State. ( Harvard University Press) 1989p117
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