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ENVIRONMENTAL POLLUTION AND VIOLATION OF THE, RIGHT TO HEALTH:
A CASESTUDY OF NIGER DELTA OF NIGERIA

Abdalkadir Betap Abdulbadir (Phi7)*

Abstract
Since the Stockholm Conference of 1972, it has heen globally rec ognised that
human rights can only be enjoyed in a polluted free environment For
instance, the rights 1o life, health, food, and access to clean waler arre
dependent upon a healthy environment. Globally, the environment is in mess
but the situation is such a contemptible one in the Niger Delta owing 1o the
scale of damage done to the environment resulting from the unsustainahle
activities of the multinational oil companies in the region. This certainly
continues to imperil the realization of basic rights guaranteed in the Nigerian
Constitution. It is on this premise that this paper investigates into how
environmental pollution constitutes an infringement of the right to health of
the Niger Delta people. Although, the Niger Delta is presently faced with
series of environmental problems, this paper however seeks to exclusively
examine gas flaring and oil spillage with their adverse impacts on the right
1o health. To achieve this, the paper relies on both primary and secondary
sources. The primary source involves analysis of relevant laws on this issue.
The secondary source extract materials from United National Environment

Programme, United Nation Development Programme, Amnesty International
and other materials desirable to analyse issue in contention.

1. Introduction

International concerns with human rights, health and protection of the environment have
extended significantly in the past several decades.' The international community has created an
enormous series of intenational legal instruments, specialized organs, and agencies at the global
and regional levels to address identifiable problems in each of the three areas.” Often. these have
scemed to develop in isolation from one another. Nevertheless, the interrelatonship berween

* LLB (Unilorin), B.L (Abuja), LLM (Unilorin), PhD (1IUM, Malaysia), Lecturer, Department of Public Law,
Faculty of Law, University of Ilorin, Nigeria.

' See Francis O. Adeola, “Environmental Injustice and Human Rights Abuse: The States, MNCs, and Repressian of
Minority Groups in the World System (2001) vol. 8 No. 1, Human Ecology Review 40: Virgima W. Rasmussen,
“The Peril of Ecological Illiteracy: Thoughts for the Graduating Class” (1986) vol. 75, No. 4 Yale L. & Pol'y Rev..
594; Mackenzie W.J.M., “Biological Ideas in Politics, Penguin Books, London, 1978, 16-17, Young, Demok amd
Ramakrishna, “Global Environmental Change and Intemational Governance being a summary and
Recommendations of a Conference Held at Dartmouth College, Hanover, NH., June 1991, 8-9

* Ihonvbere, J.O., “The State and environmental Degradation in Nigeria: A Study of the 1988 Toxic Waste Dump n
Koko™ (1994) 23 (3) Journal of Environmental Systems, 207-227; Johnson Barbara R. “Environmental Degradation

and Human Rights Abuse,” in Johnston, B. R, (ed)), Who Pays the Price? The Sociocultural Conten of
Environmental Crisis, CA Island Press, Covelo, 1994, 7-15.
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_ t le
:'umnn fights, health and environmental protection Wr::'rd ﬁw‘:::k‘:«sh;“:u ff;;n e
q‘:"-‘f;‘l’nuoml conference on the human tnvll'llﬂml"ll'.cd that:’ 2 'y "::
~iockholm concluding seasion, the parncipants procial h gives him physical susteng,, -
Man (s bouy creature and moulder of hiy environmenl, "h"‘j : 'nlu-ll growih Bot) * mng
alTords him the opportunity for intellectual, moral, soctal and ¥ } 1o Ms well-bete PRty
Man’s envimnment, the natural and the man-nusde. l"'"'“"“"' o L
enjoyment of hasic human rights even the right to life itse
Principle 1 of the Sm‘rumlm Declaration established ;::‘;und[::ll:( that p,. "
.inlcn-clunonﬁhip hetween human rights, health, and environmenial pr M, declapy,, e
E‘:'hqn has the fundamental right to freedom, ;:lll“ Zan
vironment i of dignity
of a quality that permits a life gn ights.” Environmenga) B,

Protection 1s fundamental to the realization of basic human ri
Obviously assist 1o measure the degree to which peoplc benefit from their basic rgy,, - "es,

4 health, adequate food and housing, and traditional livelihood and culture ® Time has U:::r,
ucknowlgdgc that that those who degrade the natural P[mosphcrc arc not Ol'lly wnlntlng | I »
of nature, byt also are violating human rights as well.” Globally, the cnvironment 15 mc-.-\ ay
the condition is such a detestable one in the Niger Delta owing (0 the negative nay,,,,~* b

: | . | ‘
cnvlmpmcnl consequential from the untenable operation of oil ::::I g:;cﬁmnl:ﬁ in "tpyh':
The Niger Delta consists of nine out of the 36 states making up public m

fN;
They are: Abia, Akwa-Ibom, Bayclsa, Cross-River. Delia, Edo, Imo, Ondo and Rjyer, 5?:: :
The three major states producing oil in high quantitics are Delta, .Buyclsn and Rivery S :q
Crude o1l was onginally discovered in large quanutics at Olowbin, a community p Ba}..f‘
State."* This was discovered in 1956 and the nation rejoiced as this was scen as greay un b
t0 develop and boost the nation's economy.'' To the people of the region, it was an °l3f[a"|:n-n,n::J
¥

——

]
" mﬂt Stockholm Declaration, 1972

* Sachs Aron. “Upholding Human Rights and Environmental Jusuee” In L. Sg:kr (ed.), State of the Worly -
Norton and Company, New York.1996, 131; Saro-Wiwa Ken, They are lu'ﬂng my People, in N, Allap | -
Ogoni’s Agonies, Trenton, NJ .Africa World Press, 1998, 329-359; Anolicfo G.O., Isikhuemhen 05 o ":._

N.R.. “Environmental Implications of the Erosion of Cultural Taboo Practices in Akwa-South Loca)
Area of Anambra Su::f"bﬁgml; Forest. Trees, and Water Resources Preservation™ (2003) 16‘:'}:‘2&"
rf

Agricultural and Environmenal Ethics, 281, 289-293. i}
Anderson , MR. and Ahmed A., “Assessing Environmental Damage under Indian Law™ (1996) 5(4) RECIE] -
341, Anderson, M.R., “International Environmental Law in Indian Counts™ (1998) 7(1) RECIEL, 2.4 g

C.M., “A Judicial Approach in the Fire Works Noise Pollution: A Critical Ov;rvicw" (II‘N‘J) All Indign p
Journal Section 72-74 , 1a Vina A.G.M.. “The Right to a Sound Environment in the Philippines: The slm?""h
of the Minors Oposa Case'* (1994) 3(4) RECIEL, 246-252. "Canee

Midgley, “The End of Anthropocentrism™ in Autfield and Belscy {E_dl.). P}:Hmnph}r and lflf Natural Epy,
Royal Institute of Philosophy Supplement No. 36, 1994, 111; Symonides J., “The Iiupun Right to a Clean py """
and Protected Environmem™ (1992) 20/1 Int'l J. Of Legal Informarion, 24-40 a1 29; Contra Downs J A ~p Heaig,
and Ecologically Balanced Environment: An Argument for a Third Generation Right” (1993) 3 Dy, Comp
Int'l L.35]-385. _ é
' Wahab Egbewole, “Millenmium Development Goal and the Niger-Delta In The Jurist (2006) A Publication of the
Law Students’ Society, University of liorin, 36.

9

bid
'* Paul M. Lubeck, Michal J. Watts & Ronnie Lipschutz, “Convergent Interest US Energy and Securing Nigerizn
Democracy”, International policy report Retrieved from hup://www.ciponline. org/NIGERIA_FINAL pdf [3ccenng
21st September, 2013)

" Ibid
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for the poose that lays the golden eppt fo be treated s o poldsn pocme As each year passes, the
story appears (o have fnken i new l{'mkl ns the resultant effect of the growth and development of
the nation's cconomy was and is still o devastation and deteriomnting, of the MNiger Deita

. cnviroum:ul,"‘ This spring surprises whether the detection of coude onl v truly o Blewsing of i
curse. It is on this premise that this paper seeks o examine haw environmental probterne i (he
Niger Delta is affecting the ripht to health of the people The discussion is limited to pas flaring
and oil spillape with their pervasive impacts on (he ripht ta health, Therefore, this pager 16
divided mto five major parts, This introduction js the first part. The sccomd part examines the
major environmental th'Cﬂlﬂ in the Niger Delta. The third part looks at the status of
Environmental protection in the Nigerin Constitution. The fourth part is an analyss of how the
examined environmental problems s affecting the right 10 health of the People of Niger Delta.
The last part represent the conclusion. '

2. En$'irl?""?c“ml Problems In the Niger Delta
As carlier indicated, the discussion hero shall be limited to pas fMaring and oil spillage

A. Gas Flaring 1 |
Gas flaring has been a touchy issue in Nigerin since the beginning of oil exploitation in the
country. The flared pas is referred 10 a¢ associated gas.'” Such gases arc produced during ol

i e process. There are three major ways hy which the associated gas can be dispensed
with. Firsll}i' if Scpufﬂlcd from the oil, it could be used as liquefied natural g:u;."t Seronly,
could be rt:-an.CClcd into the soil to avoid its environmental TgIED Thirdly, Wiictl gremment
in the developing countries is 1o burn off or flared such pascs.” Thus, available dat has shown
that Nigeria flared more than 60% of associated pas it produccs.m This act has been tagged
culpable because of 1ts effects and extravagancy.'’ |

Flaring of associated gas from o1l ficlds as n waste product of crude oil production 15 a

common occurrence in the Niger Delta of Nigeria, It 1s the most noticcable impact of the otl
industries on daily basis.'® A¢ present, there are over 100 locations within the Niger Delta for
flaring of associated gases.'” The gas is said to produce toxic gases such as: sulfur oxide,

2 Aluko M.A.O." Sustainable Development, Environmental Degradation and the Entrenchment of Poverty in the
Niger Delta of Nigeria™ (2004) 15(1) Kamla-Raj J. Hum. Ecol., 63-68
' Torulagha P. S "Onshore/Offshore Dichotomy: Why the Locus of Power Lics in the North™ Available at
%@:f!ww.unircdi}:IW.Cﬂmﬂ(mﬂ_ﬂl!Ilnf)_f)ﬂﬂInf_g.htm [accessed on 28th October, 2013]

Ibid
S Ibid
1% Ibid
' See United Nations Development Programme (UNDP), Niger Delta Human Development Report. UNDP, 2006,
1-11. For more discussion on this, see Aluko M.A.Q.," Sustainable Development, Environmental Degradation and
the Entrenchment of Poverty in the Niger Delta of Nigeria” (2004) 15(1) Kamla-Raj J. Hum. Ecol.. 63-68
" Rufus O. Idris “Impacts of Oil Spillage and Gas Flaring on the Population and Distribution of Birds in Niger
Delta of Nigeria: A Briel Interim Report Submitied 1o ABC Conservation Awards and Fund, United Kingdom™

Retrieved

QL L . .com.my/search?q=%20Rufus%200,%201drls % 20% 12 %80 % 9CImpacts %2 00% 20011 %20
Spillage%20and%20Gas %20 Faring %200n % 20the %20Population %20and% 20Distribution %200(%20Birds 2 0in
%IGNiEcr‘.\'ﬂODcIt:1%EUnf%EONiucri::&ic:uuf-R&nuﬂll!'-ﬂ&uuzl&rls:nm.mnrIIlu:cn-lIS:nfﬁcial&clirnlzﬁrcfn'.-

a&source=hp&channel=np [accessed on 20" January, 2014] 3 s
"’ Eferickosa Ukala “Gas Flaring in Nigeria's Niger Delta: Failed promises and Reviving Community Veices

(2011) 97(2) WASH. &LEE J. ENERGY, CLIMATE &ENV'T, 98-126.
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1 - e e luret :
m.lusm“ ' Nigera require natral pas for usiness 0 o high quantity Tree of oif g - g
prefer 1o txtont such pas from deposits where It is found (n g Mg i)

| Plllpﬂ'.:“:. they h”"""r‘-’f.“lﬂ Chie L
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drefermed 1o as non-associated frins
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44

Moo Py
tem | Smce the majey ., T

el s n In the 1960 bey 1
ly with ofl extractie 7 the + »

pts to repulate same by e o

bp ' em ;
(,[' U was permiied o proceed with no practicable At has since been tothidding ”M_.r“ n

m““_“""cm notwithstanding the fact that gas flanng .fnl CONSEQUERCEs On (he h.-l-f-' M
Associated Gy Re-Injection Act.™ The flared pas has harm Al

A This i because, I emited e
cubstances hke benzapyrene o4 B T
' . reg.
eady prominent among many cpy . "

livel; . E
ihlux\l Of the conwnunities in the Niger Della
Palsonous chemicals and caposure (o such poisonous

Cs . : :
";‘11 lead Tt]“;n mnge nfmsptramry problems which are alr ntensily asthma, Causing he, I
' Delta,™ These substances as proof hy scientists cif e hces.® Commenting iy
difficulties 5 ¥ G o related cONsEQUENCES. £oom g
N pans, as well as other rc iy

Envj
=Vironmenta) Rights Action said™-
© n-‘"_‘ﬂlf of asseciated pas (AQ) in the Niper
ceenomic monstrosity. Nowhere else in the world has com .
scale. It estimated to cost Nigeria as $ 2.5 billion annually, ®

Delta Is a human right, environmental a4
munities been subjected o1t on syepy a
hile the roaning, tovic flares affecy ().

2

Contributes To Qlobal  Warming™ Q007) g,

See Bruno Gerv - NYedine B , _
xrvet, “Gas Flaring Emission r-'"?ﬂ.{:-"‘ﬂﬁml,l_.ll‘ﬂ [acceszed on 25° (JC'ﬂP'-:r. -‘fﬁr

h_unf&iw._tlg_-_agn-\lnmlv (/1503503 F 20 aning %21 B B Bt Niecia. ",
g?p:ﬂf:hmztc Jusuce Programme & Lnvironmental Rights AE;IUM:.;::?NIREn:[}::‘mly" {2#)05)' ;::j:?m In
: Y A Humun ight Invironmental,  And  Economic s - Ay,
h—'m‘&‘-"@m:“ﬂ" “'_"'[}_',:’ql'::.'l:;::;’r;l L:.:;r‘: Jocumept/n ﬂ;_f_Li_ilfBi"‘_‘r]i‘ @M{"—'}{:—" I",]I'_:}CC" ::1 ?ﬂ 2 ¥
October, 2011), Nnj_mlm_in@:?‘h]-,— 'ﬁi}ﬁzuzﬂssaullmﬂ c“mmulmlic‘i. Jeopardizing The ﬂr__!d' (20
e httn /ww w 'filt'llf'Il.;nJ;{mp?tlll.itmntiprr_}’.'_ﬂ!-ﬂ!ﬂl!i%'ﬁ:ﬂ“_f.',“.itﬂﬁ-_- N Dele rd rJ:-:r:l-':rl
20H) (de<ening the harmful effects of pas flanng on the health of the people in the Niger Delta, an the o, ™
of the region, and on the world because of !-.n ﬂ:m;u:'x relation to chmate change), See Of?‘?cd"()msi-.-\rcmn_ -5,1.-'
Hiaring Disrupes Life in Oil-Producing Niger Delta” (National Public Iinﬂm -Juib); ‘761}0”?)‘ @vailap, ;
Eﬂ&wmcnmh!rwrwm.-ny php?<tory ld= 12175714 [accessed on 23 ) Outuhl r'. 2011)

See Alagoa EJ, A tistory of the Niger Delta, Part Harcourt. Onyoma Rescarch Publicauons, 1972 Alpr
(d.). The land and People of Bayelsa Stare: Central Miger Defra, Port Harcourt: Onyoma Research P"b['r::mﬁ_.}"
1999; William Moore, History qf-i.rxrl':rr'. Londen. Frank Cass & Co. Lid. 1970; Michael Crowder, Colonygg i
Africa, London, Frank Cass & Co. 1ud, 1978 Pauls Palmer, “[zmergency Action: Stop Gas Hlnng in Ni{.‘:n:f
(2009) avajlable g htpsiwww foei orelen/mediafarcive2009/nigesia-to-stop-companies-flanng-gas [3ccesay
23rd October, 2011] ; Sec Eleanos ‘l:'.mnc;h.ir;d- Brian Clark, “Provisions for Health and Health ¢y, in t;:
gnnsl"”“o“ﬂ of the Countnies of the World" (2004) 37 Cornell Internailonal Law Journal, 285,

““ Ibid
:_; Sec section 3 of the Associated Gas Re-Injection Act, Cap. A 25 Laws of ﬁ:dcmuc:n of j‘hgmu_ 2004

See Nnimmo Bassey “Gas Flaring: Assauling Communities, Jeopardizing the 1Vﬁn.rh.l I.-\ Paper Presentey -
National Environmental Consultation Organized by the Environmental Rights Action in Conjunction with g,
{:’cdncml Ministry of Eavironment held in Abuja between 10-11 December, 2008,
;,-, !Sl;:fj UNEP, Environmental Assessment of Ogoniland, UNEP, 2011, 26-60.

id.
Environmental Right Action “Gas Flaring in Nigeria: 1luman Rights, Environment and Economy Monstrogyy»
Retrieved from hup://www. foe.co.uk/iesonrce! ts/ias_Maring_nigerinpd( [accessed on the 201 Apnl Edlzl




healih amad liselihznds of Delta inhalitants. 1y extimared (10 068 Mlperia live belips (le prreery

lin=
The powernment ol Nigerin has been nking negieq of Wleps (o put nnend (o gas flaring for

L=  limit ok O .
some yeard bt the I'l:.,lﬁl I:h”.' lu' crceute ”III, policies und punich the offender has beeh
repetitively pestponc vith the most current time 1 being December 200727 For instance,

wernment response O ps ﬂtlllllp, I‘L'l!ilﬂ in 19609 whe ) i
K = I establ 1en President Clowan ord=red ol Comupanies
to end flaring pas amd establish a facility 10 yil)se the nssociated pas within five years This
means that gas faring |“"m expected to have come 1) end since 073 Wlwn the el industries pay
a litle atentron o this requirciment, (he - ‘ JAryen pa

; . nds date ware chi 070
matenalize due 10 a change in povernment i llr;-',‘-"’ I”Wllr;?';hn;lmlxm I ”)l :rh”t, r}mm i
e TRE i j - A » the Asoctaterd Cpan Fe - Inpectiem
Act was passed and it requires i) produci
: ducing companies 1o -

' : . g ' ' angs maintatn o 2ecro flare by Jannary |
e :Ms.n. the date was further shificq g, January 1 2008 hy e [ ! 4
assuming power in 1999, The ¢ e Yyl 2 Wy I'resaident Olusegnn Ohasango upon
December 2012 and ot present no o limits have come ang pass and once again slafted o
s p-()licic.\“m This shows lack of [;E:::t 'Cmil S:l)lrlwl:cu the government will be willing to implement

3 " o ; ical wi . : ; ;
address the plight of the people of Niiiof l)cl'm and commitment on the part of the government to

B. Oll Spillage ’ '

| sprlls 1s one of the major ; ,
golell;cnﬂ- Oil splls biimplj?trl:nd noticeable environmental problems in the Niger Delta Repion
occurrence 1n the Niger's n)ﬂ : T:jﬂlcs I‘:“‘]kﬂ!}cs of petraleum unto the carth surface It is a comman

g A= h e nAustry.™ The Niger Delta has suffered and still suffenng from oil
sfodu.clivc NIt Of soil i and and off shore. Oil spills on land damage craps and lower the
pnd lowers the quality of w;:_mmm““"}' relies on for farming.”* Ol in water destroys fisheries -
a desty Organization: jn ¢r that people use for drinking and other domestic activities.” The
Ju;;un'hon in the Niger Dcl[: chcarch conducted in respect of the devastatng effects of oil
P s, poor infrastructural f ‘19‘"“‘1 that oil spills usually occurred due to the corrosion of o1l
g::?::txmu. vandaliem Thuﬂm ies, al?d leaks _during processing at refineries, human errors and a
oer Gt i .ﬁ:)r . S‘E‘whcrc o{l spills into the water, such water becomes polluted and no
lhczi‘ﬁng Dttt el ooof INg. b-’llhll!g and consumption. This is the same water that people in
seris of Bealth pmblc&sn]']?r their daily uses. The use of such water for bathing can lead to

Ike body rashes, cancer and ev e i
level of exposure. cven lung problems depending on the
Since the : .o .
commencement of oil operation in the Niger Delta, there has been no

conclusive empirical data of the total percentage of oil spills in the region. For example, between

= . , "
Cmmz %ﬁnﬂ;ﬂim g{rlc S;;logn "_!:n*;fum and Joy Onyinyechi Ekwoaba, “Conflict and Environmental
] anies in Nipgeria Niger- i

{gouma{ of Business and Management Tt)marr(ai- r;:fg eI Reglon™ (3012) Yolume: 215, 3. Intermesionial
# Ibid. '
"l’rbia_
3 e

uf—f"—'%_h:‘ gﬂ’? 3{3‘-’ Irughe LR., “Oil Induced Environmental Degradation in the Nigeria’s Niger Delta: The
i\'f “l; 'é;l ects™ (2009) Vol.11 No. 4, Journal of Sustainable Development in Africa, 160175 Frynas G.J.,
Lc_ga ange in Africa, Evidence from Oil-Related Litigation in Nigeria™ (1999) Vol. 43, No. 2. Joeurnal of
African Law, 128
¥ Amnesty international, Nigeria: Petroleum, Pollution and Pov
Publications, United Kingdom, 2009, 14-17
My

Ibid.
* Ibid, 15

erry in the Niger Delta, Amnesty Intemational
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- ded an avetape o .
1989 4ng 1904, Shell Petroleum Development Company 'gl'rff- :0:::'::) Apnn, r-tlv.-:--»t..:-rr,!.}‘l
Spills per year, uwnlvinn i total of 7,350 !{mwl_. annunlly (5P ',( : | I‘J';m. leading to tha -.-' s
show that oty or 2,70:,"}.; " “(;H w”p recorded hetweent |90 8 2006, the Uniteg ‘.':_I:I””‘
:;; 2.”]5,393 barre) of ””. [:'f’;ffl(‘fl. Februnry 20, Iy & I
bc[:;cct}::n;;:;; Progromme proclaimed in their report 'lh":"” !
Yand 2001 wyp loss of approximately three (INDP, 20006 181) In Comiraze, o
Gt and over 70 rercent of (he spilled oil was not rt‘f-‘f“’“rcd ( | spll 1o be 5, 724wy, ' e _
Departmen; of Petroleum Rcmu‘rrc*. recarded the total amount of ot I:-r-n 1976-1997 15 ?-’.M‘ %
Orapprnximmdy 2. 571, 114 Imnuis of vil into the environment m,'(‘,':aid.:d the total iiﬂ'lf*'lﬁ.f ‘ fil .
eraup of fndcpcndcnl and orl experts visited the Niger Delta and rc:t _] e past 50) years Thf‘r: ‘Gli
*Pills both on share and off shore 1o be 9 to 13 nullion burrcls over | ¢ of ail sprlls lh'nl r‘ -
o e any ePort from the Department of Petroleum on the PCTC‘;';:;'I:;” '.Pl.rlh with :1‘ I.-:J.”r
between 199g o date. However, Shell Bp reported a total of I, oy :-md T } o
!‘:DF"?XimmcI)— 295.000 barrels of oil into the chimnm.cn[. bc“’l"";c_'r" O_WTII[IOU over five d::ct-:u
Cre s that the People of Niger Delta have since the beginning 0 to day activities of (. ;:-[
itics continues in the Niger Daly,

] = - i lﬂ
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the People of Niger Deltg have been living a shameful life since lht? rnctipzocl;uc - m};c:iuﬁn 1

their regon, Therr flmd:lml:nml n'ghl i righl is being put at hlgh rs vl aof

devasty
specific reference 1o the Ogomland stated that “pollution
el humanly unacceptable has made living in Ogoniland a nightmarc. W
Oil spills and gas ﬂ:lnng can cause n;-;pim[or discase, CﬂfleVﬂSC‘U a ' 1 e € est Pain

and congest; i . 7% The act of gas flaring and oil spillage p,.
ongestion depending on the level of exposure.” The a o e reron brearh %
Niger Delta and the air the people in the regl smells o

polluted he atmos ' m
. sphere in the - ems, skin les
oil, gas and other a7 - aints of breathing pmbl'"' > SN lestons, 4rd
» & d ollu : > arc complain i w di
pollutants.”” There arc " In human rights law dlscc-m-Sc, a

other health problems b ies | . Niger Delta.”
5 Dy communities in the Niper . e o
hr:ahhy environment js acknowledged as fundamental to the prolection of the nght o bealth ™

! r— T 1 nd PCO lﬂs. Rl 5
fion done to 5t. Opy this not, the African Commission of Ilum_'m a P gh itk
and environmental degradatiog o,
135

o

coples’ Right, Decislon on Communication of the Social and Ecop

e 7
':\fncnn Commission on Human and P

E.lghls Action Centre (155196). d i :

‘ “Women's Uprisings agalnst the Nigerian Oil Industry,” in Terisa Tumer 1

Terisa Tumner ang :
nd M.O. Oshare, pular Struggles, Trenton: Africy

Bry:]n -FL'I'[.'USOI'I (Cd‘) Arise! Ye Migl ) 2 4\ Cl ¢ Race in Po
s.) J ghty People!: Gender, Cluss d e S
¥ Osadolor, “The Rise of the Women of the Niger Delta,” (2002) World Press Review, New

World, 1994. Kingsle
York, 47.
:: Ibid
A_mngsty International, Nigerig: Petroleum, P.
f;ubhcaunns. United Kingdom, 2009, 17-25. -
! ancy in Gbaramatu Clan, Warn Seup

Elias Courson, e Burden of Qil: Social Deprivati litical Milit
o : privation and Political Mili _
West LGA, Delra State, Nigeria” United States Institute of Peace, Washington DC. USA, 2007, 1.51; Tony

ollution and Poverty in the Niger Delta, Amnesty Internationy)
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Vlrtunlly‘ no positive steps have been taken on the wate
consequences of vil pollution in the Niger Deltn Acnden st qunlity, food safery or the Jealih
(nntinucd“u qur?' “"Iil protection of food affected h'". n‘lul non- povernmental soaross haawe
- . L L
:;::‘i:':;':‘;ﬁ:‘: :l-:f:?i':':l::tl ci'ﬂ'"‘ Delta for scveral years haw" LI':n spills and other poliuteon " fem
icts “m:s s nch'm n"n :lsk to their health *' Mares m;d YR g Clactes graweCy et
s . llut e L
e o ot Pl.'l"llﬂu:lin 5::::1 u:ul the communities’ '“mr:}.:l fv-{-r.i"‘sm fer 2A homtn a day n
o onmalil broblems in the o "[ e I‘c‘wpnnlﬂhlt for lt1;nr ' lk-“::hh"n e ot
people used for dnnking and ger Delta™ This is due to 1th .  flk
! e 4 other domestic purpose  the comtamnation of water
similar discases P -5, resulting into skin rashes and ah
ashe caher

3. The Nigerian Constitution
: And 1 :
The CDI"Iﬁl!lUU.Oﬂ of the Federal ch‘:;::: f!l)fr :I“"lm‘l‘lmgnln‘ Protection
mpqc implications. First is that the consmuuu'ﬂf’rm is the supreme law of the land. This has
subjccts in Nll?-_cnn must abide to the dicml“ ‘:' Kgreme: svae ali G s} Secondly. 23
inconsistence with the constitutional dictate of the Constitution. Thirdly, any law that %
as null and void and of no effect. § provisions will 1o the extent of it inconsistety e regarded
play in the protection of th . So by virue of this, the constitution has fundamental role 10
Consutution of Federal R’:PubI? environment because of the premium placed rm ' The
sk egvironmental prutucuo: of NlECﬂfl, ufh'u:h came into force on May 29, 1999 specificaily
Fundal‘ﬂcnlnl Objectives and Dlr:;mt: ;‘)’“‘:3:‘: 'mlrc ﬂ?(!éindu,d mo‘i‘sdm for it wn the chapter ™o “5
- . ciple of State Policy. 5
provtsum“:iil :l:‘:“:?‘ﬂmcnml clause and states as follows:*® licy.~ Section 20) expressly contaIng
protect and i . 5
wild life in Nigeria. improve the environment and safeguard the water, aif. \and, fores and
The justificau is i .
constimlionjis e gro?;(:‘m this is to ensure a healthy environment for Nigenian Cinzens The
ted that such C : nﬂm of which Nigerians protection is to be guammmd_ tis therefore
;J;hpﬁts o, il -0:_51121;19“ should make environmental protection a jority because human
c . :
e usion of envi mi?wl :“ a hcalthy and _unpo“uu:d environment. It 1S argucd that the
ron clause in the constitution as the supreme law of the land shows the

Tebekacmi (ed.), The Twelve-Day Revolution, Benin-City: Umeh Publishers, 1982, 64.116 & 117,105 Ayomske.

g‘w [jaw in Warrl':.A Study In Ethnography, Benini-City: Mayomi Publishers, 1990,9

0 A.hgm E.J.. A History of the Niger Delta. Port Harcourt: Onyoma Research Publications. 2005, 46

Sir Alan Burns, History of Nigeria. London: Allen & Unwin L1d., 1969, John Hatch, Nigeria, London: HEB L
[971; Diepreye Alamicycseigha., ‘Encrgy. Environment and Disaster: The Niger Delia Expericnce’ being 2 lecwure
delivered as Governor of Bayelsa at the International Confercnce on Energy. Environment and Disasiet. Charlome.

North Carolina. U.S.A, July24,2005. 6

“2 thid

9 Alagoa E.J.. A History of the Niger Delta, Port Harcourt: Onyoma Re
The land and People of Bayelsa State: Central Niger Delta. Port Harcourt: Onyoma
william Moore, History of lisekiri, London: Frank Cass & Co. Lad, 1970, Michael Crow
London, Frank Cass & Co. 14d, 1978.

4 gee the provision of section 1(1)(2) an

77. Alagoa £ (ed )

scarch Publications, \9
1999

Rescarch Publication®.
der. Colonial West Africs

n of Federal Republic of Nigenia 1999 (25 amend

d (3) of the Constitutio
{ Nigeria 1990 (a5 amends

in 2011)
11 of the Constitution of the Federal Republic ©

45 Gee the provisions of the chapter

2011).
46 [bid.
7 bid-
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ich is reproduced bayy Mon,

joms of This et bt .
e

re
CVironme,

“MVironme

-
' r“'

lf:lr‘::mplm:cd on the environinent “n :‘
SClous because the constitution 18

M conducive for it people In spite of (he '
'€ question remains whether an individual ¢
Reh the court 10 enforce the provis

The PIOvision of section 6(6)(c) of the €

Judicial powery vested in accordance with the 1 ny ivsoe OF QUESEION as = Wy,
ALY Mherwise provided by this constitution. extend 10 & h the fundamental decy . "
)y wfoemity with * anq

nsively interprered Ngh

sln - it -’l ot
directie firis ted that the provision of section 2 two of the cons
Stitution On (his note, Chinonye Obiag 1t the power [0 entertam marter, re| ,-,:”-(.
¢ whole i '
Provisions of fundamental objectives an tially defeated the purpe,., ;
- o - ey
Provisions of fundamenta objectives and directives principle of stite policy m e . .
0 own, st
' and i and sccon
P manage privatc pnmary bility of the Lagos State govem Pam ty
said Chapter held that the same Constitution makes it clear that no court has Jlmsdicn,m Q
Constitution inclusive of secngy ™
s With environmental protection are not justiciable 1
- & . 2 1 1 1 5 II‘
life, which is the same provision in section 33 of the Nigerian Constitution o include np, o,

‘l‘y AL o omis| " h . in c¢
| on by any judicial decision 13 . omal i ation
It ﬁhnuld";:w Prnciples of state policy set out in ‘-"’T""g'rfl':;::n:kr the fundamental o,
Ciples of hapter AT K00 o)) LT
6(6)(c) ©s of state policy set out in chapte . drance 10 the Prvision op 2
are - s a hindra W teny.  ¥a
of the Conntncmlly not enforceable. Thus, it serves ‘:; comments that the provigey, M..Tx,,_ 2
6(6)(c) serve
oving,umer clauso which deny 100 5 d direchves principles of Mateg ,:"-';
tinn (xﬁ)(c) i " rr ie ' Y
- s a defeat of purpose. That 1s, if ha! { Appea T owh,
has been included it:z Il'ﬂ::l::onsnlu:ion % The Nigerian lﬁ: u::s:c:abuhr l h? P il f-‘h
€ Judicia) Implicaion of the provision of section 6(6)(c) on ) Yol the , ™a
; -
catemr (Trustees of Roman Cathotic Schools) and other V. f‘;r’;)mN?chr::; ;{3}011:‘::;‘ o I 'rI'f
°¢ Was based and decided ' ision of the s N
in thi on the similar provision OF < ; " " The |,
" this case wag on the Plaintiffs’ fundamental right under scction Szbayon ihe: 5 r‘rmﬁlllurd.b
dary schools for the purpose of "y
Ormation, and the constitutional responst ,
Evarantee equal and adequate educational acuvities at al! exeiunger wc:!m 18(1), Chy . a
of the 1979 Constitution. The Court of Appeal, while considernng 08 CONSIRUOOGAY Starg o ';!
PTOnounFc on any decision as to whether any organ of governmen! i;-n: scied o 1S acyy,
C?"{Ionnuy with the Fundamental Objectives and Directive Principles of State Policy Ty, e,
OliSISI.hnlmc . haoter 11 of the -
whole provisions of chapte e law court. It is therefors -l l:;
lhat. the Nigenan Constitution lacks express provision for the protection of a right 1 h'"'“lﬂxrf
cnvironment.
However, in some jurisdiction like India, the court has exte
healthful environment. For instance, in the casc of Charan Lal Suh_u v Union of Indig,” One p
the issues for determination was whether the Bhopal Gas Leak Disaster caused by Substypy,,
c¢scape of lethal gas from the MIC Storage tank at the Bhopal plant where thousands of pb.%

"' See Abdulkadir B.A., “The Right to a Healthful Environment in Nigeria: A Review of Alternative Pathwy,,
E“‘i*Oﬂrrlcntnl Justice in Nigerin™ (2014), 3(1) Journal of Sustainable Development Law ar?d Policy, 118-13;
Obiagwu C Pmmnring Eghnomjcl sf}d"f and Cuj'mmf nghlj Ujl’ng Domestic Mechanisms paper m"fﬂlcd "
f,!‘;g‘:ﬂ Rights Seminar by LEDAP held in Junc 2005 at Owerri, Nigeria
id.
" (1981) 2 NCLR 337,
~[1990] AIR SC 1480
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1 teagic death of ot :
urles and clalmec W aboul V000 peen) . _
In;rr::fu‘::::{ccd under article 21 of the Constitution, pecple constitutes a breach of right
ifc

€ Supteme Conrt of India 10 its af firrnative
Judsmcm held that the n:zlu tf:lllfc uhder url.lulc 21 of the Indyan Comstitution has bers breashed
use It hos °:r:w;ll[i?'z|:| l’:nl:lll: I':;m"'e:" Of danger 10 (heir existence The conart further
' 0 s cludes the nght 1o ] 5
1d that the NgH R @ healthy enviren | .
ht:tlulcc.l frec air and water. Also, in the case of § At gt it b e b

der Article 21 of (he Constitution ine ludes the
right to enjoy a polluted free water and freedom from, other activities likely o affect life
The above two declsions are to the effect that cven where there is no express provision m
the Constitution on the right to a healthfyl cnvironment, the provisions of fun:lam:-mzl rights can
go a long way 10 ensure a healthy environment. The Nigenan Federal High Court has aken
gimilar position with respect 10 a particular case .

instituted th ' N
Delta. This will be focus of discussion in the next part of lhnh;apc: YEBrIce party . (n Fopw

4.The Right To Health
There 1s no specific provision in the Nigerian Constitution on the right to health. However, the
Afnican Charter on Human and Peoples® Rights, which is Justiciable in Nigeria in its Article 16
provides for the protection of the right to health. 1 5‘

L Stales.
1. Every individual shall have the right to enjoy the best attai
nab
of physical and mental health. = winble state

2. States Panties 1o the present Charter shall ta
to protect the health of their people
medical attention when they are sick.

The provision of paragraph 16(2) imposes a positive obligation on the state 1o take
measurc necessary (o ensure adequate protection of pcoples’ health. Although. this 15 an

economic right, which is not generally enforceable under the Nigenan Law. However. the nght
to life has been interpreted broadly to include the right to health. For instance, in the case of
Murli S. Deora .v. Union of India & Ors,* the issue was whether smoking in pubhc places 1s 2
violation of the nght to life. The court held that the right to life guaranteed under arucle 21 of the
Indian Constitution includes the right to live in an environment free of activities Likely to affect
the health of the people. The court in this case held in favour of the petitioner that smoking 1s
harmful to hcalth and may injure the health of smokers but there is no reason that the health of
non-smokers should also be injuriously affected and that non-smokers should not be compelled
to be helpless victims of air pollution. Also, in the Nigeria case of Johnah Ghemre v Shell
Petroleum Development Company of Nigeria Limited,*® the Federal High Court held that the act
of gas flaring in Iwherekan Community, a community in the Niger Delta of Nigena greatly
violated the right to life as stated in section 33(1) of the Constitution of Federal Republic of
Nigeria and article 16 of the African Charter on Human and Peoples Rights (Ratificaton and

ke the necessary measures
and to ensure that they recerve

 (1991]AIR SC 420; [1991] 1 SCC 598

4 See the African Charter on Human and Peoples’ Rights, 1982
% (2002] ARSC40

% Suit No. FHC/CS/B/153/2005 (Unreported]

Scanned by CamScanner



Enf en of thie twor dﬂ'.“"*‘. -
‘o ::TC'(‘HIGNU ACI "uﬂ Ruumn'rcd 'h‘. "nh| 10 h{""'l The | m'."f the N'!r"lﬂ Iaw ﬂ“.i
BN 10 heayyy, can be secured using other I“’"""'Mc ) (ter day In spite of our ag, -,
e human beings, our healthiness |s a subjec! of day # ol 10 e OUF MO ey
ind'm' *Oclo-economic or el i hm:k. und, we decrm o m going 10 sehond o 4, _ g
mn::r::!-mh"’ sset. 1l health, on the other hand. can k<P "-:I:Tn'l! fully 10 the activitieg . ™
- * L f»
socie r:ng care of our family household tasks of from m\f'- s and of OUT accepting of , e
di ¥ The right 1o health ix o t 1 of our human 1'F" dard of physwcal ang .~ ™
h;g;l‘lll:yi' The night 10 the cnjo;’:nl::n:n;rlhp: maximum nchlt'vu[::rc ;:;‘::" Constitution of the ﬂ: ",
S ot a noy ) ; uttered 10 y te of complete oy "M
Healih Ofxnnw.nnn:lfsvnl::o'mn:m"y'- ",:da.:;f.:r: defines health 2% u :::ﬁrmﬂy' "p'rhr r»*:{ e
mtnul and social : ), whose int | bsence Or d'wa_ﬁc or ith pr "”I"_F.,"_
'al well-being and not merely the abse ble standard of health 15 one
t(taina rehgon, politica },1:

further i
late ‘ .
§$ that “the enjoyment of the highest :lsilﬂC"m of race.
{ hospitals. This 1s correcr &

mp'lt an
jsrem U

fundam
o enal nghts of cvery human being without
’“{; or social condition."*’ tion O
¢ often relate ¢ the construciio! that can hel ,
:gh' to health is far nfo:lcu':f.:"u'fﬂ.h?f:ﬁlfﬂacs a broad scrics c;f;l:;::;! the body mgr:;:i'f )
calthy life ® e Commi . .. Social and Culturd . Social Cor
mittee on Economic, 4] Covenant on Economic. . and C altyy,

m . .
Onitoning the implementation of the Internation rminants © l'u-',-al[h"-"l They include S,
utriuon and housing; Hcahh)'

Rights, refe i
SIS, TS to these factors as the “‘underlying dete
drinkin i ood; Adequatc N _ .
£ water and adequate sanitation; Safe food d cducation and information and G':nq,T

worki :
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Vlolan'ng the right to health may frequently pmjudicc the cnrioy_mcnt o uti 16 the = 15, ek
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Similar provisions is contained in the World Health Organization . .
Fdition adopied by the Fiy fist World  Health Assembly, ‘5??? available
hitp:/iwww who.iny/ (accessed on 26th November, 2
oy . : ANVgovernan w

Ibid.
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Ibid.
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