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THE PRINCIFLES OF FOREIGN INVESTMENT [N INTERNATIONAL 1AW
HAFSAT IVABO SA AL, 1 rn”

Alsiraen

T eorceq of Farsign imestmend is 2 phanomenon il came bt nza resul] of gven
merensing interdependence fnd cosaperations I he areas of toonaisic chaveluprment minon e
midepenidend nolions Tt is intpoetant to pote that foredien dnvestment - inavitalle From. b
ol ol view of aey giate, ba it developed or developing, The oventmenss O developlag
Couitries fave endeavodrsd o Sarm Due s, megilativa, and adap) Pivicizs aa wonhl pibac
fieeiim lewvestment el lechaoiigy in Ihe face ef competition from even the ceveloped
eoininies, The concepl of fordign investment herefare, tepends, on ke fexibilite anl
methiisdelagy of fs pursin withisn g BINEN Coomiimis - prlieyt Chapler [T Atiicde. | ar i
Charter of Bcovmmic Rights and Dalies of Slae Provddes thal cvery slass hag he fight 1
repituke mnd excrojse duldemity over Toreign ibvesiznent within its nakional jorisdicrion in
acecoedenee with i s and tgulatian: ond Inconformy. with patisnl oijeclives: ind
pricrilics. “The Nigerian Iveitnent Promotion Commisiion Act Cap, MLIT Laws of ihe
Federution of Nigena 2009 which cratad the RIPC is the Eulineey officisl povecnamne
poliey erpanizeiton that repialies e pertsining to farcign investinen, These ars sl
factors whicl shape the sepalsiony laws of a s, Haticnadiey, eihmiciiy, procecion ol local
eltreprenieeshin, labour, enerpy. eadiral rasmirces aid poditical Fuctors, envifenmenal amd
secinl comgiderations chat lavs w he consldered B making of the choles b o siate These
lcrors ey invesahly St el repilnary lows as 13 e mininin slandand of ireatmnen of
Investons, Thus, this paper sees ot 1 consider the pereal principles of lvw poveening e lpn
imvestment ander the fieermationnl i

Keywonds: Princ:ples, Forgign Invesmant, Enceational Law,

Mennling ane Concept of Forelgn Investnient

Mo mmrder what  pooapept ar deffidion thal s goven do fodign invesimeni, the
o featibie in =l ce=fipltoas iskas of te trensler of eiter 13 Nl o sitangihle msets
from coe. country 1o 1he other. Aceording to tha Encyciopedia of Paldfe Internatisial Tnwe,!
lareign litvestmens is, “the imnsfer of funds.or mzterlals from cee conriry (eallad the capiial
eRpOning comiy) W oanather eoimtry. fealled i host COURry) dn st foe a0 direel ar
incitect parmicipation in he camings Trom 10 cibplayment”, Or it conld be delined e g way
of gainFully investing pan of & counize's capeial b anciher COUBIY Yelere ic cin bring [ e
dlegirabie iedurn rather thim allewing il 1o slay i 2l boime ar atrrecl s foaw wieldd,
Froim all tha ibave choflsitiome, we eopld defipe foet g inwveriment i the act of Ve imen

o | Umpeiimsmns g1l Wisspin | am Rl el s, Lbisiiinsiy inl s

bbb i g o AL o 0 ol ol

165

i provisions of caniial frem o Lereign patbon i shares. o any orher el v, gecurities of
carparale-enlities which conld: be o form ol #rppi fonsign invesnien) o i ficeipn
ievesiment o the hoal naticn, T
Taz concepl of foecign ivestingnt oo the ofler Bnnd 55 0 phenomeran 156 s been

becight ebont 51 2 reeul ol ever-Iicrensing inlcrdependenee and CO-CeeTationd |3 1he nrens ol
Geenamie dévelopment amonggl imlependenl. nazionz, In thy A of Polescoe 4 0,
Dl luiie’,

alivce inleniatiesl co-operation | the srea of sooliic

dovelapment is on ig increass, belween acvenedz sidtes and

nratieinls of oiher sovereipn staes, clianges | naticonol

Foliedes und mitions] sepncomics ofien fesd g clifwird search

forf bnvestors nid mannpers,

-

Thae Hlszk's Law [hstionary defites invesinmesl as:
An expencitare o aceuiine Profeaty. or (ilierwise nssel i
arder i produce revane, (he aaics s dggqudred The dacing
ol capdial or Taying val of mangy in Wy iretendel i sucuns
inceme of profil?,

The concepe o Gorvipn invesimes) therelore, depends, on (ha Mexibitioy and
meshadology o its pussuils within o given ceandmie plicys Th sesaltnue offoct of iy s,
wliher preal econamibe sdvincement of gucko Ftion Stake, o furiher scomamie dependenoe g
the case fis proved nsomo cercumslanees, In the apinioh of Professar RLAL Ao

Forsgn fivestmient i inevilable Fapi e poine of viewof iy
sile, L it devaloped or developing. Haowever, the odds e
Wi ghieed mote spainst e developing cotinimes whe lack the
techmalopical  knowhow  nod capleal  Tor  esonmonde
cavelopment, In consedquenos, ihe Eavermmenta of develaping
e have eicesvoured w Farra ke Jowe, regulative, and
adopl polledes as would piirect Foreipn invesiment  are
tchnolopy tn the [(Goa of compsitibon  fromi even  [he
ceveliped counires,

The o'y, way 1o fise e sturdand ol Tiving of the Wi propoition of ihe world
popuistion in underdeveloped cocntriss fs oy raptd ceoncmie developenont gl Ferelzn
Wvilvement 68 & cainlyer 19 the cercamic diy CLpment ol any nabion stale, while mary af thi
under-cevelaped snd developltg coumtrics Passese valunble piurad wealtl e bck e basse

Tha PPk kbl o dhe natlonad wanidiop ce: Liw il procife of ntamational Trads or il 2 Bry the
Deparimest of htipridense and Titermatiens Laww, Faziits of Liw, Usiversliy of Lagns, f7™ 197 Fidv
1T pf n [

Bk A Tlackon Lt Erigtiimary, & mf, Woal Pahlishiip Cn,,
" T Demsnsbiniin dikil Lol Bvanscminh il Ll il lnviedmeal Agereiniris Magens; ‘Thi dpint
Woosmbamn Mlrplud, b A jioii b, & i (VR Nms ] i Migeiie Law, Laps 4 ) ALK aid
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el manpawer aad phnslopieal infeitions.

Farias of Inveshizent

Iiera 2w dilferent fonmes of .ﬁ_:c'Hﬂ Imvestnenl T|!E}' are dgrest investimenl a=
patilalis vestrenl,

Dipeel Toreipn investment involves dircet conmol aod particzpation m the epenticn i
the recizieats firms, while partfolle invanment irvolves passive parchiase. ol jivestments
suclions socks of bonda,  Finect forelpi rvesiment presenid a loof mdvanlages oo host
caiinliy over ponlaliocsvesment These include bringivg ol lasdd Gusseray toa hout eoutiny
i canle i 8 Mirsmcial sources, managsrial skilis, techiical heawbedpe mid marksting
copneclione Direet Foceign iivestment does mor creste debes inlike fasgapn Joans ar bonds.
Mirect Tecebgit fivesinient s goncinlly long-lerm: invealmenl v hita pocilalis [ngestmenl is
often ghorligm’.

Fowever, 3L 5 1o bepoed Gral e fvpe of regubatory reghnes fon foneign. inveslmerd
thsil o ol coutry dechibes 1 adopl depomls dpon whether ihe givermment wishes 1
preaiira e o discournge forelgn invesiment i pgeoemal, or 0 SHcaERe pamicalar types ol
Sl e b diseorsags o,

The casg for a Toreiga bivcsiment regicne that epemiages focelpn fnvestmenl [
stzapld-forward and 4 no langer stoiously coptrovorsial, Fereign invesiment tansfers mich
needed canitel, maiagerinl skills, and wohrology o the host coanery, Bozha linproses
coonainby ef iviency through gains rescliicg foeme increxee i tematlonnl dmide, infenastiseal
competitivencss, improved aceess to foncign mariets for dienestie products, md ancecassd
irainiig B the Inbor foroe.

Tha Bigeriin [nvesurenl Prometon Comerdeslon Decree Ma, 15, [U05% whick
crenied ke NI i he aptoromoss cMicli] govermmént poijey orpaifzsion Gl rzilnles
Sesues pertaliing Jo foresg Investment. The formation of aleghslative organ Fe e NIPC
might have boen informed by the govermment’s dosire that a-lovel of copared By the Iced
coumry is Gesicable. Also, Chapzer | 1 Arficle 1 of the Chirler of Econcoie RIghts and Dulics
of Stnles says Hel overy slabe has the HEht jo regalass amil emerciza nuthoeily over foreign
investEens within s natonal jarsdizion 6 accardoznes witl He baws and segul 220003 i in
eoeloreity with pational aljecrives and prioritics. Such repielations are squeily meant wid
imtended 1o seguleie, and sapervise the activitics of Tranazat ol Corpopariong [T 1 he
nldional furisschin

There are several faciors whiteh shaps (e sepulatary Tang ol o simte. Thess e
matieeralt s, eflwgaity, protection of lecal entrepreacizsbip, lboar, erergy, patizn! resoarocs

P Jrpips Invesunent Comnrt and Cenered Leglsldlion, Stet chipivdiny, Bpde i smdcetlatlie,

Diml= asesseed oo P e woe Curther that thal the Nigedan [2eesment Promaf i ':'l-f-'-_--lﬂ'-'ﬂ
[NTRC) Diacres repesied he ndustriel Teveiopemmd Coonfitation Committee (10C) Decrse Hn: 6ol
(LEEFT R Nii.lnII:::lllnqu s [t Ligrriat DHIREI off THTE s il in 50Tl e

lis M

1oy

faien-inal have 1 beocoestdered i

sl polificzl Taets) pnviramentil gl sogial consideratic
ekl affoel dhe fepuinbary nts o 12

pking ol the elizice Ty n stite, These factors i (0
(e min ) stasderd of Beabitenba § e

The davs od probibitieg asil discourogg fored i frreestmant bave ps spdd Countnies
e Ruckin amd Chng whio wers the major erabics of Ferelgn mvastmend e cpensd berih
(heie acsnamic i 1heie doces o fodpr irmveslon e

[heredine, (he regutptions poverning forelgn ireslmoyis e camEoety sel ol 1
vopveslme . Jes and Minwssliens codes”, I pncbplist courles teachons Ihe Popin's
ez bliz of Clumensel Vet ) il pllen Tnsestenents canby in she [anm of joing yestares the
rizpulatioms nre isunlly called “joied venture fws™. The uirpose of Hese lawes i 1h oreaticn
ofa lepnl Framework st sl abr sl puik b Wk foreign copilal;

ebamsd el Havisg genernl lows, a few states have special rvestment acts thit ipply b
purlicitar peciors al the ecesamy such ag agricelie, pechnilopy, warisin und so o, And
some, such as Tinel, hive 2 eompliex nelwork of kaws fhat conual investnont nceclives,
silsaldived (nanging, 1arlTs, wxes; [orelpn exchanpe prices, kehnology franafere and -pher
ralter, sueh g the combisation ol functions 28 an fvestmenl ceele,

The provisions oobmanly Fatimd im Uress opdes and peniral lates are gometimos
irceparnted in Bilaeml Inveatinent Treaties (51T5)

Thiereloe, bl discasing e panciples of law gavermitg forei g binvestmizng (15
gesnmed hnl jke draln parpose of thoss princlplas of luw is j0 eneourage irect lereign
sivestirent snd coimcidaitall ¢ portholla femeign iny prament.

The General Principles of Law Goverilng Fo relpn Investors ares-
L Principle ol Admdssion of Foreign [nvestmini.

[ host govermenent should ikt anit encoisige P esiey of Ferelpn investnenl,
avond any cumbersons O delsf CUENg peictasion procedures. Froovlign inveshons shiceald be
sl 0 enier frecly and perfonn o law il pctiviticsely the host country. sichisct g
Griirnficrs, S limitston, fobe drawi 19 resieel o b e rhrij;n vatinents whitch will
pak i fore with sulonal seeceily of tehost pirntis!

A& minteer ol -countsigs, inchading Angom, lavp vanos Fermt of serceniag i
gpeaval procedurcs (Al Testrict diract Focelpn tvessent, I developisit countrics,
repidiratian ani ppprove procedares aimel invsrtabile cause an inerdinats amound ul delay,
for zxample, |0 Bpypl, sovel yeoars wis requined 10 secuns dpproval for-a joinl yenhimne
bewieen G and BSLIZLL orel Michelin "

Thie mmast ¢ashinen mtionale for sergeningy requerditenls is than povertnienls reed 0

T piidulings. on he Treszent of Furelm: Diro) tivestpont’ szaed By dhe Weorkd Hank ool
Enpu::-]'-tl 33, |00 and Ponbaaed i 30 Eerraiinnad Legal Mateiais 1363 FI5520
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desermine whelber a partleular Rrsign invesment s desitable BUt thers are no pood
geotonie erilena fof dewnising wheler @ particulsr inveslinent is desfrabile’,  Alss, b
propotid nvestments may b arlawful becanse ihey are G ke s e isoreservad so (e
gevernment. Of |0 matonals, or bocmases they vicisle exisng legelation sl s
epvironmental mecsoiim liws, Many counses-desing preclade Freign ipvEer e fricm
versaln sprsilivie snoRs, wich ag ownezahia of land cear Bearder drens, macificlurs of
armasnents, ownership of news medls, production of and desling in peseatios drugs and
pivchotropic gibsenees, productlen of melitnry did paramslitary wesss and accounirarent,
meluding thoss of ihe pollos, cuskoms, bntind grakzion g jrisim wrviees!’  Thew e
lepitlmanz eoncerns.

Araler Jegifimate comeem i peeventing fovelge bnvestmens Trom osninuting the
host courtry's econamic amd politicsl lfe, bus this can e achioves) throngh betler meast res
Hlas sereenir forsipn invesinent, 4

The seal case [0 ascreening procedinn is {lat it enqbles Uie st conntry 1 nppoase
n Blgher reanrm o bagainicg chip e eoncpoiae 2 beeer deal fooen forzign invesment lar 1ha
et coniEny

RLommiehibe, the seciriy of the host country 13 o paramonng impormnee. Even the
Cmivged States whia'ss in dhe forelront of ke propeasnl of the Jibersl Feory ol apenness 1o
Farsign invesanenl, does ail permil enlry oo fs marked oe Wil There is il Fxoa-Flods
Amendivenl i iha Cmeibas Trade Aot Uesder this leglelacion the presides iy prevent e
caliy of forciga invesmtment, which he considers 2o G a thieat o natlonl sscurity Trom
eretering the LLS, Thers i g repuiatiey girecore wiilda the U5 for revinwing mcoming
fpveaiment'

3 Principle of Fuir Sotlee of the Rule of (he Gane,

Tha foretgn Investars need o know what are the rules of the geme 1k s (b law
pleiddiing ke Foretpn prvestingml both elore ool allee naking commiltioeals toinesh A hosl
sonmlee- pnhnlty pubdlzhes pnphlets o hsudbosks contai g p-tnedate colieotlona ol
pelevind leplslations geverring foreipn Investioent, Such a handbook shoakl tmbode relevasd
consibizipml provisicns, oeaties in forcw, B Froedpn Invesimert Ly and s ek =tz in
wicoly sl bangaages suchas Bughsh. French, Spaniik znid Genvan Lanpigpe’

These guide backs md pamphleis shopld be available foom b Fereipn Investimenit
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