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ABSTRACT

The Nigerian Constitution and the Taxes and Levies (Approved List for Collection) Act have delineated the
taxes and levies collectible by each tier of government. However, despite the delineation, there appears
to be usurpation of the taxing powers of the local government by the state government. The resultant
effect of this is that the local government councils may not be able to meet up to expectation in the
provisions of the needs of the citizenry. The main objective of this paper, therefore, is to examine the
taxing powers of each tier of government with a view to determining the extent of the statutory powers
of the state government to control and regulate the taxing powers of the local government. The
methodology employed in this paper is library-based. it has been found that the state governments,
under the guise of exercising their constitutional powers, are usurping the functions of the local
government in the control and regulation of the taxing powers of the local government. The paper
recommended that the Constitution needs to be amended to ensure clear provisions empowering only
the local government councils to make bye-laws for the regulation and control of the matters specifically
within the taxes and levies collectible by the local government.

I. INTRODUCTION

In a bid to curb the dilemma and complexity in the determination of taxing powers of the three
tiers of government, the then Federal Military Government promulgated Decree No. 21 of 1998" which
delineated the taxing functions of each tier of government. Upon the enthronement of democratic
governance, the Decree became an Act of the National Assembly.’The Act is now embodied in Cap T2,
Laws of the Federation of Nigeria 2004 as Taxes and Levies (Approved List for Collection) Act.

The provisions of Part Ill of the Schedule to the Act are replica of the provisions of the Fourth Schedule
to the Constitution of the Federal Republic of Nigeria 1999 (as amended). Despite the delineation of the
taxing powers, however, the regulation and control of items listed in Part Il of the §chgdule to the Taxes
and Levies (Approved List for Collection) Act and the Fourth Schedule tc_: the Constitution of th.e_Federal
Republic of Nigeria 1999 (as amended) such as control and regullatuon of outdoor advertising and
hoarding, shops and kiosks; registration of births, deaths and mar.nages etc have been a. Fonceptual
discourse in a continuing legal controversy in the judicial interpretation of the re‘levant provisions of the
law. The resultant effect of this is what appears to be usurpation of the taxing powers of the local
government by the state government. The crucial issues to be resol\.lfed are: wh_ether the state
government has the power to enact any law to regulate and control the items listed in Part lll of the
Schedule to the Taxes and Levies (Approved List for Collection) Act and the Fourth Schedule to the
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within the-ir jurisdiction.” Section 7(1) of the Constitution guarantees the system of Local Government by
democralnFa!Lv elected local government councils and accordingly the government of every State must
ensure existence uf the local government council under a law which provides for the establishment,
structure, composition, finance and functions of such councils. Items 9 and 10 of Part II of the Seconé
Schedule to the same Constitution also empowers the House of Assembly of a state to make provisions
for the collection of any tax, fee or rate or for the administration of the law providing for such collection
by a local government council and shall also regulate the liability of persons to the tax, fee or rate in
such a matter as to ensure that such tax, fee or rate is not levied on the same person in respect of the
same liability by mare than one local government council. The implication of this is that the Constitution
empowers the state government to confer on a local government council powers to collect tax, fee or
rate or the administration of any law praviding for such and the avoidance of multiple taxation on the
same person in respect of the same liability.> A local government, therefore, cannot just assume its
taxing function as they are not self-executing. The House of Assembly of a state must pass a law
conferring those functions on the local gwemmer\t.lD With respect to revenue generation, therefore, it
is expected that the local government councils shall carry out their functions in strict adherence and
compliance with the relevant legislation as may be enacted by the State House of Assembly. When
required, the local government council shall approach the State House of Assembly to enact such laws
as may be required for the efficient and effective discharge of their functions

Flowing from the above, it is clear that the local government's powers under Section 7 and the
Faurth Schedule to the Constitution are limited to mere collection and administration of taxes and rates
as may be prescribed by the enabling State Law. Any exercise of power by @ local government in excess
of the enabling state’s law or the constitution may be declared ultra vires and therefor? null and void.

A holistic approach would reveal that the powers of the state government s limited to enacting
laws for the local government to contral, regulate and collect taxes and levies falling within (hedpurv;‘ew
of the Fourth Schedule ta the Construction and part IIl of the Schedule to the Taxes and Levies
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the issue before the court was whether the

delivering the leading judgment, as follows:

The question here is whether the State Government can make laws to regulate
those areas that are listed under paragraph I (k) (i) of the 4" Schedule to the
Constitution of the Federal Republic of Nigeria, 1999. 1 am of the firm view that
the State Government can. | therefore hold that the Lagos State Structures for
Signage and Advertisement Law, 2006, No. 9 is not inconsistent with Section
7(5) of the Constitution of the Federal Republic of Nigeria, 1939 read together
with paragraph | (k) (i) of the 4" Schedule to the same Constitution. Both the
State and Local Government in Lagos State have concurrent powers to legislate
on the functions enumerated under the 4" Schedule to The constitution of the

Federal Republic of Nigeria, 1999.%"
In Attorney-General of Cross River State & Anor v. Mathew Ojua, Esg,™ the plaintiff/ respondent,
a legal practitioner and property owner in Ikom, Cross River State of Nigeria, was served with
assessment notices for the payment of urban development tax, tenement rate, sanitation levy and
refuse collection charges in respect of his properties located in Ikom in 2005. By an originating
summons, he challenged the constitutionality of the Urban Development Tax Law, 2004 upon which the
assessment was predicated since he is paying similar taxes to the local government. He therefore sought
a declaration that by virtue of the Taxes and Levies [Approved List for Collection) Act, Cap. T2, Laws of
the Federation of Nigeria, 2004 and the doctrine of covering the field, the Cross River State Urban
Development Tax Law, 2004 is unconstitutional, illegal, null and void and of consequence whatsoever
and an order setting aside the assessment notices for the payment of urban de"e“’pme"‘:(:x‘ tlenemec;lt
ate, refuse collection charge and sanitation levy on his mropertis: The iria court BRMEERS Sms 0

111 AIFWLR (P 304 151

1 Adsertisemen: L. 2906

jshed pursuant to the |
trul and regulation of outée

wl hoan

e & Ors Q2011 (Sepraiat 1507

179



R ) . . P adid
j.m';'?i Ayo Babalola University Laut Journal, To1Not 20!
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In view of the fact that the cases of Knight Frank & Rutley Nigeria, ~ UAC Of N@Eﬂo FIC and
Attorney-General of Cross River Stote > border on the interpretation and applicability of either the
provisions of the Forth Schedule to the Constitution of the Federal Republic of Nigeria and the Taxes and
Levies (Approved List for Collection) Act, vis-a-vis the Constitutional and statutory functions and powers
of the local government to impose and collect taxes and levies, it is humbly submitted that the State
Government can only make law for the local government for the control and regulation of the items
enumerated in part Il of the Schedule to the Taxes and Levies (Approved List for Collection Act and the
Fourth Schedule to the Constitution. However, the state government cannot make such law(s) to
empower the state government or any of its agencies to asses, impose Of collect taxes and levies
specifically assigned to the local government councils under any guise. It suffices to conclude, therefore,
that any state law which purports to confer the power to assess, impose or collect taxes and levies on
the state government or any of its agencies in respect of those matters statutorily and constitutionally
assigned to the local government will be inconsistent with the Act of the National Assembly 33 and the
Constitution,” and therefore null, void and of no effect whatsoever to the extent of its inconsistency.

This position is supported by the view of the Supreme Court *in Knight Frank & Rutley Nigeria,
where Uwais CJN put the position succinctly thus:

It is clear from the provision of paragraph | (b) and (i) of the fourth schedule
read together with the provision of section 7 (5) of the Constitution that the
intendment of the Constitution is that only local government councils have the
power to asses and impose rates on privately owned property.”

Similarly, the court put the provisions of Section 7 (5) of the 1999 Constitution and the Taxes
and Levies (Approved List for Collection) Act into consideration in Attorney-General of Cross River State
& Anor V. Mathew Ojua, Esq’ and held unequivocally that:

This being the case, the Urban Development Tax Law, Cap U3, Laws of Cross
River State, 2004 is inconsistent with Section 4 (7); 7 (5) of the Constitution of
the Federal Republic of Nigeria, 1999 read along with paragraph D10 of the
Second Schedule and paragraph | (b) and (j} of the Fourth Schedule to the
Constitution of the Federal Republic of Nigeria, 1999. The State House of
Assembly cannot lawfully legislate and deprive any local government council
the function assigned to it under the Constitution by excising certain towns in
the state and giving the power to assess and collect rates on privately owned
houses to the state government for the purpose of promoting tourism in the
state.”

It is on the basis of the above that one tends to submit that the position of the Court of Appeal
in UAC of Nigeria Plc & Ors v. Attorney-General of Lagos State & Ors * cannot be right in its conclusion

v -General of Cross River State & Anor v Mathew Qjna. Exq. (2011) (Supra) at 169

That 1s the Taves and Levies (Approved List for Collectiony Act. Cap 12 kaws at tie Federation of Nigeria 2004,
= Parnculirh the Founth Schiedule to the Constitution of the Federal Republic ol Nigena 1999 (as amended)

1o Atterney General of Kano State (199%) T NWLR (Pr3s) L at 1y

avs Rover State v Maidhew O {2011) Supra, at 170






