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CHAPTER TWELVE

A FUNDAMENTAL HUMAN Rigyr, ,
ME;«:&T':‘E,:'};:'A?;SIS OF SHARIAH AND NIGERTA |4,
COM

Ahmad Hussein Folorunsho!

12.1 INTRODUCTION

- right that transcends cultural, religious
L hea!th_ls |ab?::§£?i22ta:ezl:2152?1tin% a universally che-rished value2 1t js
o geggraph(lec; in the core p’rinciples of human dignity, equality, and the Pur§uit
deeply |n?ra|nf om discrimination and suffering. The World Heglth Organ!zgt;on
?\gvﬁl(g;ede:gﬁe; mental health as a state of well-being in whl;:l':.fan lnﬁlv\l:jg;‘akl
[ ir abiliti with the normal stresses o ife, can we

riaogsfciivtgilra?\tglltgsl mcglr:e c: pceontribution to their commupity. This deﬂmpor
5nderscores'the nature of mental health, encompassing emotlor)al, psychc:é?glté;é
and social well-being. It also emphasizes that mental health Is not merely

absence of mental disorders or disabilities but a state of optimal well-being and
happiness.3

The global recognition of men

tal health as a fundamental human right has been -
enshrined in numeroys inte

rnational and regional instruments, such aiiotnhael
Universal Declaration of Human Rights (UDHR) of 1948, the Internad the
Covenant on Economic, Social and Cultural Rights (ICESCR) of 1966, an-,—hese
Convention on the Rights of Persons with Disabilities (CRPD) of 2006. | and
instruments affirm the right to the highest attainable standard of p hysﬁi right
mental health, emphasizing that €veryone is entitled to the enjoyment of thi
Without discyi

el . in these
: ional cnation.*However, while the principles enunciated In
Internationg| documents are univer:

- ~ation often
tak i sal, their interpretation and appllcattlg;] .
© shape within the UMque legal and cultural contexts of individual na

itment of Islami

s and
o in. Solicitor @
C Law, Faculty of Law, University of Ilorin, 50~ tion 9
¢ Supreme (g fNigeria, Chairman Muslim Lawyers' Associé
ate, Chapter. 08055

55835613 alhamaweeys01@qgmail.com r:
77193l M.S, Lasswe H.D, and Chen (’Z\\eL_@_——‘ 2
basic Policies of an in .

- o
ternaty L.C, Human rights and world public
DarabiF, ang Foster § onal law of huma,

o . . . essl 20 -' /;,d
N1 dignity, Oxford University Pr hors
- y . afr
;‘;Pém/-so,y staff, 2023,Menta/ Health and the Well-being of postgraduate rese jtur!
eji gt O "
/\’(9/]7('? ss.‘lt‘lraggg:fln;nd Z)e Internaflbna/ Coyenant on ECO”O/"’C 50673/ ‘;/gje nCC-CS &
Humanities,2023, . 31(2), Crookeq Path, Pertanika Journal of Sodial

CamScanner


https://v3.camscanner.com/user/download

r'

- U THASA FUNDAMENTAL HUMAN RIGHT
M
‘ serves as @ comprehensive legal and e
lsla"i‘és'ag over a billion Muslims worldwide. It is ctlheiacs:yfrrz:gﬁ:\kt:\hat s
g;e the Quran and theF _ I:ac?ttrl(h of. Prophet Muhammad (Pauﬁ)teali:\lngls
jurispﬂ’ ence, known as igh, further lntgrpr_ets and applies these fodndatlamc
- to address corr]plex Iggal and ethical issues, including matters relate?inal
nental health. In Islamic tradition, the.Qur’an contains verses that emphasiz tt:o
diarity and worth of all hlfman beings, irrespective of their mental hzalu(:
conditions: For instance, Quran verses such as And We have certainly honored
children of Adarr?® affirm the inherent dignity of every individual. Thi
nition of human dlgnlty forms the cornerstone of Islamic ethics and Ir;formS
the perspective of Islamic law on mental health as a fundamental human right ;

Within Islamic ethics and jurisprudence, mental health is not viewed in isolati
but i intertwined with the broader concepts of well-being, compa?silgzlagzg
: tice. Islamic teachings encourage believers to care for their mental heaith as
an integral part of their overall well-being.¢ The Prophet Muhammad (PBUH) is
reported to have said:" Your body has a right over you’; emphasizing the
importance of mental and physical health.This holistic approach underscores that
mental health is not & w.xury but a fundamental aspect of human existence.
Moreover, Islamic ethics advocate compassion and empathy towards individuals
facing mental health challenges. Islamic communities are urged to provide
emotional and social support to individuals facing mental health challenges,
recognizing the importance of a compassionate and inclusive society.”

Isamic law also provides legal protections for individuals with mental health
conditions. It prohibits discrimination based on mental health status and upholds
the right of individuals to seek medical treatment and therapy. Legal capacity is
generally maintained unless a person is deemed incapacitated due to their mental
condition, and even then, guardianship should be established through a fair and
just process. Privacy and confidentiality are integral pfinc_lples within Islamic

medical ethi i tal health care. This IS because medical
s, &3 eividos | health treatment without

confidentiality ensures that individuals can seek menta :
fear of their condition being disclosed without their consent. _Is|a$|c lljanvl\\fl earfaﬂ
emphasizes the right to dignity and humane treatment,sech01ng e
principles of mental health as a fundamental human right.

legal landscape that

ts a diverse and dynamic  system "

Nigeria, on the other hand, boas
[ y . . . 3
reflects the nation's rich cultural and historica dimensions. The 19

e ——

“Quran, 17:70 |
’e}':;izarinar?d& Re//‘gll'on and menéa/ hgc;/;hzgrgm the Muslim
men p. 279-290. , -
:\une & Re//'.‘?f;; :r?; f:é:g heg/th: The case of American MUsmS ——
2nd Health, 43, 2004, p.45-58. , | Rights of Peyehiatric PRCCT
JKhahl AL, The Isiamic Perspective of Ethical and Le9aI "o g6,
ournal of Tslamic Studies and Culture, 2019 vol. 7, No- & P
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Ahmad Hyss, ein ok,
Mshy
tomary laws, common | :
drawing from indigenous custor A AW princ
British colonialism, and a growing body of statutory lav?c'ple,s
shapes the Nigerian perspective on mental hea ;'shus

Nigeria is plural,
inherited from

ic of legal sources > the INIC
E?\Zaa';:;t;ghuman right. Within this legal framework, mental heajt,
emerged as a critical area of concern and regulation. Nigeria, like many countriess

rance of mental health in the well-being of its citizeng The

- icy-'of Nigeria, developed in 1991, und
tional Mental Health Policy-'of Nigeria, , underscores
Ejmmitment to addressing mental health challenges and promoting the fightsllef

individuals with mental health conditions.’

recognizes the impo

Nigerian legislation also reflects the global commitment to mental health as ,
tundamental human right. The 1999 Constitution of Nigeria enshrines the right to
dignity and prohibits discrimination. These constitutional provisions form the
bedrock upon which mental health protections are built within Nigerian law,
Nigeria has taken significant steps to codify and regulate mental health within its
legal framework. The National Mental Health Act of 2021 represents a milestone
in the recognition of mental health as a fundamental human right in Nigeria. This
legislation not only reaffirms the right to dignity, privacy, and non-discrimination
but also establishes a framework for the provision of mental health services,
protection from abuse, and the promotion of community-based care.The
objectives of the Mental Health Act of 2021 encompass a coherent and unified
response to mental health services, the promotion and protection of human rights,
the enhancement of the quality of life through access to integrated care, and the
promotion of recovery, rehabilitation, and community-based approaches.

This comparative analysis seeks to shed light on the recognition and protection of
mental health as a fundamental human right under Nigerian law and Islamic law.
By juxtaposing these distinct legal systems, it is desired to discern commonalitiés;
disparities, and potential areas of synergy in addressing the mental health neec®
of individuals. Additionally, this exploration will contribute to the broader
conversation about the universality of mental health rights and the adaptability o
legal systems to diverse sociocultural contexts

12.2 MENTAL HEALTH IN CONCEPT
According to the World Health Orqanizat s a state o
Pk ganization (WHO), mental health /5 2 Stevx,
;Zg;tggl;'ﬁ/ bf”’g that enables people to cofae wit)h the stresses of e, rea/g‘f
health e 165, Iearmn well.and work well, and contripute to their community jmi{‘e&
ot ;ncomtg?sses beyond the mere absence of mental disorders or dis2 -
ptimal mental well-being involves not only addressing existing con itions

® Funk M, Drew N, and Knap
. / P M, ¢, Jou
public mental health, 2012, 11(4), pﬁ;ggtile gea/th, poverty and developmen e
A | hea

10World Health Organization
all, 2022. 9 » World mental health report: transforming menta

nal of
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wenTAL HEAL 14 AS A FUNDAMENTAL HUMAN RIGHT
‘ i liness and promoti
<o nurturin coqtmpous we P 0 heppiness " The
:l,;derSCOFES the SOQt"llﬂcanCG' of safeguarding and reinstating menw\’z:acl)u:um |
an individual basis and within the broader context of communities and S:xlety

as 3 \Vm‘e'n

eria, the most populous country in Africa with a diverse
:ﬁ?on, faces signiﬁ'ca_mt 'me.nFal health challenges. Reoerg? p:alzioirr\];;ot\;er;(;(:
appmximately 20 ml!llon ||:\d|_\/|duals in Nigeria have experienced mental health
iscues at some point in their lives. Unfortunately, only a small proportion of those
currently dealing with mental health problems receive effective treatment.??
Despite the substantial population and the considerable social impact of mental
disorders, mental health resources aré limited and primarily concentrated in urban
areas. In fact, there is an alarming scarcity of mental health professionals in

Nigeria, with roughly oné psychiatrist for every million citizens, a situation mirrored
in many other African countries.l“

The World Health Organization (WHO) has reported that only half of the countries
in the African region have established mental health policies,'and approximately
79.5% of these nations possess mental health legislation (in contrast to 91.8% in
Europe). Notably, only about 30% of these mental health laws were enacted after
1990, with some dating back to the colonial era in the early 1900s.

rcent of Nigeria's population experiencing a mental
als receive the necessary treatment.*® This
troubling gap in mental healthcare can be attributed to various factors, including
widespread misconceptions about mental illness and the inadequate allocation of
resources to mental health services in Nigeria. A survey conducted by EpiAFRIC
and the African Polling Institute (API) revealed that a significant number of
respondents held erroneous beliefs regarding mental health conditions,
associating them with behaviors such as running naked (70%) or talking to oneself
(63%). Furthermore, a substantial portion of respondents expressed a reluctance

Despite approximately 20 pe
dgisorder, only few of those individu

pramot/‘an, public Health

“Herrman H, and Jané-Llopis E, The status of mental health

f’;eviews, 2012, 34,p.1-21.

:I\I’Jggngealth Organization, World mental he

all, . :

’?Gureje 0, Lasebikan V.0, Kola L, Lifetime and 12-month prevalence of menta/ dxsozrders

in the Nigerian Survey of Mental Health and ell-Being, British Journal of Psychiatry,=EE:

188, p. 465-471, .\ in Africa: prospects 3
Ogunlesi A.0, Ogunwale A, De-Wet p, Forensic psychialry in Africa: F

fsf;i//enges, African Journal of Psychiatry, 2012: 23

91_c;"ak'“YOV-O, The law and psychiatry i1 Africa, Africa  psychiatry i

oot 8. See also, Ogunlesi A.O, ogunwale A, =57 -’ 20 15, 3-7

16] spects and challenges, African journal of psychiatry, 2(_11 1 ,/v,

reup eloko 0, and Leana U, Barriers (0 mental healtl 'se/v/ceS : If 0
9ion of Nigeria: service 1'15 ers’ pers jves, Pan African Medica

alth report: transforming mental health for

chiatry, 1977, 3:
in Amca:
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s suffering from mental health diso"dErsd

to essocate KA indwidualty (69%)." ey

concerns about personal safe
influence the trealsment and Percep,
lenges. within society. A dishearten, g

, ch shed light on the disturbing'conditions fa !
e fﬂ”?ﬁi&.ﬁ'ﬂf l\:‘v a:raditional healing centers, religious rengpj, !
?;ﬁfl‘.?el and psychiatric hospitals in Nigeria. These ";d"’t':“a's eg.d““*d inhu
treatmeat, including chaining, f sl asise ANEED I Procedur
and appalling living conditions.!

12.3 MENTAL HEALTH ASA FUNDAMENTAL HUMAN RIGHT

. . Iy
These misconceptions deep
individuals with mental health chal

i re the species of rights that can be said to be in every humy
‘;:ir:ga.nT;:gctasr: regardedp25 inalienable and immutable; hence, sufp rights canng;
be taken away from any person without the a_ffront to justice.”® Fundamenty |
Human Right is a right that stands above the ordinary laws of the land and whi¢ |
is antecedent to the political society itself.?

Mental health is an intrinsic component of human well-being and is inextricably
linked to the broader concept of human rights.! The recognition of mental health
as a fundamental human right is a significant development in global jurisprydence
Mental health as a fundamental human right encompasses the recognition thét |
every individual has the inherent right to enjoy the highest attainable standard o
mental health.2 It extends beyond the absence of mental illness and includes
promotion of psychological well-being, the prevention of mental health conditiont
and the provision of appropriate care and support for those affected. The conceft
of mental health as a human right underscores the dignity and worth of eveft
person, irrespective of their mental health status, and emphasizes that M0 of¢
should be subject to discrimination o violations of their mental health rights

The recognition of mental he
several reasons. To start with
equality. Mental health rights

el fO
al_th as a fundamental human right 1S prQtt5|and
, it reinforces the principles of human dig™
ensure that individuals are treated with resP®

VEDIAFRIC, African Polli : 20).
Libid olling Institute, Mental Health in Nigeria Survey (January 20
“Falana F, Fundamenta/ ; 03
£ ' tal L . ina COM
Limited, Lagos 201 3) 1nghts enforcement jn Nigeria, (Legaltext publishing

' P. 1,

“Chief (Mrs.) Olufumi A
y milayoR, g i ager?
gllggé)g LN WLR (P, 6) 22y1 atagSZ%,-nzg(l)(Ut’&OfS vs. Attorney General of the & ;
L, a .

across life's dr:;jmgynasn Cana' d.F acllitating optimal motivation and psychologi@
257mukler G, Daw é’ and é:aar:l psycmloQWPSYChOlOglecanadlenn8,2008 1 49(1 bﬂp .
rlghts of persons with d/'sab///'t/eard F\ Mental health law and the UN Converls ', 57¢ )'
P-245-252. % International journal of law and psychiatry:

ny

3,

/-
14
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MENTAL HEAL 11 AS A FUNDAMEN TAL HUMAN RIGHT

anity, free from discrimination based on their mental health a
gggzﬁonty'it underscores the holistic nature of health, acknowledging :ltwgttu;entlaq
well-being s as ess_entual as physical health.”* Furthermore, it aligns with
international human rlght:s standards, sych as the Universal Declaration of Human
Rights and the Convention on the nghts of Persons with Disabilities, which
recognize the right to health and the right to be free from torture or inhuman
treatment, both of which are relevant to mental health.

12.4 NIGERIA LEGAL FRAMEWORK FOR MENTAL HEALTH

In Nigeria, every citizen unarguably has a right that is entrenched in the
constitution and protected by law.?* The entrenchment gives individuals the right
and privilege to enforce it when it is been violated, one of these rights is mental
health though not expressly stated. Everyone has the right to mental health; it
relates not only to right to obtain a certain standard of health and healthcare but
also state obligation to ensure certain standard of public health in the community
generally. .

Chapter IV of the Nigeria's Constitution establishes an array of fundamental rights
that inherently encompass mental health, particularly Section 34, which
guarantees the right to human dignity, prohibiting torture, inhuman, or degrading
treatment.  In corroborating this constitutional foundation, Nigeria has
implemented specific legislation, most recently the National Mental Health Act of
2021. This legislation not only serves as a dedicated legal framework for mental
health but also serves as an embodiment of the state's commitment to protecting
mental health and the rights of individuals with mental disorders. It emphasizes
the imperative of access to appropriate care, the prevention of discrimination, and
the establishment of mental health facilities.

Historically, the Lunacy Ordinance enacted in 1916, which preceded the Lunacy
Act of 1958, was Nigeria’s first mental health legislation. Recently, the Nigeria
Government under the presidency of Muhammadu Buhari signed into law Nigeria’s
first Mental Health Bill, the National Mental Health Act, 2021.The Act is a
significant step forward for mental health in Nigeria as it seeks to promote and
protect the lives of people suffering from mental illnesses while also addressing
and correcting the flaws in the Lunacy Act. It also emphasizes the government’s
commitment to closing Nigeria’s massive mental health care gap and eventually,
achieving Universal Health Coverage. Section 1 expressly provide for the Act’s
objective thus; the objectives of this Act are to

® Bums JK, Mental health and inequity: A human rights approach to inequality,

discrimination and mental disability, In Health and human rights In changing world,

2013, p, 449-44,

25lbit‘,'

ReJ ohnson, 1, and Salau .0, Human Rights and Governance in Nigeria,
search Review, 2019, 13(1), pp.14-25.

191
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]

' ed res
a)  provide direction for a coherent, rational and unifi ponse to

' services in Nigeria ;
b) ?;mﬂeﬂrﬂegﬂgfta&he fundamental human rights and freedom of

persons With mental health conditions and ensure that the rights g,

c) gﬁzﬁgt?dbéuer quality of life through access to an integrated, we|

planned, effectively organized and efficiently delivered mental health care

’

ices in Nigeria ; : -

d) ;?:)vr:\cgseI?hglign?&er’nentation of approved national minimum standards for

h services in Nigeria ; -

mrirr\rt:)wea:acovery from menéal health conditions and ' ?nha'nce

®) ‘r)ehabilitation and integration of persons with mental health conditions into
the community ; _ N

f) facilitate the adc')ption of a community-based approach to the provision of
mental health care services ; and . . S

Q) facilitate the coordination of mental health services delivery in Nigeria

Additionally, sections 12-23 of the Act provide for various fundamental rights to

be enjoyed by persons with mental health which are inalienable on the ground of |
mental health condition. Such rights include;

12.4.1.1 Equality and Non-Discrimination:

The provision explicitly states that persons in need of mental and substance abuse
serviq_es, regardless of the cause, nature, or degree of their mental health
conditions, shall have the same fundamental rights as their fellow citizens. TS
fundamental principle enshrines equality before the law and prohibis

discrimination based on mental health stat - ; Tl
i us. I dividua
with mental health conditions are en t reinforces the idea that In

e © titled to the same human rights as any other

(é::;zteme?\{aﬁmzh?tﬁzfng equality and non-discrimination, this prog\]/ision recognizes

chould ror b 2h s an integral aspect of human dignity and that indid-?*
gmatized or marginalized based on their mental health.

12.4.1.2 Rj :

ghts of Persons with Mental Health Conditions:?’
This subsection deli
health conditions neates a comprehensiy

I
. e set of rights that with ment?
are entitled g at persons - 2
fundamental human righ i Nige:io'- further emphasizing mental health &
I.  Access to Services; -

\ Individy i
right to access medical, social allsn\cllv ‘Itt?g rTe
M a

he

. “ave t !
ntal health conditions Nav® e
services.?® This underscore”
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ENTAL HEALTH AS A FUNDAMENTAL HUMAN RIGHT
Mi

importance of providing comprehensive care and support to address their
mental health needs.

i. Protection from Abuse and Exploitation: Persons with mental health
conditions are entitled to protection from physical and mental abuse,
exploitation, forced labor, violence, torture, cruel, inhuman, or degrading
treatment or punishment, including practices like chaining. This right is
fundamental in preventing the mistreatment and violation of the dignity of
individuals with mental health conditions. -

iii. Participation in Activities: Individuals with mental health conditions
have the right to engage in educational activities or vocational training, as
well as leisure and recreational activities. This recognizes their capacity for
personal development and social integration.

iv. Well-Being: The provision affirms the right of persons with mental health
conditions to take part in activities that promote their social, physical,
mental, and emotional well-being. This highlights the holistic nature of
mental health and the importance of addressing all aspects of an
individual's well-being.

v. Dignified Treatment: Persons with mental health conditions are entitled
to humane and dignified treatment at all times, with respect to their
personal dignity and privacy. This emphasizes the need for respectful and
compassionate care that upholds their dignity.

vi. Freedom of Expression and Information: Individuals with mental
health conditions have the right to freedom of expression and opinion and
access to information. This ensures that their voices are heard and that
they have access to information relevant to their mental health.

vii. Care, Assistance, and Protection: This provision acknowledges the role
of family, legal representatives, careers, and the government in providing

reasonable care, assistance, and protection to persons with mental health
conditions, It underscores the collective responsibility to support and
protect individuals with mental health conditions.

124.3 Reporting of Abuse: The final subsection reinforces the duty of any
Person who witnesses any form of abuse against a person with a mentgl health
condition to report the incident immediately to the police. This provisaop is critical
In ensuring accountability and protecting the rights of individuals with mental
health conditions from any form of abuse or mistreatment.

Other rights provided for in the Act include; Employment rights, Housing, Right to
Mental health services, Right to quality and standard treatment, Right to appoint
legal representatives, Right to participate in treatment planning, Right to privacy

and dignity, Right of access to information, Right to confidentiality, Right to legal
répresentation,29

g —
"See sections 13 — 27 of the National Mental Health Act, 2021.
193
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e National Mental Health Act 2021, cojje
ealth as a fundamental human right |

lity, non-discrimination, and respect for the ;
country. They emphasize equivittyr{ mental health conditions. By upholding t%:itsz

ividuals
and autonomy of individ its commitment to creating a society where Menty

i Nigeria demonstrates : .
ggltstﬁ islgan integral part of human rights, and where individuals with Menty
ted with fairness, respect, and compassion, ensuring

health conditions are trea :
their full participation in society.

IVely

These rights, as provided for in th o
he

reinforce the recognition of mental h

12.5 ISLAMIC LEGAL FRAMEWORK

Mental health in Islam is recognized as an integrallcpmpongnt of an individual's
psychosocial functioning, productivity and interactivity during thglr <_1ay to day
lives, no less important than physical health. As such, mental stablhty is essential
for ensuring optimal health and well-being, and necessary for a Muslim person to
sustain his or her religious and spiritual obligations and exert primary
responsibilities as a meaningful member of the wider community.*It is the duty
of the Muslim individual to safeguard the mental health and a duty of the Muslim
community at larger to ensure that every individual enjoy an inviolable mental
health care without discrimination. The protection of mental health is
consequential to Islam and therefore provided for as one of the objectives of
Islamic law otherwise referred to as Maqasidas-Shari‘ah.

Magqasid as-Shari'ah provides a comprehensive framework for understanding the
ethical and legal principles of Islam. It offers a lens through which one can
examine how mental health is addressed as a fundamental human right within the
context of Islamic jurisprudence. Muslim scholars categorized Maqasidas-Shari’ah
into three, namely: necessities (al-Daruriyat), Complement (al-Hajiyat), apd
embellishments (at-Tahsiniyat). Necessities (al-Daruriyat) are the most essentia
anccji fundamental elements in life that cannot be omitted. They include religion
I(D? e;g;c.)' "f; (an-Nafs), mental (al-'Aql), progeny (an-Nasb), and wealth (al-mal)
o Ing these elements is of utmost importance. Three of these objectives ar
connected with the right to mental health, they are:

12.5.1Preservation of Life (Hifz al-Nafs);

On_e of the Primary objectives of

. H/ . . N W s §
This principle underscores the sa Shari‘ah is the preservation of life (Hifz @l Naf gt

It. The preservati nctity of human life and the imperative to P
of life itself, Ment';"”h‘;f.,,';‘hegﬁa' well-being is intrinsically linked th the preservati’’
harm or suicide, makin .tl§0rders can have severe consequences, including Sbof
Preserving life, 9 L Imperative to address mental health as @ M

ami ; Pective of o ot
Mic Studies ang Culture, Zg ;g/cil/of,;d ll\.legc;/ Apty o Avorios i
¢4 N0 2, p. 80-96.
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FUNDAMENTAL HUMAN RIGHT

Prese.—vation of Religion (Hifz ad-Din);

| objective of Shari‘ah is the preservation o '
Anotmlar Cg:ﬁ; cari signiﬂ.cgntly im_pac_t an individual's afbirl?&gf: griei:fst'ad-oin?'
Menta and fulfil their religious obhganons. Mental health conditions ma'cf,- e

e abilty to pray, fast, or engage in acts of worship. In this context, ad’gr;;?,?t
0 o health becomes essential to safeguard an individual's right to practice thei?
rn;gion without impediments.

1253 preservation of Intellect (Hifz al-Aql):

The preservation of intel_lect (Hifz aI-AgI) is a fundamental objective of Shari‘ah.
vental health is closely intertwined with cognitive functioning and the ability to
nake sound decisions. Mental health conditions can impair one's cognitive
ahilties, affecting their capacity to exercise rational judgment. Recognizing mental
health as a fundamental human right aligns with the preservation of intellect,
ensuring that individuals have the necessary mental capacity to make informed

choices.

Muslims are forbidden to harm their mental health. Smoking cigarettes are
considered one type of addiction and causes a number of health problems that
may lead to mental illness, heart disease, emphysema, oral cancer, stroke, etc.,
and finally death as well as the risk to others, which is known as passive smoking.*
The Quran, does not specifically prohibit smoking, but gives behavioural
Qudance. Allah says, ...make not your own hands contribute to your
Gestruction...,2...nor  kill  yourselves...**Prophet Muhammad said that
Whomsoever drinks poison, thereby killing himself, will sip this poison forever
and ever in the fire of Hell,”

A'F‘Jholism is not a huge mental health problem among Muslims in comparison
With Western society as Islam prohibits alcohol and substance use among

“sims. There are two main features of Islamic preventions:

& Islam st : ; t the end. There is N0
\ stops the wrong doing from its roots and not at t \
SPeciic age for drinking, or safe drugs to get high. As in Westem counies

: _ store but get
- gtSthof the teenage alcoholics do not buy the alcohol from tht’; £ rall Musiim

ome. Islam prohibits drinking completely (total abStNENcE” ki d e to
T3 age and sex, It is the reasgon why the West finds it a difficult Issue

: double
"aNage the problems of drugs and alcohol, because it has made
Standards.

M
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ollowing the path, which may leaq ,

b. Islam prevents m::g‘;rg?\gtfonly promiscuous sex is prohlbited, bUtrué:M

alcohol intake-s freely Is also prohibited, obscenity and pornograpy, s a,f

mixing of sexe drinking of alcohol, or to come in contact with alchy Of o
prohibited. Thech as making, selling, keeping them, or €ven growing

?the:‘ :P;Q‘t: ;lljrpose of selling it to winery for making wine is Prohibiteq

or :

ng wine and gambling, e > &

‘ j "They ask you concerning wine and ge 9. " Say: +

nt;inm;;\;ge |r;$(£2;;:?,5m a/}; d some profit, for men, but sin is greater t/;a,,t,g
m /

84 ieve! Approach not prayers, with a mind pef,
pm';t ‘ (c)azognzvgrgtgsz’eav/i t/fa[;pyou say”»'"0 you yvha believel Intoxfcg?;
unz yg;bling (dedication of) stones, and (diwnat/an_s by) arrows, are g
z,l:or%nation c;f Satan's handiwork: Avoid such (abomination) that yoy my
prosper”3"Satan's plan is to sow enmity and hatred among you
intoxicants and gambling, and to hinder yau,fram the remembrance qf f4/'/:a/;
and from prayer. Will you not then give up”*Prophet M.ohamme”d3 8s:::ud. 0]
that which intoxicates in a large amount, a small amount is haram 8 "Khamy
(intoxicants) is the mother of all evils”°

It is noteworthy to mention that Muslim communities were the trarlblazers i
establishing a framework for mental health care. During the early Islamic e,
there was a pioneering approach to mental health and psychlat_"Y- Th? I?'am'i
world saw the establishment of the first psychiatric hospitals, marking a significan
milestone in the history of mental health care.*® These hospitals were foundegelg
Arabic countries, including Baghdad in 705 A.D. (during the caliphate of El Wl
ibn Abdel Malek), Cairo in 800 A.D., and Damascus in 1270 A.D. Prominent figu 9)5
In Arabic medicine, such as Razis (860-932 A.D.) and Avicennas (980'103”.\,'[)'5
made substantial contributions with authoritative works like the 'Kitab al-Hawi'a"
the ‘Al-Qanun fi al-tibb,” which were comprehensive multi-volume medical textgc'
They actively combated superstition and embraced the principles of Hippocr
organic psychiatry

. while applying psychological therapeutic methods.*
Muslim scholars have Played a significant ro(-I; 4
psychology. Their co

ntributions have bee
as child development, social )

: : : including
e in advancing various fields, inc

; u
Particularly noteworthy in areasnsitive
Psychology, psychotherapy, and €%

*Qur'an 4:43
*Qur'an 2:219
*Quran 5:93
¥ibid
*Ahmad, Abu-Daud and AlTirrniz|

32Reported in Bukhari

““Mohit A, Menta/ health and ps ; ¥
Mediterranean Health Journg,yzcg(l)i”y ade Hddle East; Historical developme” E

ast

&
' | P 7(3):336_ and \UU'.
F.AEvidence for the existence of sch/zophrg:; S/ee also, Youssef H.A, ol st
Psychiatry. 1996, 7(25):55-62. 1 medieval Islamic o
“Tzeferakos G.A, and Douzenis, A | =

, . sl : E]s‘
overview. Annals of general psychiatry,2017iir2' m?néal health and law: ¢
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H
mong these scholars, Abu Zaid Al-Balk

hi, a
nds out as he was the first to distinguisr'\ besxele:;é:rgosgnltlvz
S an

JOSeph WOIpe'S Concept

Vil

chologY: A

psY sta .
ggzgyén d introduced a treatment approach similar to

f eciprocal inhibition. Another early psychologist, Ab
0

; U Bakr Moh
ariya Al-Raz (commonly known as Rhazes), was a strong a?i?orzgti IP :
chotherapy and possessed expertise in addressing psychologi Cglr

psY .~ and organic disorders.2 Additi '
somatic, and org lers. itionally, Ibn Sina, a renown '
phv?ga"' made significant contributions with his 14-vo|umé masterpizdcelerI;E

canon of Medicine," which remained influential in the Western world for seven
e 3
oenturles-"

To comprehensively explore mental health as a fundamental human right under
slamic law, the following key aspects are further considered:

1, Recognition of Human Dignity:

Islamic law recognizes the inherent dignity of every individual, regardless of their
mental health condition. The Qur‘an emphasizes that all human beings are
honored creations of Allah* and that human life is sacred.* This recognition of
human dignity extends to individuals with mental health conditions, underscoring
their right to be treated with respect and compassion.*

2. Right to Health and Well-Being:

Islamic law places a strong emphasis on preserving and promoting human health
and well-being. The Prophet Muhammad (PBUH) is reported to have said, YOLllf'
body has a right over you, highlighting the importance of taking care of one's
physical and mental health. Mental health is considered an integral part of overall

wel-being, and individuals have a right to seek treatment and support for mental
health conditions,+”

\

¢ nsion
Mo tors. European pansr
ang /;“ansen W, Introduction. In: Mommsen WJ, De Moor J4 edjtors. 4 20th century Affica

and Ag e anOUnter of European and Indi_c]enou45 Law in 19th an

Mamaner 2N4oN: Bloomsbury Academic; 1992. p- sl Sy
mic.a haB.z, Uﬂderstanc?/{ng legal p/l/ra//'sm: past to present, Jocal to gl

“ Quran - 2008;30:375-411.

% u“r,an 17:70
s, N 5:3 | 45(45-
joethics, 2014,
4én Mo R, , ohts, Handbook of globa bioet
3 ). man dignity and human rights, ~ctive, Islamic
\ EKBder an Islamic per e

COnom-,? « Human well.being, morality and the economy:
Udies, 2021, 28(2), pp.102-123.
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3 Equality and Non-Discrimination:

. . omote equality among all individuals, regardless of ,
Lsrlsrgél t:ra rc:;r:gl :t;ilities. Th?e Quran states th.at no one shoulc_j ridigule orf m Kl
others,* emphasizing the importance of treating everyone with Kindnegs
faimess. This principle extends to mdnwdqals Wlth' men_tal health con
ensuring that they are not discriminated against or stigmatized.

and
ditiOns,

Mental health as a fundamental human right under Is_lamic law is firmly rooteg 0
the recognition of human dignity, equality, compassion, and the right to heyy
and well-being. Islamic principles emphasize the lmpo@nce of treating individugl
with mental health conditions with respect, providing them with access ,
treatment and support, and ensuring their full participation in society, Thes
principles align with broader international human rights standards and refleg
Islam's commitment to safeguarding the rights and well-being of all individuals
including those with mental health conditions.

12,6 COMMONALITYAND DISPARITY

12.6.1 Similarities:

Both Islamic law and Nigerian law emphasize the importance of recognizing the
inherent dignity of every individual, including those with mental health conditions.
They both prohibit discrimination based on mental health status, ensuring that
individuals with mental health conditions are treated with respect and have the
same fundamental rights as others. Additionally, both legal frameworks
acknowledge the right of individuals, including those with mental healt
conditions, to seek mgdical treatment and therapy. They uphold the principles of
g:nva_cy and confidentiality in healthcare, including mental health care, and ensuré
at individuals with mental health conditions are not subjected to unjust leg2

proceedings, protecting thei : .
Nigerian law e'r)!coura g their legal rights. Furthermore, both Islamic law "

i, 4y _ ge communities to show ' ide support 10
individuals facin compassion and provide SUt
well-being, g mental health challenges, promoting their social inclusion and

T e —

"Quran 49:11
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12.6.2 Differences

one key difference Iiesf in the cultural and religious context. Islamic law is
influenced by Islamic beliefs and values, which have a unique cultural and religious
context, while Nigerian law is a secular legal system that may not have the same
religious or cultural underpinnings. Additionally, the sources of law differ; Islamic
law is primarily derived from the Quran, Hadith, and scholarly interpretations
whereas Nigerian law is based on a combi '

N a combination of customary law, common law,
and statutory law. Another distinction pertains to the mental health care

framework, where Islamic law may involve elements of spiritual healing and
counseling within mental health care, while Nigerian law typically follows Western
medical and psychiatric models. In terms of legal structure, Islamic law does not
have a centralized legal structure like a constitution and often relies on religious
scholars and jurisprudence, whereas Nigerian law operates within a constitutional
framework with specific statutes and regulations governing mental health. Finally,
there is a variation in institutional arrangements, as Islamic law does not prescribe
specific institutional arrangements for mental health care but emphasizes
community and family support, while Nigerian law includes provisions for the
establishment of mental health institutions and regulatory bodies to oversee
mental health care services. These differences reflect the diverse approaches to

addressing mental health as a fundamental human right in Islamic and Nigerian
legal systems.

12.7 CONCLUSION

The exploration of mental health as a fundamental human right under Islamic law
and Nigerian law has revealed significant commonalities and differences. Both
legal frameworks share a commitment to upholding the inherent dignity of every
individual, prohibiting discrimination, and recognizing the right to seek_trgaFment
while emphasizing privacy, legal protections, and social support for individuals
With mental health conditions. These shared principles underscore the universal
importance of safeguarding mental health as a fundamental human right.

However, key distinctions emerge in the cultural and religious contexts, 'soqrcesl
of law, mental health care frameworks, legal structures, and mstrtyt_uona
arrangements, Islamic law draws on Islamic beliefs and va'!“.as’ emph?SIZIne?nz
olistic approach to mental health that may include spmtu.al_hea |nsc_:€;3 s
©mmunity support. In contrast, Nigerian law operates Wlth;tnh acare and
framework, following Western medical models of mental hea

*Mploying specific legal structures and regulatory institutions.

i i the
ately aspire to ach:evm_e‘
h rzental health conditions
are, and granted the
ess of mental

Despite these differences, both legal systems ultim
%3me fundamental goal: ensuring that individuals wit
o€ treated with respect, provided with appropriate care =7
OPPortunity to lead fulfilling lives. As societies evolve and aw
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. . . h
gtégth ISSUEs grows, it is essential to continue the dialogue an \
een legal systems, recognizing the universal nature of mentg| health

as 3

fundamental human ri '
undz ght and working together to promote the wellk..
Individuals, regardless of their mental health status. ellbeing of q

d C0||aborat| on
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