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CUSTODlAL TORTURE: A NAKED VIOLATION AND DEGRADATION OF THE FGIGHT TO 4

* HUMAN DIGNITY RS

_INTRODUCTION
rhe very idea of a human being in custody other than for protection and nurturing i§ an anathema to

human existence. The word custody implies guardianship and protective care. Even when applled'
lo‘indicate arrest or incarceration, it does not carry any sinister symptoms of v1olence during -

custody, No civilized law postulates custodial cruelty - an inhuman frait springs out of a perverse

‘desire to cause suffering when there is no possibility of any retaliation; a senseless exhlbltlon of i
‘superiority and physical power over the one who is overpowered or a collective wrath of hypocrrtrcal

thinking.

Those who are endowed in our’law to carry the burden of -enforcing.our laws, such as the pollce

i have the responsibility to carry such burden with: care and in trust for the citizenry.: They must'not
 getintoxicated by the enormous powers made available to them by the law for its own cause and in
i.the benefit of the citizens, to molest harass intimidate and cage the' mnocent cmzens they are
meant to protect.’ i , T V8 B

3

ﬂns article is prompted by the attitude of the Law enforcement agents such: as the pollce the
: Nahonal Drug Law Enforcement Agency (NDLEA), Nigerian Customs; Economic and- ‘Financial
| Cime Commission (EFCC), Independent Corrupt Practices Commission (ICPC), Intelligent Bureau,
: Costal Guard, State Security Service (SSS) etc ‘and how they deal with suspects in their.custody
;'whlch 10 a large extent destroy individual dignity. However, custodial torture is not restricted to- the
+law enforcement agents alone. The, locking of a widow out of her matrimonial home 'has been held

3 te be dlscnmrnatory and amounts to inhuman and degrading treatmen. 2 ltisa sacred responsrbllrty _

';oi the state to ensure that there is no infringement of the indefeasible rights of a: cltlzen to life and
‘luman dignity while citizen is in custody whether of the polrce net or prison custody No doubt that
~fizen may be rncarcerated for crlmrnal oﬁence under the law?® - IR A TE BT

Ngena recognrzed it, hence, human drgntty commands State/National attention more agalnst lts
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the Supreme Court Per ESO stated thai “It seems to me faitly obvious that the Enforcement of the Right not to
lonured 'or be subject to in human or degradmg treatment under the provision of Section 19(1) by means ‘of
Sation 32 contemplated torture or |nhuman treatment ansmg from criminal process. it does not envrsage ordlnary

sing civil wrong.
is because the right to human drgnrty and liberty is among the foremnost iundamentale of human rights: see

Junal of Law and Religion, 209

S e it Y

i Iatron by Law enforcement agents.’ Being a human being is something fortunate and. one. rs ‘
EL: / awo ded with a dignity tnfused in the human system that must revolt against its non recognltron ln -

for example the case of Ransome - Kuti v. Atiomey General Federation (2001) F. W.LR (pt 80) 1637 at 1697 :

i, A S “‘Hurnan Rights, The West and Istamic Law A Case for Drchotomy (2004 - 2006) 3 AI-Maslaha:‘
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any form by reflex actlon ‘This ethereal gift is zealously guarded by all w1th|n and most wantonly
disregarded by most.

Custodial violence, perhaps one of the worst crimes in a civilized society is a matter of concern forg: -
many reasons. Custodial violence, including torture and death in the lock-ups, strike heavy blow al'

the rule of law which demands that the powers of the executive should not only be derived from law
but also that they should.be limited by law®. The law of arrest is one that balances individual rights
liberties and privileges on the one hand and individual duties, obligations and responsibilities on the; T,
other. It weighs and balances the rights, liberties and privileges of a single individual and those dr 'mi
individuals collectively. It emphasizes on what is wanted and where to put emphasis, the criminal o an
society, the law violator or the law abider. Transparency of actlon and accountability are two ‘an
possible safeguards to prevent any abuse of power to arrest a citizen®.

To
The primary duty of those in uniform is to uphold law and order and protect the citizen. If membet I)t
of the police force resort to illegal abduction and assassination, if other members of that police ford: as’
do not record and investigate complaints in this behalf for long periods of time, if those who ha-: cor
been abducted are found to have been unlawfully detained in police stations in the state concerné inc
prior to their probable assassination, the case is not one of errant behavior by a few members ¢yl
that police force, it betrays scant respect for life and liberly of innocent citizens and becomes i’ the
matter of grave concern’. This article intends to discuss the conceptual appraisal of torture an:whj
human dignity, international prohibition of torture, liability of the police, prison officials or state for LU} hav‘
injury sustained by the detained person while in custody, the right to medical care of the detame ; :5

person as well as the compensation of the detained person whose nghts are trampled or trampe. The

upon in the cause of detention. : j'} thel

; play

fi. DEFINITION AND MEANING OF TORTURE - ped{

S pote

The concept, “torture” as a term means the infliction of intense pain to the body or mind, to pun|§‘- ‘
to extract a confession or information, or to obtain sadistic pleasure. A person or suspect who

detained by law enforcement’agents is a person whose freedom is directly controlled or limitet
- Essentially, torture is a deliberate infliction of pain (physical or mental) for a purpose desired byiE

0

perpetrator To the victim of torture, it results in the violation of the dignity inherent in his humanif: " - EV,
It is an instrument to implore the will of the strong over the weak by suffering and degradation whi: &sgjq
t why tl
well hi
%‘11 (ge[i
=2 (20
5 A.S Anand, “curbing custodial crimes”available at www.pib.nic. m/feature/fegr200 1/faw/2001/f13082001 1/ntml ' Nsﬁ
sassessed on 01/06/2010). g otsw!
Ibid. See ]

7 Ibid.

th 1 declar‘
8 See Bryan G.A. (ed) Black Law Dictionary, 8" Edition. i Treatn]

* 9 guch as “affront to (prisoners’) dignity as human beings, sometimes reaching the dimension of torture”: seeA 19 See
Adeyemi, “Custodial Rights: Rights of Prison Inmates” 2:11, JUSTICE: A Journal of Contemporary Legal Prob ‘L‘S The;
1991 48; lumping many inmates in a single room, lack of provision of adequate food and clothing, and even me /electnq
care: see Adeyemi, A. A., “Unjted Nations Human Rights Instruments and Criminal Justice Norms and Standardv-forelgn‘
Bassiouni, M. C. and Motala Z. (eds.), The Protection of Human Rights in African Criminal Proceedings (Lorr_ ubject;
Martinus Nijhoff Publishers, 1995) p.10. See also Ifaturoti, T. 0., “The Challenges of Nigerian Prisoners in thel; 1~The‘I
of Human Rights Campaigns” in Bassiouni, M. C. and Motala, Z: (eds) op. cit., 159. 300n3|dq
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_ destroys to a large extent the individual personality of the victim'®. Assaultmg a detainee with horse

whip, inflicting blows on him wnth a clenched fist and putting him in handcuffs overnight amounls to
: lorlure and degrading treatment."?

The word torture has become synonymous with the darker side of human civilization. Adnana P.
- Bartow observed in the case of Shri Bisau & Anor v State of West Bengal, '2 as follows: e
Torture is @ wound in the soul- so painful that sometimes you can almost touch 1t but it is also
intangible that there is no way to heal it. Torture is anguish squeezing in your chest, cold as lce :

] and heavy as a stone paralyzing as sleep and dark as the abyss. Torture is despalr and fear'
and rage and hate. Itis a desire to kill and destroy, including yourself

. Torture means any act by which severe pain and suffering whether physncal or mental is
;mlentlonally inflicted by or at the investigation of a public official on a such person for such purposes
" as obtaining from him or a third person information or conversion, punishing him for an act he has
committed or is suspected of having committed, or intimidating him or other persons.: 18 It does not
include pain or suffering arising from inherent in or extent consistent with the standard minjmum

~mles for the treatment of prlsoners 4 but includes continuous detentions of suspects without tnal in
5 3 the circumstances of their HIV positive condition which caused them mental and physical agony
an

-which must have exacerbated their fear of death especially as the restnctlon by.their detentlon .must
the\ have comprised their access to proper or better medical care.! it
|ped{ The attack on human dignity can assume any form and manifest itself at any level. ' Itis not merely
I the negative privilege of a crude merciless display of physical power by those who are cast in a role
| play of police functioning, but also a more mentally lethal abuse of position when springing from. high
t pedestals of power in-the form of unjustified accusations, unjust remarks, menacingly dlsplay of

i poential harm, that can strike terror, humiliation and a sense of helplessness that may last longer
:nl5‘\ thana mere physncal harm and Wthh brook no opposition.’”
ot
'nieﬂi

;n'lty' Even beasts in custody get a better deal. The most ferocious of man-eaters. when cages are regularly fed ‘and
hld. - lheir health is a cause of great concern and anxiety to many. After all, we do posses the sensitivity to realize that the
“Mother Nature has meant it that way by instilling in the system of even animals, instincts that are an|olabIe That is
swhy the on looker appreciates the majestic coat and gait of a caged man-eater and anyone who harms it knows oo
wel! he can do so with impurity to satiate his ego or sheer wantonness that would otherwise freeze or melt :
1" PerSmith J. in Ifeanyi’Anyanor v CP Delta State & 3 Ors (2007) CHR pg. 183 at 196. ‘ » Gkl
12(2005) CHR 136 at p.144. iR i i
ml ~£"Nsereko, D. D. N., “The Poisoned Tree: Hesponses to Involuntary Confess:ons in Cnmmal Proceedmgs in !
3 Botswana Uganda and Zambia” in Bassiouni, M. C. and Motala, Z. (eds.), op. cit., p.84. . :
+Yep atticle 1 of the General Assembly of the Untied Nations adopted without vote resolution 3462 (xxx) a
: declarallon on the protection of all persons from being subjected to torture and cruel, mhuman or Degradmg
~tTreatment or Punishment.
iee A} "See Odafe & Ors v. Attorney General of the Federation (2005) CHR 309 at 322. 4 & o
"obles ® The various forms custodial torture may take include assault, rape, stocks, the rack, crucifixion, ‘mutilation, the
1med|3 gleclric shock, pulling out finger or toe nails, burning with cigarettes, pulling or squeezing male genitals, lnsemng ]
idards}loeign objects into the 'anus or the vagina, near suffocation, blindfolding, exposure to extreme. cold or heat i
(Londt subjectlon to fatigue, and so forth. See Nsereko, D. D. N., op. cit., 83. |
the " The area of human dignity is in one's sacred self and that field is quite apart and dlstnct from the fleld of |
consnderatlons of rights and duties, powers and privileges, liberties and freedoms or rewards and punishments
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On the other hand, dignity is the state of being noble and this may be hereditary such as peerad®n Huma
or for life such as life peerages and knighthoods. The dignities of peerages and baronetcies a!%[ ‘

created by writ or letter patent that are of knighthood by dubbing as knight'®. Degradation ist:: '
reduction in rank, degree or dignity'®. It also means reviling, holding one up to public obloquy“p akiné
lowering a person in the estimation of the public, exposing to disgrace, dishonor, or contempt®™... jtarestec
Treatment of a suspect will be said to be inhuman and degrading where premeditated and Waptain:thic
applied for hours at a stretch and caused either actual bodily injury or intense physical degradirfdﬂd‘f?ﬂq
because it was deemed treatment to be degrading because it was such as to arouse in the viclifgarding
feelings of fear, anguish and inferiority capable of humiliating and debasing them. The quesiftion.in
whether the purpose of the treatment was to humiliate or debase the victim is a further factor to Hgth AUQi
taken into account, but the absence of any such purpose cannot conclusively rule out a \)iolationt{ﬁ‘ur'édf.f}
article 3 of the European Convention for the Protection of Human Rights and Fundamentb's“éfs'pq
Freedoms, 1984. The suffering and humiliation involved must go beyond that inevitable elemen(jaw:: T
suffering or humiliation connected with a given form of legitimate treatment or punishment®* lirson. B

The duty of states to discountenance both the actual practice of torture and the use of its fruitsformatic
judicial proceedings is beyond a- treaty obligation, it is a duty arising from the internatior
recognition of the prohibition (against torture) as a peremptory norm of public or customéihe:
international law a “jus cojens” - which casts upon every member state of the global commurk;,

whether or not merely to refrain from authorizing or conniving against torture, but also to suppr
and discourage its practice.?? )

. The Pthibition of Custodial Torture

Undoubtedly, there is universal prohibition of torture promulgated into law by various Governn‘i_q
internationally. The Universal Declaration of Human Rights 1948%, the International Covenan
Civil and Political Rights, 1966,%* the American Convention of Hurnan Rights 1989,2° African Chat"

wherein the Iaws,operate.,' It a person commits any wrongs, he should be punished, but it is not necess
humiliate him and mane his dignity as a human being. 4

9 Ibid at p. 456. : _ |
2 gpe the case of Isenalumhe v. Joyce Amadin (supra) at p.466. o
21 This was the view of the European Court on Human Rights in Georgi Spasov Lochev v. Bulgaria (2006) CHR ié‘ga(gt
at 259. i ! S s
2 gee A (FC) & others v Secretary of State (2005) CHR 1 @ 58. See also Prosecutor v. Furandzija (1998) ICTYaere &
23 pdopted and proclaimed by the General Assembly Resolution 217A (lll) of 10"™ December, 1948. It declare‘djﬁu
preamble that recognition, of the inherent dignity and of the equal and unachievable rights of all member,s'ﬁ
human family is the foundation of freedom, justice and peace in the world. Article 1 proclaimed that all human be
are born free and equal, in dignity and rights. Article 3 proclaimed that everyone has the right to life, libe
security of person::. Article 5 proclaimed that no one shall be subjected to torture or to cruel, inhuman or deg
treatment or punishment. - . e :
24 This covenant was adopted by the general assembly resolution dated 16" December, 1966. Aglicle 10 gis irfg
covenant provides that all persons deprived of their liberty shall be treated with humility and. with. réspect fipizatiq
inherent dignity of the human person and the accused persons shall save in exceptional circumstancee right
segregated from convicted persons and shall be subject to separate treatment: appropriate tot heir stallsectio
unconvicted persons. The minimum guarantees to which everyone charged with a criminal offence, is entlﬂsﬁ?.hmpg
equality in article 14(3) of the covenant. vy 1001
|

it
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es{mHuman and Peoples’ nghts 26 4|l provide that no one should be SUbjeCled to toﬁure or inhuman
are mdegradmg treatment
s 8
uy.[Speakmg from experience, it is undisputable that the Nigeria law enforcement agents are not
Interested in protecting the personal liberty of suspects under them hence; they go to any length io
wasobiain their fictitious confessions. 27 This attitude is alarmingly perpetrated in several nations of the
dintloid® In the Asian region, the Asian Human Rights Commission (AHRC) received information
umslfegardlng illegal detention and custodial torture of a person by the officers from Raninagar Police
stionflation in Murshidabad District West Bengal India. The victim was arrested from his residence on
bega“‘ August 2006 and illegally detained in police station without being produced in the court and
3n Olorured for two days allegedly to extract a confession. 2 \What is even amazing is the rate at which
ni?JL\ose spurious confessions usually obtained by these ill-educated agents are thrown-out in the court
Dntﬂ|l law. The arrest of a person suspected of crime does not warrant an(}/ physical violence on the
Json. But when a captive exercises his fundamental right to silence® against self-incrimination
unng interrogation, the police often abuse their authorlty by use of criminal force to extort
_ntS ?formatlon ;
luon
Sl he Indian case of Kartar Singh v. State of Punjab,*' the Supreme Court of India.candemned the
1un“Y1rannlcal way of custodial interrogation that exposes the suspect to the risk of abuse of his person
preSy dignity and that interrogation should not be accompanied with torture or use-of third degree
'elhod A confession to police -officer can not be proved as against a person accused of any

= }
men The convention came into force in July, 1978. Article 4(1) provides that every person has the right to his iife
nt pecled and this right shall be protected by law. Article 5 states the right of every person to have physical, mental
“h e'gmoral integrity respected recognized and it is covenanted between the states who are pariies to this convention
al no one shall be subject to torture or to cruel, inhuman, or degrading punishment or treatment and that all person
pnved of their liberty shall be treated with respect for the inherent dignity of the human person. Rights to human

—glment recognized by article 5 cannot be suspended even in time of war, public danger or other emergency,

ssafY{]alxon as declared |n article 27 of this convention.
f;dopled by the 18™ Assembly of the Heads of State and Government of the Organization of African Unity (OAU)
“iw Afican Union (AU)) on 27 June 1981 at Nairobi, Kenya. It was published in US Congress, House:of
‘presentatives, Committee on Foreign Affairs, Human Righis Docs., 1983, pp. 155 et seq. Article 5 provides that
rymdlwdual shali have the right to the respect of the dignity lnherent in a human being and to the recognmon of
1R 2%)egal status. All forms of exploitation and degradation of man particularly slavery trade, torture, cruel, inhuman or
gradmg punishment and treatment-shall be prohibited.”
;TY.‘_ gre are many judicial authorities wherein some alleged confessional statements were held to be inadmissible
>d intause they were obtained in violation ‘of sections28 of the Evidence Act Cap E14 LFN, 2004. For example see the
rs djgof Taofeeq Adebayo v. State, Case No. CA/IL/35C/2006 (Unreported) delivered on 21 June 2007.

n beiBee generally Bassiouni, M. C. and Molata, Z. (eds.), The Protection of Human Rights in African Crimlnal‘.

ety %eedings (London: Martinus Nijhoff Publishers, 1995) 477, where several writers commented lamentably on the
:-gradpl of detainees and prisoners in their respective countries. Some of these countries include Ghana, Uganda
wana, Kenya, Zambia, South Africa, Sudan, Tanzania, Zimbabwe and others.
(@) Ofg\ls information was received by the Asian Human Rights Commission (AHRC) from MASUM a Human Fﬂghts
& forgnization. See http//www.ahrchk.net/ua/mainfile.php/2006/1974/assessed on 01/06/2010 :
a ces,hefight to silence is-a- Constitutional guarantee under the 1999 Constitution of the Federal Republic of Nngena
tatusfsections 35 (2) and 36 (11); “Article 11l OF Philippine Constitution, 1987; Daniel Sugh v. The State (1988) 5 SCNJ
ed inPhlippine case of People v Demiega 251 SCRA 626,641. See also Ismail A.M, ‘Constitutional Right to remain ,

s .—;_ I1(2010) 3 : 1, Confluence Journal of Jurisprudence and International Law, pp 91 —100.
3 994) 3 SC0569




Oon7 February, 2008, he was allegedly tortured to death in the custody of State Police Commallso ithe'Lea
ai lhambalkhong in Imphal East District. The viclim was allegedly picked up from the premlseLharter of: thl
ihe office of the District Commissioner, Imphal East where he had gone in connection wille ecernber )
eiectoral photo identity card. The police however, claimed that the victim was a “mllrtant" and nlversal Dec
he was killed in an encounter.® , ! ﬁe Declarath

Torture is prohibited by both the Constitution and slatutory laws of most nations therefore the
ihat torture serves as a means of deterrent to the culprits which brings about public safety coul
hold water

freedq
: asprre

)

Apart from the fact that toriure violates, right, it is constitutionally guaranteed as fundamental; a
sanction torture will amount to re-cycling the same vice of unlawful violence under the-gai
uniform. This situation without mincing words will expose the greater number of citizens to 'mulfj. the sam
fisk of official violence, “The cure can not be worse than the disease itself’ and the “end”, caS»POl'JSGOl b
justify the means”. i
Furthermore, it is said in certaln quarterb that with more and more Ilberaﬁzatlon and enforcem
fundamental rights, it would lead to difficulties in the detection of crimes committed by
categories of hardened criminals by self-pedaling interrogation. It is felt in those quarters that
jay too much emphasis on protection of their fundamental rights such criminals may go scd
without exposrng any element or iota of criminality with the result that the criminals wouljso Allah
mpunnshed and in the ultrmate analysrs the society would suffer. The concern is genurne ané e

justice. This is in line with the expectatlon of the society that police must deal with the crl '
an efficient and effective manner in order to bring to book those who are mvolved in the crim ;

fair, right and just within the purview of the constitution. These impermissible forms‘ of inte_rr_‘
like torture, inhuman and degrading treatment or other intimidating, oppressive and coercive {0
interrogation should not be employed by the law enforcement agenis and other operatives ar
are employed same should be discountenanced by the law courts in criminal proceedings®.:

!

% See also sections 24 of the Indian Evidence Act and section 28 of the Nigerian Evidence Act respectivel!
also section 330 and 331 of India ‘penal code which provide for punishment to:one who voluntarily caused’% S
rievous hurt to extort confession or any information which may lead to detection of an offence or misconduc Th, Leac
% See hitp//brophaskar-blogspot:com/2009/07/custodial-torture-by-law-enforcing-himl accessed on 01/06/20 39 0t
3% See — Shri Basu & Anor v, State, supra at 137. :
% The supreme court of Delhi has expressed shock and anguish at the brutality of the pollce personnel who,lt =
and ihrashed fo death the two young man who were in the custody at Dodda pet Police: Station in- Shimog:
Karnataka. The deceased persons received serious injuries over 22 years ago on January, 1988. The victin?
taken into custody when some engineering college students had a fight with them on: the.night of Decembe 968 the
1987. The trial court sentenced nine police officials to life imprisonment. ‘Supreme Court while condemmng\?m 9"1‘:
stated that there is no doubt that these are the most heinaus crimes committed by people: who claim:tot* the
protector of the citizens. What is distressing to riote is that the incident of torture and death in the police custotS
place under the shield of uniform and authority in the four walls of a Police Station or in the lock up where thé adith
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c‘t‘eNrgena Constitution provides thus: EHCIRLRERC LI B (X ALY

= <

§ (1) every individual is entitled to respect for the dignily of his person, and accordrngly

éj} (a) No person shall be subjected to lorture or to inhuman or degradlng treatment 3

, the League of Nations® which formed the Unlted Natlons Organlzatton realrzed lhat the bare
er of that organization was not enough to' ensure world ‘peace and 'Justice .and.on: to
thpecember 1948, the General Assembly of the ‘United Nations adopted: and ‘praclaimed. the
d Rniversal Declaration of Human nghts Germane to the topic under dlscussmn is the preamble ta
- b Declaration which provides inter alia: .’ A SFROGRETINE 1

WHEREAS recognition of the inherent dlgnlty and of the equal and Irlalienablo rlghts ot aIl T
members of the human family is the foundatjon of freedom ]ustrce anq peace in the world, A
WHEREAS disregard of and contempt for human' rrghts have resulted in barbarous acts which have "
outrage the conscience of mankind and the adveit 'of & world'in‘which human being shall' ‘enjoy'
freedom of speech and belief in' freedom from fear and want has been proclaimed as the highest: -
aspiration of the common people™®

 the same vein, human being is accorded drgnlty by the creator39 as commonty belreved and
fpoused by the various relrglons Itis agarnst this: background that the Holy book stated that: N

3} o f' e

? -0 mankind, We created you from a smgle (parr of a man and a temale, and made you Lnto natrons, >
“.and tribes, that ye may know each other (not that ye may, desprse each other) Venty the' most‘_ :

- honoured of you in the sight of Allah is (he ‘who rs) the most relrglons of you And ha tull i,

knowledge and is well acquamted (wrth aII thrngs) g 2 i e

t i‘

)Uh I, Allah said: “Kind words and covenng of faults are better than chanty fottowed by |njury AIIah
sndifee of all wants and he is most torbearrng""‘1 The Prophet Mohamined was'also reported to have
“None of you is Muslim until you'desire’ for others' what ‘you désire for your setf nig: No one
;;na't:aid be subjected to chastrsement by fire and that’ no one should be h|t on the tace Pt R

VORISR s e R R e :,‘_‘..'{' Yoy

= ‘J Liability of State/i’olrce for m]ury rnftrcted on detamees

3’ ’ '; S 7y 7 b3 TF R S

V'rthe European Conventron ror the Protectton of Human Rrghts and Fundamental Freedom

i ( ,l. Tty

R & R R Y

Hi-: ey

R
2,
!

iatotalty helplers. See Hope Ummrd com, ‘Supreme Court expresses angursh over custodlal torture deaths
ely. E:rl/wwwummrd .com/sc_anguish_over_custodial_dealth. htm (assessed on 5/6/10).
o he See section 34(1 ) of the 1999 Constitution of the Federal Republic of Nigeria. .
3 fThe League of Natrons was formed after the end of the First World War. The occurrence of the second world war
1({ 11939 opened the eyes of the leaders of the then world to the fact that a collection of world leaders without some
matmotrvatrng factor may not end World Wars.
. Seethe preamble to the Unrversal Dec:aratton of Human nghts 1948.

o Beligion, 1999-2003, p. 146.

mentary (Saudi Arabia: The Presidency of Islamic Researches, Ifta, Call and Gurdance) p.1593.
ot See the Holy Quiran, Suratul al- Baqarah Quran 2 verse 263, ibid, p.120

ih Bukhari. NS T AL
fHadnh Collection by Muslrm ‘ AORTND PSP S

> See the Holy Quran, Suratul Hu;urat 49 verse 13, The Holy .Qur-an: English, Translation of the lvteanlngs and‘

oy
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of release, it is incumbent on the state to Provrde a plausible explanation of how those Injuries: wq torture. The
caused, failing which a clear issue arises."! 1 Haram.®

The state must ensure that.a person is detained in conditions which are compatible with respeclt :t-; n is worthy
his human dignity, that the manner and method of the execution of the measure do not subject !t dagrading dt¢
to distress or hardship of an intensity exceeding the unavoidable level of suffering inheren " overlooked, -
detention, and that qrven the practical demands of imprisonment, his health and well be]ngt as to reach f
adequately secured.® - no pers'on sk
\When assessing conditions of detention, account has to be taken of the cumulative effects of thj A large numlt’
conditions and the duration of the detention. In particular, regard must be had to the state of hed 5 confession
of the detained person. An important factor is the detention regime. In assessing whetherf ‘belonging 'to
reatment is contrary to human standards in any given situations regard must be had to: cné “suicide”
particular conditions, the stringency of the regime, its duration, the objective pursued and its eff Rorn

- on the person concermnad.*®

V. Righ
in Seimouni v Siate,*” the applicant was arrested by a team of police officers in his hotel room up&s_ De.téiné‘e‘z‘.or |
the allegation that he is a drug peddler. His arrest was followed by unwarranted violence wi: écbgniZed i

resuited in the hospitalization of the applicants of injuries, bruises and skin abrasions sustalned' *
the process. The applicant also stated that upon his arrest he was taken back to his hotel
where he was then stripped nude by the police officers. In the cause of interrogating the him
potice oificers pulled hard at his hair with such force as could detach the applicant’s hair from
scalp. One of the police officers brought out his penis from his pants and asked the applrcanl
suck it. As the applicant tightened his lips against the offer, the officer urinated all over his body.
the doctors who examined the applicant while he was in police custody had found lesions
iraumaiic origin on the left arm, left orbital region, on the scalp, back, lower limbs, buttock and
righi ankle. Hence, the extent of the injuries on the applicant increased as- the unrnterrupted
custody coniinued. After the hearing of the appeal, the European court of human rights, Strasbo
held that the state is liable for injuries sustained by the applicant while he was in custody*®.
The expression life or personal liberty mentioned in the Nigeria constrtutron and other internati
conveitions guarantee against torture or assault even by the state and its functionaries to a per
who is faken in custody and no sovereign immunity can be pleaded against the liability of the d
arising due to such cruel use 'of force over the captive. In D.K. Basu v State," the court held
custodial foriure is a naked violation of human dignity and degradation which destroys o

large extent human personality. It is a calculated assault on human dignity and whenever: hu
dignity is wounded, civilization takes a step back ward; flag of humanity must on each such occa
fly half mast. “State terrorrsm” is no answer to combat terrorrsm :

Recently, a High Court in Borno State, Nigeria awarded the sum of N1OO 000 000.00 (One Hun
Million Naira) .damages.agarntst the police over the death of a suspect in her custody arising 0

237.
* see Georgl Spav.»o Louchev v. Bulgana op.cit at 289.

3 Ibid. : : ‘
47 (2005) CHR 237.

8 pidatp. 276.
“%(1997) 1 SC 416. |
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jes wel 1orture. The suspect was put in custody on the pretext that he was an in-law to the leader of Boko
Haram.*
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eC“ It is worthy of mention that the poor state of a nation's economy should not be an excuse for

thﬁ degrading detention conditions.®' Although financial difficulties faced by a Government may not be

rentt overlooked, the lack of resources can not in principle justify detention conditions which are so poor
be-.ng &' as to reach the threshold of severity. Otherwise, this will contradict the constitutional provision that
-! no parson should be subjected to torture, mhuman or degrading treatment®?,
s of 1% Alarge number of reported cases of torture and custodial death are as a result of attempts to extract
of hedy a confession theft related offences and other petty offences. The implication of this is that suspects
,.he‘h belonging to the lower economic and social strata are particularly vulnerable. The police routinely
gd 0 3{ oite “suicide” as a cause of death in custody*
s eff
V.- Right to medical care of the Detainees

pom UP" Detainee or person in custody should have right to medical care.®* A broader rtght to health care is
o2 W moognized in the International Covenant on Economic, Social and Cultural Rights.* ‘Article 12
;sialﬂ “provides that every individual has the right to the enjoyment of the highest attainable standard Iof
potel M0% physical and mental health. Iin thena for instance, the prisons officials are under a duty to prowde

12 him, “i medical care for the detainee.® The state has a responsibility to all the inmates in prison regardlees :

BT from -of the nature of thelr offences.¥” The inmates have rights 1o enforce Socio-Economic nghts of. the
ippiicantt Atncan Charter.*® STl 143 I8 Mgrhibeal G35 bt
p bOdy ¥ ‘ . : : ‘
|leSlOns Where the conduct of Jiic state or its agents toward the detainee is reprehensible, unjusttflable

.....

,d\an “{outrageous malicious and unconstitutional, the” detainee is entitled to damages and. pub!m

pted poi; apology In the case of Okonkwo 4 Ogbogu L the Supreme Court held as follows BERSLED)

+-9'poko Haram is a religious sect in Northern Nigeria whose, |deology was purportedly supposedly agalnst t1
mamathf% ~western form of education. The sect has been proscribed by the Nigerian Government. r
ina persi S1'5ome states have complained that they could not comply with the international treaties on treatment of pnsoners
of the sti on the ground that their economy could not meet up with the rising number of criminals. This however leads | 40
gt held’ ﬂg inadequate funding of prisons by such governments: see Ifaturoti, T. O., op. cit., pp. 167 and 170 l
%,”See Georgi Spasov Lovchev v. Bulgaria op.cit at p. 291. W g
ploa V ~Sinareply to the Rajya Sabha on 12 March, 2008, then Minister of India, Shivraj Patil cited suicide as one of the
aver hun ¥ primary causes of custodial death. But the-home Minister failed to clarify as to why so many accused had committed
:suicide in police detention, what had led them to-act in this manner and how they had accessed.the means like
knives, poisons and  open eleclric cables etc as they are in custody. See http //brpbhaskar-
' -blogspot con/2009/07/custodial-torture-by-law-enforcing-html (accessed on 01/06/2010).
 Universal Declaration of Human Rights, G.A. Res. 217A (111), UN. Doc. A/810 at 71, art. 25. see'also §. M
Olokooba, et al., “An Overview of the Rights of Prisoners under the Nigerian Law” (2010) 3: 1 CJJIL, pp.135 - 140.:

fac

--£49;UN. Doc. A/63/6 (1966), art. 12. ;

1% 5ections 7 and 8 of the Prisons Act Cap p29 LFN 2004 However, thls rlght is not 1usttc1able agalnst the ;
~ background of section 6 of the 1999 Constitution of the Federal Republic ot Nngena whlch ousted the junsdnctxon ot

courts on matters arising from Chapter Il of the Constitution. , e Rt t

‘ﬂAtncan Charter on Human and Peoples’ Rights, article 2. o
#See the case of Ubani v. Director, 5§58 (1999) 11 NWLR - and the case of Odafe & Ors V. Attorney General of the

Federanon op.citat p. 323.

ee section 35 (1) of the 1999 Constitution of the Federal Republic of thena See S M Olokooba et al op clt

p139 citing Ireland v United Kingdom (1979 — 1980) 2 EHRR 25 para. 162.

'yf'Adopted 16 Dec‘ember 1966, entered into force 3 Jan. 1976 G.A, Res. 2200 (XXI) 21 UN GAOR supp. (No, 16)-at.
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Any lrespass lo person, howaver slight gives right to action lo recover nominal damages. Even Criminal
where there has been no physical injury, substantial damages may be awarded for the injury, to the bt Such me
man's dignity ov for discomfort or inconvenlence.” Rk i -

ik L
As jokingly as it might sound, what actually reflects the plight of detainees in the hands of the Iaw s 1
enforcement agents could be gleaned from the following scenario created by a cartoonist: 3 i ;

~<
Im = ..

MR. A - An international report has described Nigeria police stations as torlure it e 1T
chambers. : R
MR. B - You meanit? . ; it
MR. A - Yes, it says that police routinely carry out summary executions of persons g
accused or suspected of crime. s
MR. B- Now | know why the police wantaunlversny of their own. Byii,

" MR. A - Really? : - it
MR. B - Yes, they want to learn how to do those things better and avoid courting
international opprobrium.5"

vi.  CONCLUSION

From all the above‘discourse it is obvious that custodial torture is a universal problem that hal"’i
called for the intervention of international organizations and national legislations. There is no dou
that respect for human dngnlty takes the front seat in international discourse. s

A=A =~ A —m

Also, it would be found that despite the displeasure of the international bodies towards fh

deprivation of human dignity and torture, as well as the express words used in the attenda

instruments prohibiting custodial torture, the act still thrives in many jurisdictions. It is believed th

the inability and failure of the law enforcement agents to adhere to the international standards’ 7

treatment of detainees and prisoners arises from some of the following circumstances: :

i Inadequate enlightenment and orientation of the law enforcement officers on the treatm :
of inmates. | Cow ’

i. Non-justiciability of the right of detainees and prisoners to medical care and health facullt
in some countries.

iii. Lack of or madequacy of laws regulating the processes of arrest and conditions in pnso

: and police cells in most of the countries. :

iv. Inadequate funding of the law enforcement agents in some countries :

V. Improper documentation of the records of the arrestees and detainees in some count
thereby enabling the disappearance of some detainees and prisoners without account. - epybllc?

nz\ere imagination of the cartoonisl, lhere are element of lruth in the lmagmatlon
An example of such countries is Nigeria.
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sl i
cnmmahznng torture for instance by local legislations that will mlnlmlze violations of human dlgnlty
guch measures may include: i
Ve, .- Education and enlightenment of the law enforcement agents ‘
i, Undertake other procedural measure of obtaining evidence from suspect; ¢ 4
& The records of the law enforcement personnel arresting and handling the arrestee and the
b jaw records of the detainees and prisoner should be properly documented and updated .
iv. Adequate and proper information should be given to the relattves of the arrestee or
acquaintance who have interest in his welfare; |
V. There should be periodic medical examination of the arrestee, detainees and Prisoners to
} ascertain the state of his health and whether any force is used while in custody, , -
#i: Inspecting memo recording injuries so that the events of custodial vlolence can be easlly
detected and the perpetrators are duly dealt with;*® P
vi.  Compensation should be awarded in favour of the victim of custodial torture agalnst' such
law enforcement agents whose act resulted in |nfllct|on of injuries on a suspect ;s equally
recommended;™
] viii. Vil Those who make the laws also have a decisive role and responsibility to infuse into
those laws, human right norms, principles and standards. They should make laws regulating
the processes of arrest conditions in prisons and what should be done to convncted and
imprisoned persons.®® I
{ has iX Laying down well defined procedures and machineries which will enable pnsoners and
ﬁdoubl detainees voice out their grievances against the actions of prisons’ “staff.®® | ek
) |
s the i |
lendanl '
ed thel
jrdis o ,
sgiment:
[acllltles L : :
pﬁsons>t
unt es 8 This requirement flows from the provmon of sections 34(1)(a) and 35(1) of the 1999 Constitution of the Federal
e Republlc of Nigeria. It ought to be strictly followed not only by the police agency but also by:other law enforcement
L “i= agents that have power to put arrestees in their custody. See also the case of D. K Basau v. State of West Bengal
syl
icated i“{; B S;:area)the case of OkonAwa v Ogbogu (1996) 37 NWLR 580 where the Supreme Coun held that even where there is

7= no physical injury substantial damage may be awarded for the injury to the man's dignity or-for discomfort or
: inconvenience.  When llberty has been interfered with damages are glven to vmdncate the Platntlff’s nghts even
~ though he has not suffered any pecuniary damage. ;

% Gutio; S. B. O., ‘Human Rights and the Rule of Law in the Transformation of the Cnmlnal Justice System m Kenya
~ The'Challenge of the 1990s and Beyond' in Bassiouni, M. C. and Motala, Z. (eds.), The Protection of' Human Rights
. in- African Criminal Proceed/ngo, (Martinus Nijhoff * Publishers, London: 1992) p 133; Balley, S H. et al thl
| berties: Cases and Materials, 3" ed., (London: Butterworths, 1991) p.105. ‘

‘Adeyemi, A. A., op. cit., p:13 citing A A. Adeyemi, “Towards Victims'Remedies in ‘Criminal Justice Admlnlstratlon

rtngena” (1989) Cashle(s De Defense Sociale: Bulletin of the International Society of Soonal Defence 1989* p. 11
S
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CUSTODlAL TORTURE: A NAKED VIOLATION AND DEGRADATION OF THE FtIGHT ro
. HUMAN DIGNITY' S
" INTRODUCTION : : : NI P

e very idea of a human being in custody other than for protection and nurturing i§ an anathema to
uman existence. The word custody implies guardianship and protective care. Even when applred

lo“indicate arrest or incarceration, it does not carry any sinister symptoms of vrolence “during -

custody. No civilized law postulates custodial cruelty - an inhuman trait springs out of a perverse

desire to cause suffering when there is no possrbrlrty of any retaliation; a senseless exhrbrtron of i
supenonty and physical power over the one who is overpowered or a collective wrath of hypocrrtrcal

“thinking.

“Those who are endowed in our law to carry the burden of -enforcing .our laws, such as the pollce,
“have the responsibility to carry such burden with care and in trust for the citizenry. They must ‘not
 getintoxicated by the enormous poywers made available to them by the law for its own cause and in
:the benefit of the citizens, to molest harass intimidate and cage the mnocent crtrzens they are

meant to protect. ! : i ; | A8

[y

Thrs article is prompted by the attrtude of the Law enforcement agents such: as the polrce the
Natronal Drug Law Enforcement Agency (NDLEA), Nigerian Customs; Economic ' and-Financial
Cnme Commission (EFCC), Independent Corrupt Practices Commission (ICPC), Intelligent Bureau,

Costal Guard, State Security Service (SSS) etc'and how they deal with suspects in their.custody

twhich to a large extent destroy individual dignity. However, custodial torture is not restricted to.the
tlawenforcement agents alone. The, locking of a widow out of her matrrmonlal home 'has been held

ol the state to ensure that there is no infringement of the indefeasible rights of a citizen to life and
_human dignity while citizen is in custody whether of the police net or prison custody No doubt that
: nmay be rncarcerated for crrmrnal offence under the law. ; i

_-“Th ,urnan drgnlty is very precious and thrs is why the constrtutlon of the Federal Ftepublrc of
“iMigeria: recognized it, hence, human drgnrty commands State/National attention more against rts

Ui

: hadrrO Razaq, Esq., Lecturer Department of Private and Property Law, Faculty of Law, University of llorin. E-
_imal kor181law @yahoo.com Tel: +23408032415849 or +23408057, Ismail Adua Mustapha, Lecturer, Department
“ABisiness Law, Faculty of Law, University of llorin. E-mail: ismadua@yahoo.com Tel: +23408062643265 and Imam-
“{Tanim Muhammad Kamaldeen Lecturer, Department of Private and Property Law, Faculty of Law Unrversrty of
llotm Emall ‘lawyertamim @yahoo.com; lawyertamim @ gmail.com. Tel: +23407034499944. T ,
;,; lsenalumhe vJoyce Amadin (2001)'1 CHR p. 458 at 568.

% Heler Ugochukwu v Stephen Ugochukwu (2008) CHR 344 at 351.

A Seg for example the case of Ransome - Kuti v. Attorney General Federation (2001) F. W L.R (pt 80) 1637 at 1697
~whers the Supreme Court Per ESO stated that “It seems to me fairly obvious that the Enforcement of the Right not to
belonured or be-subject to in human or degrading treatment under the provision of Section 19(1) by means ‘of

oy arising civil wrong. ,
Ts is because the right to human drgnrty and liberty is among the foremnost tundamentals of human rights: see

Jwrna! of Law and Religion, 209

'?’ta be drscnmrnatory and amounts to inhuman and degrading treatmenit.? It is a sacred responsrbrlrty :

violation by Law enforcement ‘agents.* Being a human being is something fortunate and. one s -
I,aocorded with a dignity infused in the human system that:must revolt agarnst its non recognltron rn :

Sechonv32 contemplated torture or |nhuman ‘treatment arrsrng from criminal process. It does not envrsage ordrnary :

hia, A S “Human Righis, The West and Islamic Law A Case for Drchotomy (2004 - 2006) 8 AI-Maslaha:
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any form by reflex action. This ethereal gift is zealously guarded by all within and most wantonly
disregarded by most.

Custodial violence, perhaps one of the worst crimes in a civilized society is a matter of concern fo B
many reasons. Custodial violence, including torture and death in the lock-ups, strike heavy blow al -T|
the rule of law which demands that the powers of the executive should not only be derived from lav;: B
but also that they should.be limited by law®. The law of arrest is one that balances individual rights
liberties and privileges on the one hand and individual duties, obligations and responsibilities on the:; T
other. It weighs and balances the rights, liberties and privileges of a single individual and those 07 inf
individuals collectively. It emphasizes on what is wanted and where to put emphasis, the criminal o :a‘,']
society, the law violator or the law abider. Transparency of action and accountability are twisian
possible safeguards to prevent any abuse of power to arrest a citizen®. e

The primary duty of those in uniform is to uphold law and order and'protect the citizen. If member;

of the police force resort to illegal abduction and assassination, if other members of that police ford:.
do not record and investigate complaints in this behalf for long periods of time, if those who ha::
been abducted are found to have been unlawfully detained in police stations in the state concerné.
prior to their probable assassination, the case is not one of errant behavior by a few members ¢
that palice force, it betrays scant respect for life and liberty of innocent citizens and becomesi
matter of grave concern’. This article intends to discuss the conceptual appraisal of torture an’y
human dignity, international prohibition of torture, liability of the police, prison officials or state for it hay
injury sustained by the detained person while in custody, the right to medical care of the detaine A

person as well as the compensation of the detained person whose rights are trampled or trampe
upon in the cause of detention.

ii. DEFINITION AND MEANING OF TORTURE

The concept, “torture” as a term means the infliction of intense pain to the body or mind, to punis
to extract a confession or information, or to obtain sadistic pleasure. A person or suspect whoj
detained by law enforcement’agents is a person whose freedom is directly controlled or limite
~ Essentially, torture is a deliberate infliction of pain (physical or mental) for a purpose desired by =8
perpetrator. To the victim of torture, it results in the violation of the dignity inherent in his humani::EY|

It is an instrument to implore the will of the strong over the weak by suffering and degradation whi: h'/,’s";]é

Ewhy tl]

~EI;We_II hi
L1 Per
: £ 12 (20¢
5 A.S Anand, “curbing custodial crimes”available at www.pib.nic.in/feature/fegr 2001/fau/2001/f13082001 1/html -+ st
gassessed on 01/06/2010). : ;

£ Botsw

Ibid. FiSeq

7 Ibid. -  declar:
8 See Bryan G.A. (ed) Black Law Dictionary, 8" Edition. Fraat

© ® Such as “affront to (prisoners’) dignity as human beings, sometimes reaching the dimension of torture”: see A!° See|

Adeyemi, “Custodial Rights: Rights of Prison Inmates” 2:11, JUSTICE: A Journal of Contemporary Legal Problig‘sjrhei
1991 48; lumping many inmates in a single room, lack of provision of adequate food and clothing, and even me_;‘f,‘eleclri_q
care: see Adeyemi, A. A., “Unijted Nations Human Rights Instruments and Criminal Justice Norms and Standar&;:’vf_o:rejgn;
Bassiouni, M. C. and Motala, Z. (eds.), The Protection of Human Rights in African Criminal Proceedings (Lo subject,
Martinus Nijhoff Publishers, 1995) p.10. See also Ifaturoti, T. O., “The Challc?nges of Nigerian Prisoners in th
of Human Rights Campaigns” in Bassiouni, M. C. and Motala, Z. (eds.), op. cit., 159.
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_ destroys to a large extent the individual personality of the victim'®. Assaultrng a detarnee with horse

whip, inflicting blows on him with a clenched fist and putting him in handcuffs overnight amounls 0
: torture and degrading treatment."?

The word torture has become synonymous with the darker side of human civilization. Adrrana P.
- Bartow observed in the case of Shri B/sau & Anor v State of West Bengal,' as follows: e
Torture is a wound in the soul- so pamful that sometimes you can almost touch rt but it is also :
intangible that there is no way to heal it. Torture is anguish squeezing in your chest, cold as rce :

/- and heavy as a stone paralyzing as sleep and dark as {he abyss. Torture is desparr and fearl‘
and rage and hate. ltis a desire to kill and destroy, including yourself

R |

. Torture means any act by which severe pain and suffering whether physrcal or mental

;'|nlent|onally inflicted by or at the investigation of a public official-on a such person for such purposes
" as obtaining from him or a third person information or conversion, punishing him for an act he has
ad} committed or is suspected of having committed, or intimidating him or other persons 5 1t does not
include pain or suffering arising from inherent in or extent consistent with the standard minjmum

ol}- mles for the treatment of pnsoners % but includes continuous detentions of suspects without trral in
5 3 the circumstances of their HIV positive condition which caused them mental and physical agony
an

-which must have exacerbated their fear of death especially as the restrrctron by.their detentron .must
me( have comprised their access to proper or better medical care.’

iped] The attack on human dignity can assume any form and manifest itself at any level.”® It is not merely
( the negative privilege of a crude merciless display of physical power by those who are cast in a role

| play of police functioning, but also a more mentally lethal abuse of position when springing from. high

t pedestals of power in-the form of unjustified accusations, unjust remarks, menacingly drsplay of

i potential harm, that can strike terror, humiliation and a sense of helplessness that may last longer
nlS‘\ thana mere physrcal harm and whlch brook no opposition.'”

an ‘Y‘ “Even beasts in custody get a better deal. The most ferocious of man-eaters. when cages are regularly fed ‘and
h\tf teir health is a cause of great concern and anxiety to many. After all, we do posses the sensitivity to realize that the
Mother Nature has meant it that way by instilling in the system of even animals, instincts that are |nvrolable That is
swhy the on looker appreciates the majestic coat.and gait of a caged man-eater and anyone who harms it knows too
well he can do so with impurity to satiate his ego or sheer wantonness that would otherwise freeze or melt
" Per Smith J. in Ifeanyi'Anyanor v CP Delta State & 3 Ors (2007) CHR pg. 183 at 196.
"(2005) CHR 136 at p.144. s ‘
ml > Nsereko D. D. N., “The Porsoned Tree: Hesponses to Involuntary Confessrons in Cnmrnal Proceedrngs in '
: Bolswana Uganda and Zambia” in Bassiouni, M. C. and Motala, Z. (eds.), op. cit.,, p.84. :
£ e article 1 of the General Assembly of the Untied Nations adopted wrthout vote resolution 3452 (xxx) a
: declaralron on the protection of all persons from being subjected to torture and cruel, rnhuman or Degradrng
3 Trealmenl or Punishment.
see A} "See Odafe & Ors v. Attorney General of the Federation (2005) CHR 309 at 322, T : :
Srobles * The various forms custodial torture may take include assault, rape, stocks, the rack, crucrfrxron mutrlatron the |
i meraeleclnc shock, pulling out finger or toe nails, burning with cigarettes, pulling or squeezing male genitals, rnsemng
adards}loreign objects into the 'anus or the vagina, near suffocation, bhndfoldmg, exposure to extreme cold or heat
(Lond subjectron to fatigue, and so forth. See Nsereko, D. D. N., op. cit., 83.
the:LiL" The area of human dignity is in one's sacred self and that field is quite apart and drstrrct from the freld of
7 consrderatrons of rights and duties, powers and privileges, liberties and freedoms or rewards and punishments
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On the other hand, dignity is the state of being noble and thls may be hereditary such as peerag&jn'Huma
or for life such as life peerages and knighthoods. The dignities of peerages and baronetcies 8’*} degrad
created by writ or letter patent that are of knighthood by dubbing as knight'®. Degradation is:
reduction in rank, degree or dignity'". 1t also means reviling, holding one up to public obloqurp_ aklng
lowering a person in the estimation of the public, exposing to disgrace, dishonor, or contempt®... nteresteo
Treatment of a suspect will be said to be inhuman and degrading where premeditated and wgj taln the
applied for hours at a stretch and caused either actual bodily injury or intense physical degraduf,ond 28|
because it was deemed treatment to be degrading because it was such as to arouse in the VlC“"‘ggardnng
feelings of fear, anguish and inferiority capable of humiliating and debasing them. The questitation.in
whether the purpose of the treatment was to humiliate or debase the victim is a further factor to ﬁglh ‘Aug
taken into account, but the absence of any such purpose cannot conclusively rule out a VIolauon{nured fc
article 3 of the European Convention for the Protection of Human Rights and Fundamenipse: qu
Freedoms 1984. The suffering and humiliation involved must go beyond that inevitable elemenluaw T
suffering or humiliation connected with a given form of legitimate treatment or punishment® >rson B

.......

recognition of the prohlbltlon (agamst torture) as a peremptory norm of public or custom,
international law a “jus cojens” - which casts upon every member state of the global commun

whether or not merely to refrain from authorizing or conniving against torture, but also to suppr';
and dlscourage its practlce g

. The Proh|b|t|on o1f Custodial Torture
Undoubtedly, there is universal prohibition of torture promulgated into law by various Governmefh con

internationally. The Universal Declaration of Human Rights 1948%, the International Covenanipecied:
Civil and Political Rights, 1966,2* the American Convention of Human Rights 1989,% Afncan Ch ;

wherein the laws operate. , Ita person commits any wrongs, he should be punished, but it is not necessa'rg
humlhate him and mane his dignity as a human being. - :
8 5ee Garner B.A. (ed.) op. cit, p. 488. ‘
19 Ibid at p. 456. : |
28 See the case of Isenalumhe v. Joyce Amadin (supra) at p.A66. '

preamble that recognition_of the inherent dignity and of the equal and unachievable nghts of alI membersg 3
human family is the foundation of freedom, justice and peace in the world. Article 1 proclaimed that all human:bte b._’ i
are born free and equal, in dignity and rights. Article 3 proclaimed that everyone has the right to life, libe eedmg
security of person.;, Article 5 proclaimed that no one shall be subjected to torture or to cruel, inhuman or degm i
treatment or punishment. = .
24 This covenant was adopted by the general assembly resolution dated 16™ December, 1966. Anlcle 10 _'
covenant provides that all persons deprived of their liberty shall be treated with ‘humility and. with. respectt
inherent dignity of the human person and the accused persons shall save in exceptional c1rcumstances ght
segregated from convicted persons and shall be subject to separate treatment: +appropriate tot heir sta\tsecno;
unconvicted persons. The minimum guarantees to which everyone charged with a criminal offence, is entltled?hlhpp
equality in article 14(3) of the covenant. e e

j
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es|mHuman and Peoples’ nghts 26 all provide that no one should be subjected to torture or inhuman
are iordegradmg treatment

quy.lSpeaklng from experience, it is undisputable that the Nigeria law enforcement agents are not
lnterested in protecting the pelsonal liberty of suspects under them hence; they go to any length o
wasobiain their fictitious confessions.?’  This attitude is alarmingly perpetrated in several nations of the
dmg\world2B In the Asian region, the Asian Human Rights Commission (AHRC) received iniormation
tlmsgegardmg illegal detention and custodial torture of a person by the officers from Raninagar Police
stiof§iation in Murshidabad District West Bengal India. The victim was arrested from his residence on
ob 4" August 2006 and illegally detained in police statlon without being produced in the court and
oiured for two days allegedly to extract a confession.?. What is even amazing is the rate at which
enidt\ose spurious confessions usually obtained by these ill-educated agents are thrown-out in the court
,ntdllaw The arrest of a person suspected of crime does not warrant an‘}/ physical violence on the
“erson. But when a captive exercises his fundamental right to silence® against self-incrimination
“ling interrogation, the police often abuse their authonty by use of criminal force to extort
JltS klormatlon 4
ationd
omafﬁplhe Indian case of Kartar Singh v. State of Punjab,*' the Supreme Court of India condemned the
quni iannical way of custodial interrogation that exposes the suspect to the risk of abuse of his person
pref* dignity and that interrogation should not be accompanied with torture or use- of third degree
; ,tgthod A confession to police officer can not be proved as against a person accused of any

B
men!The convention came into force in July, 1978. Article 4(1) provides that every person has the right to his life
jant! pecled and this right shall be protected by law. Article 5 states the right of every person to have physical, mental
h egmoral integrity respected recognized and it is covenanted between the states who are parties to this convention
Z al no one shall be subject to torture or to cruel, inhuman, or degrading punishment or treatment and that all person
~prived of their liberty shall be treated with respect for the inherent dignity of the human person. Rights to human

iment recognized by article 5 cannot be suspended even in time of war, public dang ger or other emergency,

ssafvﬁatlon as declared ln article 27 of this convention.
pdopled by the 18™ Assembly of the Heads of State and Government of the Organization of African Unity (OAU)

" African Union (AU)) on 27 June 1981 at Nairobi, Kenya. It was published in US Congress, House:of -

Presenlatlves Committee on Foreign Affairs, Human Rights Docs., 1983, pp. 155 ef seq. Article 5 provides thai

iy individual shall have the right to the respect of the dignity mherent in a human being and to the recognmon of

al status. All forms of exploitation and degradation of man particularly slavery trade, torture, cruel, inhuman or
radmg punishment and treatment-shall be prohibited.”

>TY:[here are many judicial authorities wherein some alleged confessional statements were held to be inadmissibie

>d intause they were obtained in violation of sections28 of the Evidence Act Cap E14 LFN, 2004 For example see the

rsd ¢ of Taofeeq Adebayo v. State, Case No. CA/IL/35C/2006 (Unreporied) delivered on 21% June 2007.

n beiSee generally Bassiouni, M. C. and Molata, Z. (eds.), The Protection of Human Rights in African Cnmmal‘.

erty: @edlngs (London: Martinus Nijhoif Publishers, 1995) 477, where several writers commented lamentably on the
agrad 'of detainees and prisoners in their respective countries. Some of these countries mclude Ghana, Uganda,
wana, Kenya, Zambia, South Africa, Sudan, Tanzania, Zimbabwe and others.

(@] 01Eus information was recelved by the Asian Human Rights Commission (AHRC) from MASUIVI a Human H:ghis
t forgnization. See hitp//www.ahrchl.net/ua/mainfile.php/2006/1974/assessed on 01/06/2010 :
yces, enght to silence is-a- Constitutional guarantee under the 1999 Constitution of the Federal Republic of ngena.
tafusfsections 35 (2) and 36 (11); Article 1l OF Philippine Constitution, 1987; Daniel Sugh v. The State (1988) 5 SCNJ
ed inPhiippine case of People v Demiega 251 SCRA 626,641. See also Ismail A.M, ‘Constitutional Right to remain,

~2it2010) 3 : 1, Confluence Journal of Jurisprudence and International Law, pp. 91 — 100.
= 994) 3 800569 ‘
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Custadial Torture: A Naked Violation and Degradation of the El‘fghf t6' Human Dignity

t/(
W

he. ngerla Cq

offence and confesslon cause by threats from a person in authonty |n other 1o al‘ford any eVlh
temporary nature would be irrelevant in criminal proceedmgs

The case of 22 years old Md Qudus Ali from Urup, Impml East district of Mnipur is a stranget: "5+
On 7 February, 2008, he was allegedly tortured to death in the custody of State Police Commatlso ithe Leag
at "'hambalkhong in Imphal East District. The viclim was allegedly picked up from -the premlseLharter of thl
ihe office of the District Commissioner, Imphal East where he had gone in connection wnh[ecember |
slectoral photo identity card. The police however, claimed lhat the victim was a “militant’ and][uversal Dec
he was killed in an encounter.®® : o je Declaratl

"l"

Torture is prohibited by both the Constitution and statutory laws of most nalions therefore, ; the
ihat torture serves as a means of deterrent to the culprits which brings about public safety col
hold water ‘

Apart from the fact that torture vnolates right, itis const|tut|onally gualanteed as fundamental Al
sanction torture will amount to re-cycling the same vice of unlawful violence under the-gaf
umtorm This situation without mincing words will expose the greater number of citizens to' mulip the. S (j
iisk of official vnolence, “The cure can not be worse than the disease |tself’ and the “end’, caSPou sed b
justify the means”. , : F
Furthermore, it is said in certain quarterb that with more and more hberallzatlon and enforcem 0 mag
fundamental rights, it would lead to difficulties in the detection of crimes committed by o
categories of hardened criminals by self- -pedaling interrogation. It is felt in those quarters tha
iay too much emphasis on protection of their fundamental rights such criminals may go sc (ot
without exposing any element or iota ‘of criminality with the result that the criminals wouljso; Allah:
unpunished and in the ultimate analysis the society would suffer. The concem is genuine ane free of 2
problem is real. To deal with such a situation, a balanced approach is needed to meet the efjd;:
justice. This is in line with the expectation of the society that police must deal with the cnmm?nou]d be S
an sfficient and effective' manner in order to bring to book those who are involved in the cnme

it need be emphatically stated that the police in pursuing public safety lnterest their actlons m
fair, right and just within the purview of the constitution. These lmpermlssml_e forms of interrot
like torture, inhuman and degrading treatment or other intimidating, oppressive and coercive fof:
interrogation should not be employed by the law enforcement agents and other operatlves al
are employed same should be discountenanced by the law courts in cummal proceedmgs :

1

* See also sections 24 of the Indian Evidence Act and section 28 of the Nigerian EVIdence Act respectlvely(
also section 330 and 331 of India penal code which provide for punishment to:one who voluntarily caused
grievous hurt to extort:confession or any information which may lead to detection of an.offence or miscondu

# Gee http//brophaskar-bIogspot com/2009/07/custodial-torture-by- -law-enforcing-himl accessed on 01/06/201&
% See — Shri Basu & Anorv State, supra at 137. u0rgEmol

and thrashed to death the two young man who were in the custody at Dodda pet Police Station in Shimoy SR
Karnataka. The deceased persons received serious injuries over 22 years ago on January, 1988.- The vnctm(’ Aegl
taken into custody when some engineering college students had a fight with them on the night of Decembe 268 (€
1987. The trial court sentenced nine police officials to life imprisonment. ‘Supreme Gourt while condemmngt?!” enlg

stated that there is no doubt that these are the mast heinous crimes committed by people: who claim mgéSee-the

protector of the citizens. What is distressing to note is that the incident of torture and death in the police custo: 'dhlh Bt

place under the shield of uniform and authority in the four, walls of a Police Station or in the lock up where the
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o{te Nigeria Constitution prowdes thus:

_'_ (1) every individual is entitled 1o respect for the dignily of his person and accordnngly
d} © (a) No person shall be subjected lo lorture or to |nhunnn or degradlng lreatmenl y

uﬂ&o the League of Nations® which formed the United N'ttlons Otganlzatlon reallzed that the bara
er of that organization was not enough to ensure world peace and 'Justice :and on: tO
M)ecember 1948, the General Assembly of the ‘United Nalions adopted: and :proclaimed. the
d\.trwersal Declaration of Human Rights. Germane to the toplc under dlscussron is the preamble to
Declaration which provides inter alia: i S Baunelin SPROURETIRES o

SR IR 53

8 WHEREAS recognition of the inherent dignrty and of the equal and inaltenable rtghts ot all
Id‘ members of the human family is the foundatjon of treedom 1ust|ce and peace inthe world, "~
I WHEREAS disregard of and contempt for human nghts have resulled in barbarous acls which have
3 outrage the conscience of mankind and the adverit'6f & world'in‘which human being shall‘enjoy'~
= 5 freedom of speech and belief in‘freedom from fear and want has been proclaimed as the highesti = |

aspiration of the common people™®

 the same vein, human being is accorded drgmty by the creator39 as commonly belreved and
rf@oused by the various relrglons Itis agamst this background that the Holy book stated that

. K o

t -0 mankind, We created you from a smgle (palr of a rnan and a female. and made you Jnto natrons, .
~and tribes, that ye may know each other (not that ye may, desp|se each other). Venly the mosti o

- - honoured of you in the sight of Allah is (he who |s) the mosl reltgtons of you And has full SR
a1i}  knowledge and is well acqualnted (wnth all thlngs) o 1 s

'.tt... [RIn T

ndsiree of all wants and he is most fotbearing.”" The Prophet Mohamined was'also reported to have
“None of you is Muslim until'you desire’ for' others' what ‘you ‘désire ‘for your self ok No one
una!gmd be subjected to chastlsement by Tlre and that no one should be hrt on the face o

R S e aE
(RRESHOSLIR IES

H;E Allah said: “Kind words and covenng of faults are better than chanty foIIowed by injury.- Allah
=

S

rlJ Liability of State/Pollce for m]ury lnﬂlcted on detalnees

e W i 3T, Cdatd

rthe European Conventron tor the Protectton of Human Rights’ and Fundamental Freedom
1 an mdlvndual is taken mto pohce custody |n good health but is found to be: tnjured at the tlme

5 ,: S o T Bl ¢
= .‘ Ji shldg
= ¢ e 148 WiiRresl, B el el IR Sy S S e g
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ntﬂtalty helplers See Hope Ummrd com, ‘Supreme Court expresses angulsh over custodtal torture deaths
.uminid.com/sc_anguish_over._custodial_ dealth. htm (assessed on 5/6/10).

See section 34(1) of the 1999 Constitution of the Federal Republic of Nigeria.
l"f’the League of Nations was formed after the end of the First World War. The occurrence of the second world war
,10 ht939 opened the eyes of the leaders of the then world 1o the fact that a collection of world léaders without some
‘poral motivating factor may not end World Wars.
s tod See the preamble to the Universal Deciaration of Human Rights, 1948.

ogd h:suf 0. Ali, “Islam as the flashlight of Universal Human Rights. Formulation™ VQI 2, Al Maslaha Journal of. Law
nd Religion, 1999-2003, p. 146.

ims

8
ge mmentary (Saudi Arabia: The Prestdency of Islamic Researches, lita, Call and Guidance) p.1593.

& bh.See Ihe Holy Quran, Suratul al-Bagarah, Quran 2 verse 263, ibid, p. 120

todyEsehih Bukhari. e
,gd"i v.Hadlth Collection by Musllm SR pSER S

! Sea-the Holy Quran, Suratul Hujurat 49 verse 13, The Holy Qur-an: English, Translation of the Mearyngs and'

&
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